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Executive Summary

The False Claims Act (FCA) is the government’s most important 

tool to uncover and punish fraud against the United States. The 

FCA has been used to address alleged false claims in many 

economic sectors, including healthcare, pharmaceuticals, finance, 

and defense. The statute is intended not only to recover funds 

for the federal fisc, but also to deter fraud and encourage ethical 

corporate behavior. The FCA also provides a monetary reward to 

whistleblowers (known as “relators”) who come forward with 

evidence of fraud and file lawsuits on behalf of the government.

Despite some successes, the FCA is 

simply ineffective at preventing fraud as it 

is currently structured and enforced. The 

Government Accountability Office has 

estimated that the United States Treasury 

loses approximately $72 billion to fraud, 

abuse, and improper payments each year.1 

The Department of Health and Human 

Services (HHS) has estimated that fraud 

costs the Medicare program $60 billion 

annually.2 Looking at the Medicare program 

alone, simple math suggests that an 

astounding $600 billion may have been lost 

to fraud in the past decade. Using the FCA, 

the government has recovered only $35 

billion since 1987—a tiny fraction of the 

moneys believed to be lost to fraud over 

that period.3 Based on these figures alone, 

the FCA plainly is not getting the job done.

This paper proposes reforms to the 

FCA that build on the FCA’s strengths—

including the important role that 

whistleblowers play in detecting fraud—

and improve its enforcement, while 

radically improving its role in preventing 

fraud. The proposed reforms are based on 

three basic premises:

 •  First, the FCA is a complex statute 

that in operation has proved flawed in 

ways that reduce its effectiveness in 

preventing fraud. The statute does not 

promote compliance with applicable 

laws as effectively as it could or provide 

the right incentives to ensure that fraud 

is reported to the government. As a 

result, the government recovers only 

a fraction of what it loses to fraud and 

spends too much time and money on 
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investigations and enforcement after 

fraud has already been committed rather 

than on preventing it in the first place.

 •  Second, earlier detection and better 

prevention of fraud will generate 

greater savings for the government 

and the public than the existing after-

the-fact, punishment-through-litigation 

approach. Businesses are best placed 

to detect and prevent wrongdoing as 

the first line of defense against fraud. 

They should be incentivized to maintain 

effective compliance programs that 

stop violations before they occur and 

to disclose and make restitution to the 

government swiftly and completely 

when violations do occur. Appropriately 

incentivizing whistleblowers is a crucial 

component of FCA enforcement, 

but the statute should incentivize 

companies to take the lead in curbing 

and reporting fraud.

 •  Third, certain aspects of the FCA 

as used by many relators and the 

government today, and as interpreted 

and applied by some courts, incentivize 

the filing of frivolous lawsuits and 

impose irrationally excessive penalties, 

sometimes for technical violations 

that occur despite businesses’ good 

faith efforts to comply with contracts 

or regulations. These aspects of FCA 

practice generate unnecessary litigation 

costs for government and businesses 

and coerce businesses that may have 

done nothing wrong to pay enormous 

out-of-court settlements based on 

untested and questionable legal theories.

Proposed Amendments

First, the paper explains how rigorous 

compliance programs can reduce the 

incidence of fraud, describes a model 

for creating incentives for widespread 

adoption of such programs, and proposes 

that independent entities should determine 

whether a company’s practices meet 

general and industry-specific state-of-

the-art “gold standards” for compliance. 

Companies that obtain and maintain this 

“gold standard” certification would gain the 

benefit of four proposed FCA reforms:

 1.  Re-calibration of the damages 

multiplier, so that a defendant would be 

liable for treble damages only if it acted 

with specific intent to defraud; double 

damages if it acted with knowledge, 

reckless disregard, or deliberate 

ignorance; and 1.5 times damages if it 

made a qualifying self-disclosure to the 

government of the conduct.

 2.  With limited exceptions, a bar on qui tam 

actions against a company if the company 

had previously disclosed substantially 

the same allegations to an appropriate 

government Inspector General or other 

federal investigative office.

 3.  In order to create incentives for 

employees to report alleged 

misconduct internally, an employee 

who failed to report internally at least 

180 days before filing a qui tam action 

would face dismissal of the action.

 4.  A change to the government’s 

exclusion and debarment regulations 

to provide that a company and, 

absent personal involvement in 

fraud, its executives would not be 

subject to mandatory or permissive 

exclusion or debarment.



3 Fixing the False Claims Act

Second, the paper describes eight 

proposed reforms that would apply to all 

individuals and entities subject to the FCA. 

These reforms are designed to address 

current inefficiencies in the way the statute 

operates and is enforced. The proposed 

reforms are as follows:

 1.  A reduction to the relator’s share 

of the government recovery to 

provide substantial but not excessive 

incentives for bringing fraud to light. 

In cases in which the government 

intervenes, relators would receive 15 

to 25 percent of the first $50 million 

recovered; plus 5 to 15 percent of 

the next $50 million recovered; plus 

1 to 3 percent of amounts recovered 

above $100 million. In non-intervened 

cases, relators would receive 25 to 

30 percent of the first $50 million 

recovered; plus 20 to 25 percent 

of the next $50 million recovered; 

plus 10 to 20 percent of amounts 

recovered above $100 million.

 2.  A bar on qui tam actions brought 

by former or present government 

employees arising out of such 

person’s employment by the 

government to prevent government 

employees from cashing in on their 

government service. 

 3.  A definition of the phrase “false or 

fraudulent claim” to exclude the 

judicially-created concept of “implied 

false certification” liability, so that 

liability is imposed when a claim is 

“materially false or fraudulent on its 

face,” or when a claim is presented 

or made “when the claimant has 

knowingly violated a requirement 

that is expressly stated by contract, 

regulation, or statute to be a condition 

of payment of the claim.”

 4.  A requirement that all essential 

elements of liability under the FCA 

must be proven by “clear and 

convincing evidence” to bring the FCA 

in line with other federal and state 

anti-fraud statutes.

 5.  An amendment to the FCA damages 

provision to better measure the 

government’s actual loss. The 

government would recover its “net 

actual damage” before application 

of any damage multiplier, which 

is defined to mean “out-of-pocket 

monetary losses, less the value of 

benefits received by the government, 

and does not include indirect or 

consequential damages.”
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 6.  A change to the current irrational 

penalty structure of the FCA, so that 

statutory penalties are assessed only 

where no damages are awarded and are 

capped at an “amount equal to the sum 

sought in the claim in addition to all 

costs to the government attributable to 

reviewing the claim.”

 7.  An amendment to the Wartime 

Suspension of Limitations Act, which 

has been badly misconstrued in several 

recent court decisions, to clarify that it 

applies only to criminal actions, not to 

the civil FCA.

 8.  A requirement that once the 

Department of Justice (DOJ) has 

received a qui tam complaint, or 

initiates a false claims investigation, 

it must notify all relevant government 

agencies and employees of their 

obligation to preserve the documents. 

If it fails to provide this notification, the 

court would be instructed to “draw 

or instruct the jury to draw a negative 

inference from any failure of the 

government to produce documents 

requested in the course of litigation 

based on their loss or destruction.”

Third, the paper proposes a policy reform 

to the use of Civil Investigative Demands 

(CIDs) by the DOJ, which are investigative 

tools that can impose extreme costs and 

burdens on companies and individuals. The 

paper proposes that the DOJ should adopt 

internal policy guidelines to ensure that CIDs 

are issued only when necessary to a fraud 

investigation and when less burdensome 

alternatives are unavailable.
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False Claims Act Overview

Liability Under the FCA

The FCA imposes liability on any person 

who knowingly submits a false claim 

seeking government funds. A company is 

liable under the FCA when it “knowingly 

presents, or causes to be presented, a 

false or fraudulent claim for payment or 

approval,” or “knowingly makes, uses, 

or causes to be made or used, a false 

record or statement material to a false or 

fraudulent claim.”4 The most important 

elements of liability are summarized below.

 CLAIM

The FCA applies to all “claims” for 

payment, defined to mean any request 

for money or property that is directly 

presented to the government, or that is 

made indirectly to a contractor, grantee, or 

other recipient, if the money or property is 

to be spent or used on the government’s 

behalf or to advance a government program 

or interest and if the government provides 

or will provide any portion of the money 

or property requested.5 The effect of this 

definition of “claim” is that any person 

receiving funds traceable to the federal 

government is potentially subject to liability 

under the Act.

FALSE OR FRAUDULENT

The FCA imposes liability only when a claim 

is “false or fraudulent.” A claim may be 

“false” on its face—for example, if it seeks 

payment for more money than is due—or it 

may be “false” if the claimant has failed to 

comply with contract or grant requirements, 

regulations, statutes, or other requirements 

on which payment is conditioned.

KNOWING CONDUCT

The FCA imposes liability when a claimant 

has “knowingly” submitted a false 

claim. The term “knowingly” is defined 

to include not only actual knowledge of 

falsity, but also “reckless disregard” as 

to whether a claim is true or false and 

“deliberate ignorance” as to whether a 

claim is true or false.6 Although the FCA 

does not impose liability for negligence or 

mistakes, a claimant cannot evade liability 

by contending that it did not intend to 

commit fraud or submit false claims; the 

law states that liability can be imposed 

even when there is no intent to defraud 

the government.



6U.S. Chamber Institute for Legal Reform

The “reverse false claim” provision of the 

FCA imposes liability for the “reverse” 

of the typical situation: when a company 

“knowingly conceals or knowingly 

and improperly avoids or decreases 

an obligation to pay or transmit money 

or property to the government.”7 This 

type of liability can be imposed when a 

company improperly retains a government 

overpayment or otherwise seeks to 

evade other kinds of established payment 

obligations that arise from contracts, 

grants, licenses, fee-based relationships, 

statutes, or regulations. Liability is not 

imposed when a company seeks to avoid 

paying a “contingent” future obligation, 

however, such as the potential imposition 

of a fine.

Violations of the FCA can have substantial 

monetary consequences. A company that 

has violated the FCA is liable for three 

times the amount of the United States’ 

damages. In addition, the company must 

pay civil penalties of between $5,500 

and $11,000 per individual false claim, 

which can add up to amounts far larger 

than the multiples of actual harm to the 

government in many cases where multiple 

invoices or prescriptions are issued for 

small dollar amounts.8

Enforcement of FCA 
by Qui Tam Plaintiffs

Both the DOJ and private citizens are 

authorized to bring actions asserting 

violations of the FCA. When an individual 

files a qui tam complaint, the DOJ 

investigates the allegations and decides 

whether to intervene. If the DOJ intervenes 

in the qui tam action, it has the primary 

responsibility for prosecuting the action, 

although the relator remains a party and can 

assist in the litigation. If the DOJ declines 

to intervene, the relator has the right to 

conduct the case on his or her own.9

The FCA provides financial incentives for 

current and former employees, and others, 

to file qui tam lawsuits. If the government 

intervenes, the relator is eligible for an 

award of between 15 and 25 percent of the 

government’s recovery, whether the action 

is resolved by settlement, on summary 

judgment, or at trial.10 If the DOJ declines 

to intervene, the relator is eligible for an 

award of between 25 and 30 percent.11 

The statute also provides that a relator 

in a successful action shall be awarded 

reasonable attorneys’ fees and costs, to be 

paid by the defendant.12

In addition, qui tam plaintiffs may bring 

personal “retaliation” claims alleging that 

their employers have retaliated against 

them for actions to stop an ongoing FCA 

violation. Successful plaintiffs can be 

awarded back-pay and other damages, 

attorneys’ fees, and reinstatement in their 

former position.13 Relators are entitled to 

retain all of the damages they recover from 

defendants as a result of their retaliation 

claims, whether or not the government 

intervenes in the qui tam action.
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Snapshot of FCA 
Enforcement History

Litigation under the FCA has steadily 

increased in the quarter century since 

the Act was substantially revised in 1986, 

and the law has been highly successful in 

providing incentives for relators to file suit. 

The last two decades have seen roughly 

three times as many qui tam cases as non-

qui tam cases each year.

Even more striking than the increase in 

FCA litigation is the growth of settlement 

and award amounts. The amount of 

total government recoveries under the 

statute has significantly increased over 

the past quarter century, and the majority 

of the government’s recoveries now are 

attributable to qui tam cases. Since 1987, 

the government has recovered a total of 

more than $35 billion under the FCA, of 

which $24 billion has been attributable 

to qui tam matters. The government 

recovered roughly $3 billion in each of 2010 

and 2011, and an all-time high of almost $5 

billion in 2012.14

The most recent available DOJ statistics 

show that the DOJ has intervened in 

approximately 23 percent of all qui tam 

cases filed between 1987 and 2010.15 

DOJ intervention is almost always an 

accurate predictor of the ultimate success 

of the case. Approximately 95 percent of 

intervened cases result in a settlement or 

judgment for the government, while only 6 

percent of non-intervened cases do.16

“
DOJ intervention is almost always an accurate predictor 

of the ultimate success of the case. Approximately 95 percent 

of intervened cases result in a settlement or judgment for the 

government, while only 6 percent of non-intervened cases do.

”
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FCA Reforms to Incentivize Effective 
Compliance Programs

Under the FCA as it is currently constituted, the government 

emphasizes adversarial investigatory and enforcement efforts after 

fraud has occurred rather than directly encouraging companies to 

prevent fraud before it happens or to support the government’s 

interests through early detection and prompt reporting when it does.

Of course, investigations and enforcement 

will always be needed in some cases, but 

the government’s post hoc enforcement 

approach to fighting fraud in government 

contracting is imbalanced and ineffective. 

As top officials at DOJ have recognized, 

“[l]itigation to recover the costs of fraud 

is a far inferior option to preventing fraud 

in the first place.”17 DOJ is increasingly 

considering “forward-looking compliance 

measures” and has asked the business 

community “to join with the Department 

in establishing structures that help prevent 

fraud—and the need for lawsuits to combat 

it—in the first instance.”18

The reforms we propose will preserve 

the FCA’s beneficial effects and increase 

healthy incentives for prevention and 

corporate self-reporting while decreasing 

unhealthy incentives for frivolous litigation 

and coercive out-of-court settlements. 

At the heart of the proposed reforms are 

provisions that will incentivize businesses 

that contract with the government or 

participate in government programs to 

prevent, identify, and disclose wrongdoing, 

while also providing rational sanctions 

and restitution to the government in 

cases of genuine fraud. These reforms 

would create meaningful incentives for 

businesses to detect wrongdoing and 

“
Investigations and enforcement will always be needed 

in some cases, but the government’s post hoc enforcement 

imbalanced and ineffective.

”
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disclose it to the government, generating 

significant savings to taxpayers through 

less expensive but more effective 

government investigations, and less 

litigation. At the same time, the proposed 

reforms will not reduce the effectiveness 

of qui tam relators as a crucial final line 

of defense when corporations do not 

prevent, detect, or disclose fraud.

The proposed reforms do not seek to 

undo the amendments to the FCA enacted 

through the Fraud Enforcement and 

Recovery Act of 2009 (FERA),19 which 

were intended to clarify that the statute 

applies to indirect recipients of federal 

funds and to the retention of government 

overpayments.20 To the contrary, these 

proposals would complement FERA’s 

goal of holding organizations that receive 

government funds responsible for fraud 

by also ensuring that they undertake 

meaningful compliance programs to 

prevent fraud from occurring in the first 

place rather than relying only on post hoc 

enforcement and punishment.

Certified State-of-the-Art 
Compliance Programs 
Reduce Fraud

Rigorous corporate compliance programs 

can be effective at preventing fraud before 

it happens. Officials and former officials 

across administrations of both parties have 

increasingly acknowledged that “if you 

really want to deter white-collar crime, 

the best weapon is an effective compliance 

program.”21 A study by the Ethics Resource 

Center, a leading nonprofit specializing 

in corporate ethics, concluded that  

[w]hen well-implemented . . . ethics and 

compliance programs reduce misconduct 

and grow strong ethical cultures.”22

There are of course many government 

regulations and guidelines recommending 

or mandating compliance practices and 

programs for different types of federal 

contractors and industries, but the world 

of government contracting and federal 

programs lacks a coherent and forward-

looking approach to compliance. Moreover, 

assessments of the effectiveness of a given 

compliance program typically occur case-

by-case and often after fraud has already 

occurred (e.g., when DOJ is considering 

whether to impose a lower penalty on a 

company because it has made a good-faith 

effort to comply with applicable laws). This 

is like closing the barn door after all the 

livestock have run out of the building.

We propose a system for voluntary 

accreditation of rigorous compliance 

programs tailored to specific industries. 

Companies that adopt independently 

certified, state-of-the-art compliance 

programs would get the benefit of the 

package of FCA reforms outlined below. 

The proposed certification program would 

have two components, each carried 

“
Rigorous corporate compliance programs can be effective 

at preventing fraud before it happens.

”
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out by independent third parties—whether 

new single-purpose non-profits, or other 

industry-specific organizations.

STATE-OF-THE-ART STANDARDS FOR 

CORPORATE COMPLIANCE PROGRAMS

First, the legislation would authorize these 

independent entities to develop state-of-

the-art standards for corporate compliance 

programs in a range of industries. The 

standard-setting process should be flexible 

and continually evaluated over time to ensure 

that it reflects the latest in compliance 

practices and responds to evolving sources 

of compliance risk. At the same time, 

effective compliance programs must be 

tailored to a company’s specific business and 

to the risks associated with that business.

In addition to developing cross-sector 

“best practices,” standard-setting 

organizations should design industry-

specific practices that are continually 

updated in light of changing business 

conditions and practices. For example, 

standards in the healthcare industry could 

build on the regulatory guidance already 

provided by the HHS Inspector General’s 

Office for several types of providers.23 

Standards in the defense industry could 

build on the Defense Industry Initiative’s 

standards for responsible conduct.24 Similar 

standards could be developed by industry 

organizations in the pharmaceutical, 

manufacturing, insurance, banking, 

transportation, energy, consumer services, 

and telecommunications sectors.25

This combination of cross-cutting general 

standards with standards targeted at 

particular industry sectors should help 

ensure consistency across industries while 

at the same time allowing compliance 

programs to take account of particular 

risks and challenges unique to individual 

industries. Importantly, both the cross-

sector best practices and the industry-

specific best practices must be more 

detailed and more rigorous than existing 

compliance and guidance regimes.

INDEPENDENT ACCREDITING BODY

Second, companies would be required 

to retain—at their own expense—an 

independent accrediting body (with legal, 

auditing, investigative, and loss prevention 

skills)26 to regularly review and certify 

their individual compliance programs as 

meeting the new standards. Accreditation 

would require monitoring, auditing, and 

reporting activities designed to ensure 

that a company, once certified, maintains 

compliance with the rigorous standards 

applicable to its industry. This approach 

builds on a feature of many government 

settlements in which the government 

requires a company to retain an 

independent corporate monitor to assess 

a corporation’s compliance with the terms 

of the agreement.27 

While the independent certifier in this 

context will not continuously monitor 

the corporation’s activities, periodic 

re-certification will ensure that the 

compliance program maintains and applies 

the relevant standards.



11 Fixing the False Claims Act

to prevent violations in the future. Readers of this report may well ask 

why the compliance reforms suggested 

above should not be mandatory instead 

of voluntary. If high-quality compliance 

programs prevent fraud and save the 

government money, and if independent 

certification ensures that such programs 

are truly effective, why shouldn’t Congress 

require all government contractors 

and participants in federal programs to 

adopt such measures? There may be 

companies for whom the costs of obtaining 

certification will exceed the benefits—

either because their volume of government 

contracting is low or for other reasons. 

To require them to expend the resources 

needed to achieve certification may be 

unfair and may unnecessarily constrict the 

government’s options in obtaining goods or 

services or selecting those who will carry 

out federal programs. Many companies 

would elect to forego the benefits that 

companies with certified programs would 

obtain, and in a system that mandated 

certified compliance, those companies 

would simply opt out of government 

contracting or participation in federal 

programs—which would be a bad result.

Features of a 
State-of-the-Art 
Compliance Program

Existing government regulations 

and guidance generally identify the 

following features of an effective 

compliance program.28 

• to 

provide oversight, commit resources, 

and ensure that a compliance program 

is visible, active, and accountable. 

•   (such as a code of 

conduct and policies and procedures) to 

demonstrate organization-wide commitment 

to the detection and prevention of fraud.

•  to engage the 

workforce in compliance efforts.

•  Internal reporting mechanisms 

(such as an anonymous telephone hotline) 

to allow employees to voice concerns 

without fear of retaliation.

•  Risk assessment measures to 

 

to a company’s activities.

•   to ensure that 

all aspects of operations adhere to 

the organization’s compliance policies 

and procedures.

•  

corrective action to indentify 

non-compliant conduct, report violations 

to the relevant authorities, and take action 
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Under this proposal, however, such 

companies would be eligible for federal 

funding but would remain subject to the 

existing statutory framework of the FCA. 

On the other hand, under this proposal, 

companies that undertake the costs of 

obtaining and maintaining certification 

will accrue meaningful benefits as will 

the government, which will experience 

a significantly reduced risk of fraud. To 

put it simply, under this proposal certified 

businesses will face moderated—though 

still very substantial—consequences, 

because they pose less risk to the 

government. Accordingly, there should be 

less fraud. But a universal mandate would 

be counterproductive. 

Certified gold-standard compliance 

programs contemplated by this paper 

can be expected to save the government 

billions of dollars each year that would 

otherwise be lost to fraud. As noted above, 

conservative estimates indicate that the 

United States Treasury loses $60 billion or 

more to fraud each year.29 It is reasonable 

to believe that, as a result of the increased 

self-policing prompted by the proposed 

compliance programs, billions of dollars 

worth of fraud each year will be prevented 

before it occurs. It is also reasonable to 

believe that, as a result of the proposed 

robust self-reporting requirements, 

corporations will be much more likely 

to self-report (and repay) fraud or false 

claims when they do occur, making the 

government’s enforcement efforts both 

more comprehensive and more efficient. 

If the proposals in this paper lead to even 

a 20 percent annual reduction in fraud, the 

government could save over $12 billion 

each year or $120 billion over a decade. It is 

possible the proposals will result in an even 

greater reduction in fraud.

“by this paper can be expected to save the government billions of 

dollars each year that would otherwise be lost to fraud.

”
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Four Proposed FCA Reforms

Calibration of Multiplier 
to Culpability 

For companies with certified compliance 

programs, the FCA damages multiplier 

would be calibrated to the defendant’s 

culpability, so that a defendant would be 

liable for treble damages only if it acted with 

specific intent to defraud; double damages if 

it acted with knowledge, reckless disregard, 

or deliberate ignorance; and a maximum of 

1.5 times damages if it made a qualifying 

disclosure to the government of the 

conduct. Section 3729(a)(2).

CURRENT LAW 

Under the current FCA, a person who 

violates the law is generally liable for three 

times the amount of damages sustained by 

the government, regardless of the person’s 

level of culpability.30 Thus, a defendant 

who submits false claims with the express 

intent of defrauding the government is 

subject to the same damages multiplier 

as the defendant who lacked such intent 

but is later deemed to have been reckless 

about the truth or falsity of some aspect of 

a claim. The FCA at present also provides 

for a reduction to double damages if 

the defendant has made a disclosure to 

the government of the misconduct, has 

fully cooperated with the government, 

and had no knowledge of a government 

investigation at the time of the disclosure. 

Courts have only rarely relied on this 

provision, however, often finding that 

defendants failed to meet one or more of 

its requirements.31 As a result, the provision 

has not provided companies with any 

material incentive for timely reporting.

PROPOSED REFORMS

We propose that for companies with 

certified compliance programs, the 

multiplier structure should differentiate 

between entities that have acted with 

intent to defraud (treble damages), 

entities that have made good-faith 

attempts to ensure compliance but whose 

employees have engaged in misconduct 

(double damages), and entities that 

promptly disclose any wrongdoing to the 

government (1.5 times damages). 

As a general matter, the proposed 

graduated damages structure follows the 

structure of most penal regimes—including 

Internal Revenue Service penalties 

for fraudulent and negligent errors on 

tax returns; U.S. Customs and Border 

Protection enforcement of import controls 
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under the Tariff Act of 1930; and the Model 

Penal Code—in imposing its harshest 

punishment for the most reprehensible 

conduct, namely actions undertaken with 

specific intent to defraud. But when a 

company has implemented a certified 

compliance program and despite that an 

employee acts wrongfully but without 

specific intent, a reduction from treble to 

double damages operates as an incentive 

to adopt a state-of-the-art compliance 

system and reflects the company’s lesser 

culpability. Finally, companies that also 

voluntarily disclose potential FCA violations 

would get a further reduction, which will 

incentivize not only the adoption and 

maintenance of a certified program but 

prompt self-reporting as well. 

Certified compliance programs reduce fraud 

and thus save the government money. 

Self-reports also save the government 

significant time and money, by reducing 

the cost of investigating and prosecuting 

fraud and ensuring that violations are 

detected and that restitution is made. 

Without concrete incentives—such as 

assurances that lower damages will be 

imposed—companies may be hesitant 

to come forward with reports of possible 

misconduct. Such incentives are already 

in place in several federal agencies and 

have resulted in significant recoveries 

for the government through settlements 

with disclosing entities. Agency officials 

routinely praise such programs for 

promoting effective corporate compliance 

programs and view them as a necessary 

tool in fighting fraud. 

A maximum of 1.5 times damages is 

an appropriate multiplier whenever a 

defendant with a certified compliance 

system has made a good-faith disclosure 

to a relevant government investigative 

agency or the DOJ.42 As with the current 

self-disclosure provision, the reduction in 

the multiplier will only be available if the 

defendant has made a disclosure of the 

misconduct, has fully cooperated with the 

government, and had no knowledge of a 

government investigation at the time of 

the disclosure. Since certified compliance 

programs would include rigorous 

mechanisms for monitoring compliance and 

identifying fraud, companies will be more 

likely to uncover information about potential 

wrongdoing. A reduction in damages would 

serve as strong incentive to fully investigate 

and disclose any fraud, instead of putting 

the matter on a back burner.
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Examples of Effective Incentives for Self-Disclosure

The  (SDP) 

(in place since 1998) received more than $280 million between 1998 and 2013.32 

•  Providers may utilize the SDP to make 

disclosures that “in the disclosing party’s 

reasonable assessment, potentially violate 

Federal criminal, civil, or administrative laws 

for which Civil Monetary Penalties (CMPs) are 

authorized.”33

•  HHS typically imposes a multiplier of only 1.5 times 

single damages in settlements of matters in which 

an entity has self-disclosed under the SDP.34

•  Commenting on the updated self-disclosure protocol, 

HHS Inspector General Daniel Levinson said 

that “self-policing is such a critical part of making 

compliance work” and that health care providers 

should “take on the role to a certain degree of the 

internal inspector general for their institutions.”35

The DOD Voluntary Disclosure Program (in place from 1986 to 2008)36 

recovered $497 million for the government during its existence.37

•  Defense contractors could “bring to light potential 

civil or criminal fraud matters.”38 

•  The DOD and DOJ considered various factors—

including the contractor’s cooperation; truthfulness, 

completeness, and timeliness of the disclosure; 

and extent of the fraud—in determining whether to 

prosecute, suspend, or debar the contractor.39

cooperative” in “disclosing a wrongdoing, conducting 

an internal investigation, and providing an internal 

investigative report without resorting to subpoenas 

or grand juries” when participating in the Voluntary 

Disclosure Program than they would be “in any 

adversarial investigation.”40 The DOJ stated that the 

Program “has been remarkably effective in nurturing 

business honesty and integrity and in bringing good 

new cases to the government’s attention.”41 42
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Jurisdictional Bar on Qui Tam 

Actions after a Defendant’s 

Disclosure to the Government

With limited exceptions, qui tam actions 

against a company with a certified 

compliance program will be barred if the 

company has disclosed “substantially the 

same allegations or transactions as alleged in 

the action or claim to a government Inspector 

General or other federal investigative office 

under a government voluntary disclosure 

program or pursuant to a mandatory 

disclosure obligation.” Section 3730(e)(5).

CURRENT LAW

Under the current FCA, a qui tam plaintiff 

who files suit after the defendant has 

already disclosed the same conduct to 

an agency Inspector General is entitled 

to proceed with the suit and receive a 

full bounty.43 This possibility exists even 

though the disclosure has been made 

to the government authority responsible 

for investigating fraud and even though 

the party making the disclosure is 

typically required to cooperate fully 

in the investigation. 

PROPOSED REFORM

When a corporation has made a disclosure 

of fraud to an agency Inspector General or 

other investigative office, qui tam actions 

based on the same allegations of fraud 

should be foreclosed. As one court aptly 

noted, the qui tam enforcement mechanism 

essentially allows the government to 

“purchase” from private citizens the 

information they may have about fraud 

on the U.S. Treasury.44 Taxpayers should 

not be paying relators who file qui tam 

lawsuits based on information already in the 

government’s possession.

“
qui tam 

lawsuits based on information already in the government’s 

possession.

”
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The proposed self-disclosure bar 

would leave open critical avenues for 

whistleblowers to file qui tam lawsuits.

 •  First, the self-disclosure provision 

advocated here would not foreclose 

actions filed by whistleblowers 

who provide the government with 

information about fraud before a 

corporation makes a self-disclosure. 

 •  Second, the proposed self-disclosure 

bar would not foreclose qui tam 

actions when the corporation had 

made a disclosure to any government 

employee other than an Inspector 

General or other investigative office. 

This addresses the concern that 

corporations could make sham 

disclosures of information to a non-

investigative government official 

or office that is unlikely to act on 

the information or vindicate the 

government’s interests. 

Congress recognized that the prospect of a bounty might lure “freeloaders” without 

any valuable new information and has amended the FCA several times to ensure that 

the qui tam provisions pay whistleblowers only with fresh information:

•  In 1986 Congress enacted a public disclosure 

provision to bar qui tam actions based upon 

information already publicly disclosed, and 

therefore already available to the government.45 The 

purpose of the public disclosure bar is to safeguard 

against “parasitic exploitation of the public coffers 

[by] . . . opportunistic plaintiffs who have no 

while rewarding “whistle-blowing insiders with 

genuinely valuable information.”46

that ensured the rewards available under the FCA 

forward, not subsequent would-be whistleblowers.47 

the government notice of the essential facts of 

repetitive claims.”48

qui tam payments to 

relators that bring no new information about fraud to the table, we believe it equally 

important for Congress to enact a bar against qui tam payments to relators who provide 

substantially the same information already disclosed to the government by the alleged 

wrongdoer itself.
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 •  Third, the proposed self-disclosure 

bar would not interfere with an 

employee-relator’s ability to file a qui 

tam action even after a company’s 

self-reporting to the government, 

so long as the employee reported 

internally first and waited at least 180 

days before going to court (see next 

reform).

In certain circumstances, a relator may 

come forward with valuable new information 

related to a company’s activities after the 

company has disclosed its violation to the 

government. Our provision would not bar 

actions based on such new information, as 

long as the relator’s action did not merely 

disclose “substantially the same allegations 

or transactions” found in the corporation’s 

prior disclosure. A relator who provides 

additional, non-duplicative information would 

be permitted to proceed with a qui tam 

action based on that information and recover 

an award under the FCA’s bounty provisions. 

Importantly, the self-disclosure qui tam bar 

should be available only if a corporation 

has implemented a certified compliance 

program. As noted above, a certified 

compliance program would include rigorous 

mechanisms for identifying fraud and 

disclosing any information uncovered 

about fraud. A statutory bar on subsequent 

qui tam actions raising substantially the 

same allegations or transactions already 

self-disclosed would serve as a concrete 

incentive for the corporation to fully 

investigate and disclose any fraud.

Incentives for Potential Relators to 
Report Internally to their Employers 

When a potential relator who is an 

employee or who has a contractual or legal 

duty to report alleged misconduct internally 

fails to do so under a company’s certified 

compliance program at least 180 days 

before filing a qui tam action, the court shall 

dismiss such a qui tam action. 

If the company fails to disclose the 

violation within 180 days, the individual 

may proceed with the qui tam lawsuit. 

Relators who report internally shall be 

deemed to have filed an action at that 

time for purposes of the “first-to-file” 

prohibition in the FCA and the proposed 

“self-disclosure” bar (see previous reform).

If the company discloses the violation 

within 180 days of the employee’s 

internal report and there is a resulting 

government recovery from the company, 

the individual who reported misconduct 

internally shall be eligible for up to ten 

percent of the government recovery, if the 

individual notifies the DOJ of his or her role 

pursuant to administrative provisions to be 

established by the DOJ.

CURRENT LAW

The FCA currently provides no incentive 

for employees to report concerns about 

potential fraud to their employers. To the 

contrary, the statute contains a structural 

disincentive to internal reporting in the 

form of the “first-to-file” provision, which 

specifies that only the first relator who files 

suit is eligible for a bounty.49 This provision 

creates a “race to the courthouse,” with 

the problematic effect that a potential 

relator has no incentive to take the extra 

step of reporting internally first since 
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doing so might reveal information to other 

employees, one of whom might beat the 

initial discoverer of the problem to court. 

The FCA thus encourages employees to 

“circumvent internal reporting channels 

altogether.”50 The FCA’s disincentives for 

prompt internal reporting are out of sync 

with modern statutory and regulatory 

mechanisms that encourage internal 

reporting and more robust corporate 

compliance programs.

PROPOSED REFORM

The reforms proposed here would create 

incentives under the FCA similar to those 

found in other whistleblowing regimes. 

These reforms would apply to companies 

that have adopted the certified compliance 

program proposed in this paper. These 

amendments would provide that if an 

employee of a company with a certified 

compliance program (or any other individual 

with a contractual or legal obligation to 

make reports to such a company) fails to 

report the alleged misconduct internally at 

least 180 days before filing a qui tam suit, 

the court would be required to dismiss the 

action. The 180-day window would afford 

the employer sufficient time to investigate 

the allegations and make a determination 

whether to self-disclose a violation to the 

government and/or take corrective action.

In order to ensure that a person who 

uses the internal reporting mechanism 

is not disadvantaged, the reforms would 

also provide that a person who reports 

internally and triggers a prompt disclosure 

by the company to the government would 

still be eligible for up to 10 percent of any 

government recovery that results from the 

Incentives for 
Internal Reporting

A number of statutory and 

regulatory regimes recognize that 

incentivizing internal reporting is 

more effective at reducing fraud 

than incentivizing a race to the 

courthouse. For example:

•  The Sentencing Guidelines offer a strong 

incentive for companies to encourage 

employees to use internal reporting and 

compliance programs and to develop 

systems that make such reporting 

effective. The Guidelines provide for a 

reduction in penalties when a company 

has taken reasonable steps to “have 

and publicize a system, which may 

include mechanisms that allow for 

the organization’s employees and agents 

may report or seek guidance regarding 

potential or actual criminal conduct 

without fear of retaliation.”51

•  The SEC, in implementing the Dodd-

Frank Act’s whistleblower provisions, has 

established several regulatory incentives 

to encourage employees to report 

possible violations of federal securities 

laws to the company, including giving 

the employee a “place in line” that dates 

as a plus-factor the whistleblower’s 

“participation . . . in internal compliance 

systems.” These incentives encourage 

companies to develop robust internal 

reporting mechanisms and in turn 

increase the likelihood that employees 

will report misconduct.52
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company’s disclosure, by following 

administrative procedure to be established 

by the DOJ. If the whistleblower 

reports internally, but the company 

does not promptly self-disclose and the 

whistleblower proceeds with a qui tam 

action, then the whistleblower will be 

deemed to have filed an action for purposes 

of the FCA’s “first-to-file” bar dating back to 

the time of the internal report. This reform 

would ensure that an employee’s internal 

reporting would not handicap the employee 

in the “race to the courthouse.”

We propose to limit these changes to 

companies with certified compliance 

programs for two reasons. First, 

certification will assure employees that the 

company in question is conforming to the 

highest standards with respect to fraud 

prevention, protection of whistleblowers, 

and self-reporting of violations. An 

employee who bypasses such a system 

is unlikely to have a good reason for doing 

so. Second, this change will provide a 

meaningful incentive for companies to 

adopt certified compliance programs. 

Companies that provide clear reporting 

channels and appropriate protections for 

whistleblowers and develop effective 

protocols for reporting misconduct to 

the government will benefit from more 

consistent internal reporting of potential 

fraud by their employees.

The current “first-to-file” rule serves two 

purposes, both of which will be furthered 

by the proposed amendment. The rule is 

designed “to encourage whistleblowers 

to come forward with allegations of fraud 

and to prevent copycat actions that do not 

provide additional material information to 

the government.”53 The proposed change 

would advance both of those purposes, 

without the negative incentives the current 

rule imposes.

First, the amendment would encourage 

desirable whistle-blowing. Indeed, 

available evidence suggests that  

“[w]histleblowers prefer to report internally 

to their employers,” especially if the 

company has robust reporting 

mechanisms.54 One study, for example, 

found that almost 90 percent of employees 

who filed a qui tam case had initially 

reported their concerns internally.55 Thus, 

amending the FCA to provide a concrete 

monetary incentive for whistleblowers to 

report concerns internally should not have 

any deleterious effect on whistleblowing. 

The proposed amendment would have the 

additional positive effect of inducing the 

minority of whistleblowers who would not 

otherwise report internally 

to do so if their employers have strong 

compliance programs.56

Second, because the program proposed 

here contemplates disclosure to the 

government of discovered wrongdoing, 

the government would obtain all of the 

information that it now obtains from the 

first whistleblower to file.

“
This reform would ensure that an employee’s internal reporting 

would not handicap the employee in the ‘race to the courthouse’.

”
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No Mandatory or Permissive 
Exclusion or Debarment 

The government’s exclusion and debarment 

regulations should be revised to provide that 

a corporation with a certified compliance 

program (and—unless they were personally 

engaged in fraud—its executives) would 

not be subject to mandatory or permissive 

exclusion or debarment. 

CURRENT LAW

As explained in detail in the U.S. Chamber 

Institute for Legal Reform (“ILR”) October 

2012 study entitled The Exclusion Illusion, 

a principal reason for the huge sums that 

healthcare and pharmaceutical companies 

have paid to settle FCA matters is the 

threat of exclusion from federal healthcare 

programs, including Medicare and 

Medicaid.57 Over the last decade, HHS has 

expanded dramatically the reach of the 

threat of exclusion by making entities that 

are indirectly reimbursed for products 

prescribed to program beneficiaries 

subject to exclusion.58 In non-healthcare 

contracting matters, the similar threat 

of “debarment” has also led to huge 

settlements.59 In 2011 alone, over 3,300 

federal contractors were suspended or 

debarred as a result of increased contract 

monitoring by federal agencies.60 

PROPOSED REFORM

Exclusion or debarment may be necessary 

to protect federal programs from entities or 

individuals who present a particularly high 

risk of recidivism. But for many companies 

and employees in many fields, exclusion or 

debarment threatens their very existence 

or the continuation of their careers. 

Consequently, the threat of exclusion 

or debarment gives agencies enormous 

leverage to compel companies to accept 

settlements on the government’s terms, 

even when there is little proof that fraud 

actually occurred or that the government 

suffered any harm.61 This, in turn, precludes 

the courts from playing their vital roles in 

“
Eliminating the threat of exclusion would create a 

powerful incentive for companies to adopt state-of-the-art 

compliance programs

”
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articulating the law to provide guidance 

for future conduct and of guarding against 

government overreaching.62 And when 

a company has implemented a certified 

compliance program, the rationale for 

exclusion or debarment no longer applies 

because the company should not present a 

significant risk of recidivism. Eliminating the 

threat of exclusion would create a powerful 

incentive for companies to adopt state-of-

the-art compliance programs while also 

affording such companies the meaningful 

ability, where appropriate, to seek the 

guidance and protection of the courts.

The government itself has recognized the 

distorting and counterproductive effects 

of exclusion and debarment in other 

contexts. For example, the government has 

rejected the possibility of using mandatory 

debarment as a remedy for Foreign Corrupt 

Practices Act violations, finding that the 

remedy “would likely be outweighed by the 

accompanying decrease in incentives for 

companies to make voluntary disclosures, 

remediate problems, and improve 

their compliance systems.”63 Justice 

Department officials have acknowledged 

that debarment does not “deter or punish 

wrongdoing” and “impinge[s] negatively 

on prosecutorial discretion.”64 Those very 

same considerations apply to the FCA, 

yet the government continues to use the 

threat of exclusion or debarment to induce 

irrationally high FCA settlements. 

The legislation proposed here aims to 

reduce the unfairness and inefficiencies 

caused by the use of exclusion and 

debarment as settlement leverage. At the 

same time, the proposed legislation is 

aimed directly at the heart of the problem 

that the FCA is designed address—

reducing fraud in government programs. 

Some debarment regulations already 

take into account considerations such as 

“[w]hether the contractor had effective 

standards of conduct and internal control 

systems in place at the time of the activity 

which constitutes cause for debarment.”65 

This legislation would create a front-end 

incentive to adopt such controls, while 

eliminating the counterproductive and 

unjustified possibility that a company with 

such a program may be subject to the 

threat of exclusion or debarment.
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FCA Reforms to Ensure Fair 

and Effective Enforcement

The following proposed amendments are intended to address 

discrete aspects of the FCA that are ineffective, irrational, or 

unfair. The amendments would be applicable to all companies 

and individuals, not just those companies that elect to maintain a 

certified compliance program.

Some of the problems these amendments 

address have arisen because relators 

sometimes receive rewards that are 

much larger than necessary to incentivize 

whistleblowing, or rewards that are based 

on information the relator gained from 

government service. Other problems have 

arisen because a number of courts have 

interpreted the FCA to permit lawsuits 

based on violations of regulations or 

contractual provisions unrelated to the 

goods or services defendants provide to 

the government. Still other problems have 

resulted from the statute’s authorization of 

large per-claim penalties on top of treble 

damages, even when the government 

receives valuable services or goods for its 

money. Finally, problems have resulted 

from erroneous court interpretations of 

the FCA’s statute of limitations. In the 

aggregate, the proposals below will provide 

clarity and a more fair and rational structure 

to the FCA.

Graduated Reduction in 
Relator’s Share Percentages

In intervened cases, relators shall receive 

15 to 25 percent of the first $50 million 

recovered; plus 5 to 15 percent of the next 

$50 million recovered; plus 1 to 3 percent 

of amounts recovered above $100 million. 

In non-intervened cases, relators shall 

receive 25 to 30 percent of the first $50 

million recovered; plus 20 to 25 percent 

of the next $50 million recovered; plus 

10 to 20 percent of amounts recovered 

above $100 million. Attorney’s fees and 

costs would still be available to successful 

relators under Section 3730(d)(1)(D).

CURRENT LAW

The current structure of the FCA 

systematically overpays relators and 

their counsel. The law provides that in 

cases where the government intervenes, 

relators are generally paid 15 to 25 percent 
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of the overall recovery, and where the 

government declines to intervene, relators 

are paid 25 to 30 percent of the recovery. 

These percentages remain fixed, no matter 

how high the government’s recovery. The 

statute also provides for compensation 

to the relator’s attorney by requiring the 

defendant to pay successful relators their 

attorneys’ fees and costs. Attorneys also 

typically receive 40 percent of the relator’s 

share, on top of fees and costs.

PROPOSED REFORM

In high-dollar cases, the government is 

paying dramatically more—often tens or 

hundreds of millions of dollars—than is 

necessary to incentivize whistleblowers 

and their counsel to uncover and assist in 

the prosecution of fraud under the FCA.66 

In an October 2011 paper, ILR advocated 

for imposing a $15 million cap on relator 

awards, calculated to provide sufficient 

compensation to induce relators to come 

forward by guaranteeing that the typical 

relator with information concerning a 

high-dollar-value fraud scheme would be 

able to maintain his or her standard of 

living even if the relator were never again 

able to find work as a result of blowing 

the whistle.67 ILR calculated that if the 

government had instituted this $15 million 

cap in 1986, it would have saved at least 

$674 million in the 10 largest cases alone 

over the past 25 years.

Qui tam advocates criticized the proposed 

$15 million cap on several grounds. First, 

they noted that an absolute cap would 

provide a disincentive for relators and 

their counsel to continue to help the 

government achieve recoveries of greater 

than approximately $100 million, because 

they would not have any incremental 

financial incentive to do so.68 Second, they 

contended that the $15 million amount was 

too low because it failed to account for 

the various risks relators and their counsel 

face.69 Significantly, qui tam advocates did 

not seriously contest the major premise 

underlying the ILR proposal—namely, that 

awards of hundreds of millions of dollars 

are not necessary to induce whistleblowers 

to come forward, and that appropriate 

restructuring of the bounty provisions would 

save the government hundreds of millions 

of dollars while continuing to provide an 

adequate incentive for whistle-blowing.

To address concerns relating to the $15 

million award cap, this paper proposes a 

revised approach to save the government 

money while adequately rewarding relators 

and their counsel: a graduated structure of 

award percentages. Under this alternative, 

the reward percentages would remain 

unchanged for all cases in which the 

amount of the government’s recovery is 

$50 million or less—as reflected in Table 1, 

the great majority of qui tam cases.70

“
The government is paying dramatically more—often 

tens or hundreds of millions of dollars—than is necessary to 

incentivize whistleblowers and their counsel to uncover and 

assist in the prosecution of fraud under the FCA.

”
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As reflected in Table 2, relators would 

receive a reduced percentage for amounts 

the government recovers between $50 

million and $100 million, and a still further 

reduced percentage for all amounts 

recovered in excess of $100 million.

This structure continues to afford relators 

the prospect of generous recoveries in 

high-dollar cases, and provides the prospect 

of increasing bounties indefinitely, although 

at maximum rates of 10 to 20 percent in 

non-intervened cases and one to three 

percent in intervened cases rather than 

the current percentages. The proposal also 

recognizes that in non-intervened cases, 

relators and their counsel take on a larger 

role in bring the case to settlement or 

verdict. The proposal recognizes the higher 

burden on relators and their counsel in 

non-intervened cases while still generating 

savings for the government as compared 

with the current system.

Table 3 illustrates the amounts that relators 

would be paid at various levels of overall 

government recovery in intervened cases 

(i.e., the vast majority of cases). 

As Table 3 indicates, in large cases yielding 

billion-dollar recoveries, relators would be 

eligible to receive up to $53.75 million in 

cases in which the government intervenes 

(and up to $117 million in non-intervened 

cases). These potential award amounts 

are unquestionably sufficient to incentivize 

desirable whistle blowing while at the same 

time, this graduated structure will yield 

substantial savings to the U.S. Treasury. 

Table 1
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Table 2

Incremental Government Intervened Case Non-intervened Case
Recovery Award Ranges Award Ranges

$0-50 million 15%-25% 25%-30%

$50-100 million 5-15% 20%-25%

$100 million and above  1%-3% 10%-20%

Number 
Of 

Cases 
Settled

Proposed Relator Award Structure
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As Table 3 reflects, in a large intervened 

case involving a billion dollar recovery, 

the government could save up to $196 

million under the revised bounty structure. 

If the FCA had included this structure, the 

government would have saved at least 

$880 million in the top eight cases alone 

over the past 25 years.

Government Proposed Proposed  Current Current Government
Recovery Minimum Maximum Minimum Maximum Savings
 Award Award Award Award 

$25,000,000  $3,750,000 $6,250,000 $3,750,000 $6,250,000 $0

$75,000,000  $8,750,000 $16,250,000 $11,250,000 $18,750,000 $2,500,000

$150,000,000  $12,500,000 $27,500,000 $22,500,000 $37,500,000 $10,000,000

$300,000,000  $14,000,000 $32,000,000 $45,000,000 $75,000,000 $31,000,000 - $43,000,000

$500,000,000  $16,000,000 $38,000,000 $75,000,000 $125,000,000 $59,000,000 - $87,000,000

$1,000,000,000  $21,250,000 $53,750,000 $150,000,000 $250,000,000 $128,750,000 - $196,250,000

Alleged Date Total Total Maximum Savings to
Wrongdoing  Government Relator under Proposed Government
  Recovery Share Reform71 

Off-label promotion, 2012 $2,000,000,000  $500,000,000  $77,000,000  $423,000,000  
kickbacks, 
price reporting, 
and misleading 
representation 
of safety profile

Kickbacks and  2003 $631,000,000  $151,591,500  $35,930,000  $115,661,500 
overcharging

Medicare 2000 $731,400,000  $150,000,000  $38,942,000  $111,058,000 
billing violations

Off-label marketing,  2009 $1,000,000,000  $102,365,512  49,999,997 $52,365,515 
kickbacks, and pricing

Manufacturing  2010 $600,000,000  $96,000,000  $35,000,000  $61,000,000 

Medicare 2005 $900,000,000  $90,000,000  $46,999,997  $43,000,003
billing violations 

Off-label marketing,  2012 $800,000,000  $84,000,000  $41,000,000  $43,000,000 
kickbacks

Kickbacks and  2008 $650,000,000  $68,752,000  $36,500,000  $32,252,000
overcharging 

Total Savings     $881,337,018

Relator Award and Government Savings in Intervened Cases

Government Savings in Top 8 Cases

Table 3

Table 4
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Government Employees Barred 
From Serving as Relators 

No court shall have jurisdiction over an 

action brought by a former or present 

government employee under subsection 

(b) of this section arising out of such 

person’s employment by the government. 

Section 3730(e)(1). 

CURRENT LAW

The current FCA does not expressly 

prohibit government employees from 

taking information they learn as a result 

of their government employment, using 

that information to file a qui tam lawsuit, 

and then recovering a bounty. Several 

courts have held that the FCA’s “public 

disclosure” bar precludes government 

investigators and auditors—the government 

employees most likely to learn of potential 

false claims—from filing qui tam actions.72 

But other courts have reluctantly permitted 

non-auditor government employees 

to serve as qui tam plaintiffs, despite 

recognizing the serious policy arguments 

against permitting such actions.73 The 

DOJ has consistently voiced its strong 

opposition to government employees being 

permitted to cash in on government service 

by filing qui tam lawsuits.74 

PROPOSED REFORM

The FCA should be amended to prohibit 

any government employee from using 

information gained during the scope of 

government employment to serve as the 

basis for a qui tam suit. As DOJ has argued, 

one of the principal objections to permitting 

government employees to serve as relators 

is the concern that they will inherently 

face conflicts of interest when doing so.75 

All federal employees are subject to the 

federal conflict-of-interest statute, which 

prohibits participating “personally and 

substantially as a government officer or 

employee” in a judicial or other proceeding 

in which the person “has a financial 

interest.”76 This statute would appear to 

apply to government employees who file 

qui tam actions, as the lawsuit is a judicial 

proceeding in which the relator has a 

financial interest.

This criminal law is designed to ensure 

impartial judgment on the part of federal 

employees, which may be compromised 

if a government employee, faced with 

information that might be viewed as a 

violation of the FCA, has the prospect of 

personal financial gain. Numerous other 

federal regulations prohibit the use of 

information obtained through government 

employment for personal use. Yet courts 

have been reluctant to exclude government 

employees altogether from serving as FCA 

relators because of the FCA’s unqualified 

language in this regard. 

“
[O]ne of the principal objections to permitting government 

employees to serve as relators is the concern that they will 

”
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If permitted to file, every government 

auditor, investigator, and other employee 

will have a perverse incentive to seek to 

profit from their government employment 

by filing a qui tam suit. Investigators 

within DOD, DHS, HHS, and elsewhere 

would have an incentive to retain for 

themselves any information about fraud 

so that they could later capitalize on this 

information for personal gain, making 

at best minimal disclosures to the 

Inspector General, Attorney General, and 

supervisors, and hoping that the DOJ 

would not file any action in response. 

Government investigators and auditors 

would also have an incentive to race to 

the courthouse before a case is fully 

developed, undermining the potential 

effectiveness of the case. Fraud 

recoveries that the government would 

have recouped in full under the current 

FCA would be reduced by up to 30 

percent—the amount that a government 

employee could receive as a relator.84 

“
qui tam suit.

”

Allowing government employees to use information gained as a result of their employment 

77 

 •  The use of government property or time for 

personal purposes.78 

79 

•  The participation in any government matter in 
80 

with the impartial performance of government 

duties.81 

•  Auditors are to exhibit both “[i]ndependence of 

[m]ind” and “[i]dependence of [a]ppearance.”82 

•  Auditors are to avoid situations that may lead 

reasonable third parties to conclude that they 

are unable to maintain independence or exercise 

impartial judgment on all issues associated with 

their work.83
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Moreover, encouragement of government 

employee relators runs directly contrary to 

the policy of the government to encourage 

corporations to disclosure potential 

wrongdoing. Contractors and others 

receiving federal funds will have little 

incentive to make disclosures if they know 

that the government employees receiving 

these disclosures can turn around and file a 

qui tam action based upon the disclosure. 

The concerns expressed above are 

not abstract hypotheticals—there are 

many real-life examples of government 

employees and former government 

employees who have used information 

learned on the job to file qui tam suits, 

hoping to get rich based on their 

government employment, and failed to live 

up to their obligations to the government.

 •  After retiring from his job of ten 

years, an auditor in the Department 

of Energy Office of the Inspector 

General filed seven qui tam lawsuits 

based on information obtained through 

conducting and supervising audits.85 

 •  An auditor for the Minerals 

Management Service (MMS) within 

the Department of the Interior 

filed four qui tam actions against 

oil and gas companies for alleged 

underpayment of royalties and interest 

owed.86 In 2007, the OIG investigated 

the legitimacy of claims made in 

these lawsuits (as well as other qui 

tam lawsuits filed by MMS auditors) 

and found that “the auditors did 

not properly report their suspicions 

of wrongdoing to the appropriate 

authorities, including the [OIG].”87 The 

OIG “determined that the auditors 

removed and used proprietary, 

sensitive or confidential business 

information without authorization.”88 

 •  After retiring from his job of 15 years 

investigating Medicare fraud, a special 

agent at HHS filed two qui tam 

lawsuits against companies that he 

previously investigated.89 The special 

agent learned about the alleged fraud 

while still at HHS, when an informant 

provided “inside information” about 

his employer’s alleged Medicare 

fraud. As part of his job, the special 

agent developed an audit program 

and obtained search warrants to 

investigate the allegations.90 The court 

dismissed the two lawsuits because 

the special agent failed to allege fraud 

with sufficient particularity. 

 •  A postmaster reported her suspicions 

of fraud to her managers, the 

Inspector General’s office, and a 

postal systems coordinator. The 

Postal Inspection Service began to 

investigate her allegations, but before 

it could complete its investigation, 

the postmaster filed a qui tam lawsuit 

against the subject of the investigation 

“to recover her lawful share of the 

proceeds.”91 Although her lawsuit did 

not prod the government to pursue 

fraud allegations it otherwise would 

not have pursued, the government 

had to pay the postmaster $408,000 

from the settlement proceeds, 

reducing its recovery by 17 percent.92 

 •  An Air Force attorney discovered and 

reported to his superiors evidence 

of a corporation’s alleged bid-rigging 

on a government contract, and then 

filed a qui tam lawsuit while the 

government was actively investigating 

his allegations.93 
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•  Two former federal auditors who worked 

for the Office of Personnel Management 

(OPM) filed a lawsuit against the subjects 

of an OPM audit before OPM could 

complete its audit report.94

Definition of “False or Fraudulent 
Claim” to Exclude Implied 
Certification Liability

“False or fraudulent claim” shall be 

defined to impose liability only when a 

claim is “materially false or fraudulent on 

its face,” or when a claim is presented or 

made “when the claimant has knowingly 

violated a requirement that is expressly 

stated by contract, regulation, or statute to 

be a condition of payment of the claim.” 

Section 3729(b)(5). 

CURRENT LAW

One of the most controversial expansions 

of FCA liability in the past two decades 

has been the court-created “implied false 

certification” theory of liability. Under 

this theory, a violation of any fine-print 

regulatory requirement, even though not 

mentioned in a government contract or 

invoice, can provide a basis for treble 

damages and penalties. Many circuit courts 

of appeals have embraced this expansive 

theory of FCA liability.95 

PROPOSED REFORM

While violations of legal or regulatory 

requirements are not acceptable, they 

should be handled and penalized under 

the procedures and remedies provided 

under the governing statute or regulation, 

not through the FCA. As the Seventh 

Circuit has explained, “the FCA is not an 

appropriate vehicle for policing technical 

compliance with administrative regulations. 

The FCA is a fraud prevention statute.”96

 

•  In United States v. Science Applications 

International Corporation, 653 F. Supp. 

2d 87 (D.D.C. 2009), [aff’d in part, 

vacated in part], 626 F.3d 1257 (D.C. 

Cir. 2010), a jury awarded $5.9 million in 

damages and $577,500 in civil penalties 

under the FCA where it found the 

a government contract. In that same case, 

and on the same underlying facts, the jury 

awarded just $78 for a breach of contract 

claim. The award was vacated on appeal.

•  In United States ex rel. Hendow v. 

University of Phoenix, 461 F.3d 1166 

(9th Cir. 2006), a relator was allowed 

 

claim based on a university’s alleged 

noncompliance with a condition of 

participation in a student loan program, 

even though the Department of Education 

stated that it considered noncompliance 

with the condition an administrative 

enforcement matter, not fraud. 

•  In United States ex rel. Tyson v. 

Amerigroup Illinois, Inc., 488 F. Supp. 

2d 719 (N.D. Ill. 2007), the court imposed 

over $300 million in FCA liability on 

a Medicaid HMO under an implied 

while engaging in marketing practices that 

discriminated on the basis of health status. 

This was despite the fact that the relevant 

contract did not condition payment on 

compliance with the non-discrimination 

provisions, and there were no other 

problems with the medical services 

provided under the Medicaid program.
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Liability for false certifications should 

be permissible only if the requirement 

that has been violated is clearly and 

expressly stated, and if compliance with 

the requirement is explicitly identified as 

a condition of the government’s payment 

of the claim. Thus, we propose a new 

definition of “false or fraudulent claim”97 

that would impose false certification liability 

only in instances of genuine, material 

falsehood or fraud. Specifically, a “false or 

fraudulent claim” should be defined as: 

 •  A claim that is materially false or 

fraudulent on its face; or 

 •  A claim submitted by a claimant who 

has knowingly violated a requirement 

that is expressly stated by contract, 

regulation, or statute to be a condition 

of payment of the claim.

The proposed reform would ensure that 

the contracting party knows the promises 

for which it may be held accountable. 

The reform also goes to the basic 

purpose of the FCA. If the requirement 

at issue would have made no difference 

in the government’s decision to pay 

the defendant, then any violation of the 

requirement caused no economic harm to 

the government. Moreover, all parties will 

benefit if the government clearly considers 

and states which regulatory requirements 

are material to payment. 

Although most circuit courts have 

recognized some theory of implied 

certification liability, they disagree over 

how the theory should be applied. The 

Second, Third, and Eighth Circuits have 

held that implied certification liability can 

attach only when the underlying statute, 

regulation, or contract expressly states the 

claimant must comply in order to be paid.98 

The D.C. and First Circuits, however, have 

found implied certification liability even 

though no applicable statute, regulation, or 

contract specified that compliance was a 

condition of payment.99

“  

of genuine, material falsehood or fraud.

”
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The approach of the D.C. and First 

Circuits presents numerous problems 

for businesses that provide services to 

the federal government. First, it is very 

difficult to know beforehand exactly what 

will be material to the government’s 

decision to make a payment; it is a largely 

subjective, case-by-case judgment—and 

one on which many millions dollars may 

depend.105 Under this uncertain approach, 

any breach of contract or violation of one of 

dozens or perhaps hundreds of applicable 

regulations could engender enormous 

financial liability for a contractor. Even the 

most vigilant courts are unlikely to prevent 

abuses of the FCA merely by assessing 

materiality.106 Courts determining whether 

a failure to comply is “material” do so in 

hindsight. Noncompliance with relatively 

minor requirements may appear material in 

retrospect. The government would always 

prefer total compliance, and government 

officials may be inclined to characterize any 

noncompliance as material to maximize the 

chances of recovering money. Thus FCA 

liability—and the massive damages awards 

that often accompany it—will continue to 

grow to encompass noncompliance with 

regulations and contractual provisions that 

would otherwise be enforced through far 

less harsh measures.

Division in the Courts

•  The Second Circuit has explained that the “[FCA] 

was not designed for use as a blunt instrument 

to enforce compliance with all… regulations—but 

rather only those regulations that are a precondition 

to payment—and to construe the impliedly false 

improperly broaden the Act’s reach.”100 

•  The Eighth Circuit has noted that “[t]he FCA is not 

concerned with regulatory noncompliance.”101

•  The Third Circuit has expressed concern that 

allowing FCA suits based on nearly any regulatory 

violation “would short-circuit the very remedial 

process the government has established to address 

non-compliance with those regulations.”102

•  The D.C. Circuit suggested that express language 

linking compliance with a statute, regulation, or 

contract to eligibility for payment was not necessary 

because other evidence such as testimony from 

is prone to abuse by the government and qui tam 

relators who, seeking to take advantage of the FCA’s 

generous remedial scheme, may attempt to turn the 

violation of minor contractual provisions into an 

FCA action,” it believed that this problem could be 

addressed through aggressive enforcement of other 

FCA requirements, such as materiality.103

 •  The First Circuit has adopted the D.C. Circuit’s rule, 

although it did so in a case involving an agreement 

expressly conditioning payment upon compliance 

with Medicare regulations.104 
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In addition, the D.C. Circuit and First Circuit 

approach broadly expands the potential 

scope of FCA liability. A claimant could be 

subject to damages equal to three times 

the value of any payments it receives from 

the government based on its violation of 

any one of perhaps hundreds of statutory, 

regulatory, or contractual requirements 

that apply under a federal program. For 

programs like Medicare, these laws and 

requirements are often so complicated 

that some minor noncompliance may be 

very difficult to avoid, as courts themselves 

have recognized.107 And enforcing these 

laws through the FCA often undermines 

the (drastically less punitive) administrative 

remedies that Congress and federal 

agencies have put in place.108 As the 

Tenth Circuit has noted, expanding the 

FCA to cover violations of any regulation 

would mean that “[a]n individual private 

litigant … could prevent the government 

from proceeding deliberately through the 

carefully crafted remedial process and 

could demand damages far in excess of the 

entire value of … services performed.”109

The change proposed here will not mean 

that noncompliance with contractual, 

regulatory, or statutory requirements will 

go unpunished. To the contrary, such 

noncompliance will be addressed through 

existing contractual provisions (including 

the broad range of remedies available to the 

government), or existing administrative or 

judicial regimes to penalize noncompliance 

with regulatory or statutory requirements. 

Change in Standard of Proof 
for FCA Liability 

All essential elements of liability under 

the FCA must be proven by “clear and 

convincing evidence.” The standard of 

proof for recovery of damages would 

remain the existing “preponderance of the 

evidence” standard. Section 3731(d). 

CURRENT LAW

To sue successfully for fraud, a party must 

generally prove the elements of his or her 

claim by “clear and convincing evidence.” 

That is true for fraud under federal tax 

law, federal trademark law, and federal 

patent law,110 and for a wide array of state 

common law and statutory fraud claims.111 

Yet, the FCA, the most basic federal statute 

prohibiting fraud in government contracting 

and federal programs, sets a substantially 

lower standard. It requires proof by only a 

preponderance of the evidence.112 

PROPOSED REFORM

Each of the considerations that lead 

courts and legislatures to require the more 

demanding “clear and convincing” standard 

apply fully to the FCA. Its standard of proof 

should accordingly be raised to that more 

appropriate level. Courts and legislatures 

typically insist on clear and convincing proof 

of fraud claims for two reasons. 

 •  First, an accusation of fraud typically 

carries with it “harm … to [the] 

reputations [and] goodwill” of the 

defendant.113 Being adjudicated liable 

for fraud may carry with it a stigma of 

“quasi-criminal wrongdoing.”114 Thus, 
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“the very nature of the charge of fraud 

requires that it be proven ‘to the hilt’ 

with clear and convincing evidence. 

There is no room for speculation, 

inference or surmise and, obviously, 

any doubt must be resolved against 

the charging party.”115 

 •  Second, fraud liability often subjects 

defendants to heightened sanctions. 

That is certainly true of the FCA, which 

provides for both treble damages and 

potentially massive penalties. Given 

the enormity of potential liability, a 

heightened evidentiary standard is 

warranted.116 Preponderance of the 

evidence requires only “evidence 

which as a whole shows that the fact 

sought to be proved is more probable 

than not.”117 Under this standard, a 

51 percent likelihood of culpability is 

sufficient, and a 49 percent chance of 

non-culpability is acceptable.118 Such a 

high potential error rate (49 percent) is 

unfair to FCA defendants, which face 

both treble damages and civil penalties.

These rationales for a heightened standard 

of proof in typical fraud cases apply to 

claims under the FCA. If anything, a “clear 

and convincing evidence” standard of 

proof is even more necessary for FCA 

claims. The scope of liability under the 

FCA is extremely broad under current 

law. As explained above, a plaintiff in an 

FCA suit need not show an actual false 

representation; an “implied” falsehood 

will suffice. Those implied falsehoods can 

(in some circuits) be implied certifications 

of compliance with regulations or contract 

provisions, even when those regulations 

or provisions have not been identified by 

the government as conditions of payment. 

And the plaintiff need not prove intent 

to deceive or knowing falsehood; mere 

reckless disregard of a claim’s falsity is 

enough.119 Given these plaintiff-friendly 

elements of the FCA and its potentially vast 

scope, the preponderance of the evidence 

standard’s high error rate (49 percent) 

threatens to penalize an enormous variety 

of non-fraudulent conduct. 

Because companies often cannot 

afford to risk the potentially enormous 

sanctions imposed under the FCA, and 

because the standard of proof is low, 

defendants typically settle FCA suits once 

the government intervenes. Raising the 

standard of proof would allow innocent 

companies to challenge the government’s 

allegations in court, because litigating cases 

under a clear-and-convincing-evidence 

standard would place innocent companies 

at less risk of an erroneous (and financially 

devastating) verdict. Given companies’ 

practical inability to risk going to court 

against the government in many cases 

under the current standard, the principal 

constraint on excessive qui tam suits is 

governmental discretion. A more rigorous 

burden of proof would make it more likely 

“
Raising the standard of proof would allow innocent 

companies to challenge the government’s allegations in court.

”
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that companies will litigate FCA claims. 

This should improve the system of false 

claims recoveries, prevent abuses, 

promote fairer resolutions of FCA disputes, 

and encourage development of clearer 

legal rules under the FCA.

Even when the government does not 

intervene, companies face a substantial 

risk of erroneous liability when relators file 

questionable complaints. These companies 

may feel pressure to settle even frivolous 

FCA suits, given the enormous damages 

they might be forced to pay and the 

significant potential for error at trial. A higher 

burden of proof would greatly decrease the 

chances of an erroneous judgment at trial. 

This, in turn, would substantially reduce the 

pressure to settle and would tend to chill 

relators from bringing frivolous qui tam suits 

in the first place.

For all of these reasons, the FCA should be 

amended to require clear and convincing 

evidence to establish liability. The standard 

of proof for damages should remain 

“preponderance of the evidence” in 

accordance with the general rule that once 

liability is established, the injured party 

should be able to recover damages based 

on that lower standard of proof.120

Clarification of the 
Measure of Damages 

The FCA damages provision should be 

amended to allow recovery of the “net 

actual damage” to the government before 

application of any damage multiplier. Section 

3729(a)(2). We propose a new definition that 

“net actual damage” means “out-of-pocket 

monetary losses, less the value of benefits 

received by the government, and does not 

include indirect or consequential damages.” 

Section 3729(b)(6).

CURRENT LAW

The current FCA provides for recovery of 

“3 times the amount of damages which 

the government sustains.” Most courts 

have construed this language to limit 

the government’s recovery to the actual 

damages sustained by the government, 

following the lead of a seminal 1976 

Supreme Court decision which stated that 

“the government’s actual damages” are 

measured as “the difference between the 

market value of the [product or service] 

it received and retained and the market 

value that [the product or service] would 

have had if they had been of the specified 

quality.”121 While there are different 

formulations for how damages should 

be calculated, courts generally agree that 

any reasonable method for calculating 

damages is acceptable so long as it “fairly 

reimburse[s] the government for its losses 

and expenses, without creating a windfall 

for the government.”122

However, courts have increasingly 

been willing to award the United States 

all amounts paid on a claim, without 

considering the actual out-of-pocket loss to 

the government, and ignoring the benefits 
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of goods and services that were received 

by the government. The net effect of these 

cases is that the government in many 

cases has received windfall recoveries far 

in excess of any actual financial harm it 

has suffered. Moreover, the government 

consistently takes the position in 

negotiation, and often in litigation, that 

single damages encompass the entirety 

of the government’s spending without 

regard to benefits actually conferred on 

the government.123 Because companies 

are seldom in a position to litigate FCA 

cases given the potential for astronomical 

damages, exclusion, or debarment, and 

other extreme consequences, they typically 

are not in a position to obtain a judicial ruling 

on the point and, as a result, settlements 

typically reflect the government’s 

unreasonably inflated number.

PROPOSED REFORM

The statute should be clarified to ensure 

that negotiations with the government are 

based on a clear and rational damages rule. 

The amendment proposed here would allow 

recovery of the “net actual damage” to 

the government, defined as “out-of-pocket 

monetary losses, less the value of benefits 

received by the government, and does not 

include indirect or consequential damages.” 

This language is intended to return the 

statutory damages provision to its intended 

reach, by clarifying that the government can 

only recover its actual out-of-pocket losses, 

which must take into account the value of 

benefits received by the government, and 

avoid the possibility of windfall recoveries. 

This new definition is consistent with the 

line of cases explaining that the FCA’s 

damages provision is designed to put the 

government in the same financial position 

as it would have been had the defendant’s 

claims not been false.124 As one court aptly 

noted in refusing to permit an award of 

damages when the government received 

what it paid for, “a server’s failure to bring 

a receipt after dinner causes no harm when 

you know you’ve been properly charged.”125

Some courts, at the urging of the DOJ 

and relators’ counsel, have stretched the 

concept of “damages” under the FCA 

in a way that is inconsistent with both 

Supreme Court precedent and common 

sense. Moreover, the FCA’s damages 

provision is not the only remedy for 

contractor fraud. Where the government 

has suffered non-financial losses, the FCA 

provides for penalties to be awarded for 

each false claim submitted. In addition, 

the government has available a broad 

range of criminal sanctions for submission 

of false claims and presentation of 

false statements, which can be used in 

appropriate cases to punish and deter not 

only corporations but also individuals.

“
Courts have increasingly been willing to award the United 

States all amounts paid on a claim, without considering the actual 

goods and services that were received by the government.

”
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The proposed language does not change 

the rule articulated by the Supreme Court 

that damages are to be measured and 

then multiplied before monetary “credits” 

from the defendant or other sources are 

taken into consideration.130 Thus, when 

a defendant has returned money to the 

government to reimburse it for alleged 

losses, damages are measured as the full 

amount of the government’s out-of-pocket 

losses, to be subjected to the multiplier, 

and then credits are to be deducted after 

application of the multiplier. Otherwise 

(as the Supreme Court pointed out) a 

defendant could evade liability for FCA 

damages by making a payment to the 

government before judgment.

Courts have allowed the government to recover the entire amount it paid on a claim, 

defendant provided.

•  In United States ex rel. Wall v. Circle Construction, 

LLC,126 a district court held that where a construction 

contractor failed to pay wages in accordance with 

the requirements of the Davis Bacon Act, the 

government’s damages consisted of all payments 

made under the contract—even though there was no 

problem with the work the contractor performed. 

The government received a windfall because it got 

the value of the services contracted for, plus treble 

the amounts it paid under the contract. 

•  In United States ex rel. Feldman v. van Gorp,127 

the Second Circuit held that where a recipient of a 

grant failed to provide all the services it promised 

in its grant application, the government’s damages 

consisted of the full amount of the grant payments—

even though the grantee had provided many 

services in accordance with the grant requirements. 

•  In United States ex rel. Longhi v. Lithium Power 

Technologies, Inc.,128 the Fifth Circuit upheld 

an award of $4.9 million in trebled damages 

against the recipient of a research grant that made 

false statements to receive the grant. The court 

held that damages in such cases always consist 

of all amounts the government paid, without 

consideration of the value of the research work 

performed by the grant recipient. 

•  In United States ex rel. Leotine v. CDW-

Government, Inc.,129 a district court held that where 

a contractor provided fully compliant products to 

federal agencies, but violated the Trade Agreements 

Act by misrepresenting the country of origin of the 

products, the measure of damages is the full amount 

paid for the products—even though the government 

received the full value of goods for which it paid.



38U.S. Chamber Institute for Legal Reform

Otherwise Duplicative Civil 
Penalties Should be Assessed Only 
in the Absence of Damages

Statutory civil penalties should not be 

duplicative of the treble damages provisions 

of the FCA, and therefore shall be assessed 

only when no damages are awarded, and 

shall be capped at an “amount equal to 

the sum sought in the claim in addition to 

all costs to the government attributable to 

reviewing the claim. Section 3729(a)(3).

CURRENT LAW

In addition to treble damages, the FCA 

currently awards a civil penalty of $5,500 

to $11,000 per “claim.” Courts have 

almost uniformly concluded that a penalty 

should be awarded for each false claim 

submitted, which can result in an award 

of tens or hundreds of millions of dollars 

for a large number of low-dollar claims—in 

addition to the treble damages remedy, 

which should return three times the 

government’s actual out-of-pocket loss. 

Such irrationally large penalties typically 

arise when a defendant has submitted 

many individual claims for payment, each 

of which involves a relatively small sum. 

For example, hospitals, doctors, and other 

healthcare entities routinely submit large 

numbers of relatively small-dollar claims for 

payment by Medicare or Medicaid, which 

can subject them to enormous penalties 

that far exceed the value of the underlying 

claims, even when there has been little 

or no harm to the government. The very 

potential for damages awards reflecting 

three times single damages plus $11,000 

times literally thousands of invoices often 

permits the government to paint a picture, 

in negotiations, of a potential damages 

judgment in the hundreds of millions or 

multiple billions based upon government 

payments many times smaller.

PROPOSED REFORM

The current penalty provision in the 

FCA routinely results in penalties that 

are far in excess of any losses to the 

government or amounts that would be 

necessary to deter fraudulent conduct. 

Treble damages alone are thought to 

be enough to deter, for example, price-

fixing and other conduct in violation of 

the antitrust laws. Furthermore, the 

threat of astronomically large penalties, 

which often bear little relation to the 

actual harm to the government or the 

defendant’s culpability, have led many 

defendants to settle rather than attempt 

to fight even meritless FCA allegations. 

Indeed, because the FCA provides for 

penalties that are unrelated to the harm 

suffered by the government, many 

penalty calculations must be scrutinized 

as potentially violating the Eighth 

Amendment’s Excessive Fines Clause.

We propose a straightforward change 

to the penalty provision that will logically 

dovetail with the FCA’s damages provisions 

and provide an appropriate overall cap on 

penalties to avoid the possibility of penalty 

awards that violate the U.S. Constitution. 

 •  First, we propose that no penalties 

may be assessed if any damages are 

awarded to the government. 

 •  Second, if no damages are awarded, 

the total amount of penalties 

assessed may not exceed the 

amount that the defendant received 

from the government plus the 

ancillary costs to the government of 

reviewing the false claim. 
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There is no reason to impose penalties 

when the defendant has already been 

assessed damages times a multiplier. 

The application of the multiplier already 

serves the purposes of the penalty: to 

compensate the government for the 

ancillary costs of the defendant’s fraud. 

Such costs include the administrative 

burden and expense of investigation and 

litigation, as well as the societal cost of a 

defendant’s abuse of the public fisc. As the 

Supreme Court explained in Cook County 

v. United States ex rel. Chandler, the use 

of a multiplier ensures that the government 

is reimbursed for its costs of investigation 

and litigation and any required payment to 

a relator.133 The Court also noted that the 

FCA’s legislative history indicates that the 

treble damages provision was adopted 

as a substitute for allowing consequential 

damages under the statute.134 

“ There is no reason to impose penalties when the defendant 

has already been assessed damages times a multiplier.”

Excessive Penalties May Violate 

There are many examples of reported cases in which a relator or the government has 

sought penalties far in excess of any harm to the government, and courts have had to 

consider whether the award is unconstitutionally excessive. For example:

•  In United States ex rel. Bunk v. Birkart,131 the 

relator alleged that defendants violated the FCA by 

a contract bid submitted to the DOD. However, 

prove that the government suffered any damages 

and instead sought a civil penalty for each of the 

9,136 invoices that the defendants submitted to the 

DOD. At trial, the jury found the defendants liable 

under the FCA, and the district judge determined 

that each of the invoices constituted a “false claim” 

for which the court was required to assess a civil 

penalty. Thus, although the relator could not prove 

the defendants were liable for total civil penalties 

of between $50 and $100 million. After a careful 

analysis, the district court determined that this 

penalty would violate the Eighth Amendment. 

•  In United States ex rel. Smith v. Gilbert Realty,132 

the defendant violated the FCA by charging higher 

rents for low-income rental units than permitted by 

law. The total overcharge was $1,630, but the total 

penalty exposure was at least $290,000 (calculated 

as $5,000 for each of 51 rent checks and 7 false 

concluding that penalties 178 times the amount 

of the government’s actual damages would be 

“extremely harsh and unjust.” 
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Additionally, the cap on penalties is 

designed to permit compensation for any 

harm suffered by the government, but to 

avoid the possibility of penalty awards that 

are so excessive as to violate the Eighth 

Amendment. The proposed cap is loosely 

derived from the anti-fraud provision of the 

Contract Disputes Act, which provides that 

the penalty for submission of a false claim is 

an “amount equal to the unsupported part 

of the claim plus the federal government’s 

costs attributable to reviewing the 

unsupported part of the claim.”135 The 

Court of Appeals for the Federal Circuit has 

found that the award of a penalty under 

this provision, even when the government 

did not suffer out of pocket loss, does not 

violate the Eighth Amendment.136 

These two changes to the FCA penalty 

provision will result in an overall financial 

penalty and damage structure that is 

aligned with the purposes of the FCA:

 •  When the government has sustained 

damage as the result of a false 

claim, it will be made whole for its 

losses through the award of its net 

actual damages. The application of 

the multiplier will compensate the 

government for any consequential 

or non-financial losses and will also 

provide an appropriate deterrent to 

fraudulent conduct. 

 •  When the government has not 

sustained damage as the result of 

a false claim, it will be made whole 

for any investigative or non-financial 

losses through the imposition of 

penalties, up to the total value of the 

amount of the false claim plus the 

government’s investigative costs. 

The award of a penalty in cases 

where the government has suffered 

no financial damages will provide 

an appropriate deterrent to the 

submission of false claims.
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Amendment of the Wartime 
Suspension of Limitations Act to 
Clarify That It Does Not Indefinitely 
Toll the FCA Statute of Limitations

Amend the Wartime Suspension of 

Limitations Act to clarify that it applies only 

to criminal actions involving war-related 

fraud, not to the civil FCA. 

CURRENT LAW

The FCA statute of limitations bars actions 

that are brought either (1) more than six 

years after the date on which the FCA 

violation was committed, or (2) more than 

three years after the date when facts 

material to the right of action were known 

(or reasonably should have been known) by 

the relevant government official, but in no 

event more than ten years after the date 

on which the violation was committed.137 

The three-year “tolling” provision sensibly 

allows the government time to uncover 

fraud and bring an FCA action, while the 

10-year limit just as sensibly prevents 

defendants from being subjected to stale 

lawsuits. When enacting this 10-year 

statute of limitations in 1986, Congress 

noted specifically that it “did not intend to 

allow the government to bring fraud actions 

ad infinitum.”138

This careful limitations regime, which is 

designed to protect the legitimate interest 

of the government in remedying concealed 

fraud while ensuring that defendants 

are not subject to fraud actions “ad 

infinitum,” has been upset by a series 

of decisions wrongly interpreting a little-

known World War II-era statute known as 

the Wartime Suspension of Limitations 

Act (WSLA).139 Most recently, the Fourth 

Circuit issued a decision holding that the 

WSLA suspends the running of the FCA 

statute of limitations.140 The Court held 

that the law applies to civil fraud statutes 

including the civil FCA, and that it applies to 

actions filed by qui tam plaintiffs in addition 

to actions filed by the United States. 

The Court held that the law suspends 

the running of the FCA’s six-year statute 

of limitations beginning on October 11, 

2002 (i.e., the beginning of the War in 

Iraq), and that the suspension remains in 

effect because neither the President nor 

Congress has officially declared an end to 

the war. In effect, the decision holds that 

the FCA statute of limitations is indefinitely 

suspended. Moreover, the suspension 

apparently applies to all cases asserted 

under the FCA, not only those that involve 

war-related fraud.



42U.S. Chamber Institute for Legal Reform

PROPOSED REFORM

We propose that Congress should amend 

the WSLA to preclude application of 

the WSLA to the civil FCA. We believe 

that the law should be modified to apply 

only to “criminal offenses involving war-

related fraud,” to be consistent with 

congressional intent.

The Fourth Circuit’s interpretation of the 

WSLA is contrary to the purpose of the 

statute, which is to suspend the operation 

of statutes of limitations for criminal fraud 

offenses relating to wartime efforts until 

after the cessation of hostilities. When 

enacted during World War II, the statute 

was clearly made applicable only to 

criminal offenses that were “indictable.” 

When the law was amended in 1944, 

the term “indictable” was removed. 

However, the provision remained a part 

of the criminal title of the U.S. Code (Title 

18), and when Congress again revised the 

law in 2008, there is every indication that 

legislators believed the statute should 

apply only to criminal offenses involving 

fraud related to wartime efforts. In 2008, 

Congress amended the law to clarify 

that it would be triggered whenever the 

nation was “at war,” whether the war 

was declared formally or not. The Senate 

Report addressing the 2008 amendments 

made clear that the law should be made 

“consistent with the current statute of 

limitations for criminal fraud,” and that the 

tolling provided by the WSLA was essential 

because the “statute of limitations 

has started to bar criminal actions in 

investigations of contracting fraud early 

in these conflicts.”141 The intent of 

Congress was therefore clear: the purpose 

of the WSLA is to extend the statute of 

limitations in actions involving criminal 

fraud against the government related to 

ongoing wartime efforts. 

Interpreting the WSLA to apply to civil 

FCA actions means that government 

contractors in all industries—not just 

defense contractors—could be subjected 

to an increase in stale and often meritless 

litigation that imposes significant costs and 

creates business uncertainty. Businesses 

will never know when they can archive or 

destroy decade-old records lest they be 

targeted with a qui tam suit of “business 

past.” Relators will have incentives to sit 

on false claims, allowing possible monetary 

damages to build up and increase their 

share of any recovery. Faced with the 

prospect of costly litigation—exacerbated 

by the absence of witnesses and 

documents that could have been used for 

the defense but were lost to the passage 

of time—businesses may decide to settle 

despite a qui tam lawsuit’s lack of merit. 

“
The Fourth Circuit’s interpretation of the WSLA is contrary 

to the purpose of the statute.

”
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Requirement for Government 
Document Retention after Qui Tam 
Suit or False Claims Investigation 

Once the DOJ has received a qui tam 

complaint, or initiates a false claims 

investigation, it must notify all government 

agencies and employees with relevant 

documents of their obligation to preserve 

the documents. If it fails to provide this 

notification, the court would be instructed to 

“draw or instruct the jury to draw a negative 

inference from any failure of the government 

to produce documents requested in the 

course of litigation based on their loss or 

destruction.” Section 3731(f). 

CURRENT LAW

Documents created by federal agencies 

are often critically important in FCA 

suits. Government documents may 

contain exculpatory information, such as 

information establishing the government’s 

knowledge of allegedly fraudulent conduct. 

In addition, documents in the government’s 

possession are often the best evidence of 

the government’s actual damages. Thus, 

defendants in FCA cases can be severely 

prejudiced in their ability to present a 

defense when the government fails to 

take steps to retain relevant documents. 

Yet the government often fails to 

preserve its documents when it receives 

a qui tam action or initiates a false claims 

investigation. This neglect frequently takes 

the form of a failure to notify agencies and 

employees possessing relevant documents 

to retain the documents pending likely 

litigation. Indeed, federal judges have 

regularly admonished the government 

for its failures to preserve documents or 

to notify agencies possessing relevant 

documents in FCA and similar cases.142

PROPOSED REFORM

The FCA should be amended to ensure 

that the government meets its document 

preservation obligations and to protect 

defendants when the government fails 

to do so. As soon as the DOJ receives 

a qui tam complaint or initiates a false 

claims investigation, it should be required 

to notify all government agencies and 

employees with potentially relevant 

documents of their obligation to preserve 

the documents.143 If the DOJ fails to 

provide this notification, the court would 

be instructed to draw or to instruct the 

jury to draw a negative inference from the 

government’s failure to produce requested 

documents in the course of litigation. 

This sanction would be consistent with 

the principle that the drawing of an 

“
The FCA should be amended to ensure that the government 

meets its document preservation obligations and to protect 

defendants when the government fails to do so.

”
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adverse inference against parties who 

destroy evidence will “deter[] parties from 

destroying relevant evidence before it 

can be introduced at trial… [and] plac[e] 

the risk of an erroneous judgment [about 

document retention] on the party that 

wrongfully created the risk.”144

It also comports with the principle that 

“an adverse inference should serve the 

function, insofar as possible, of restoring 

the prejudiced party to the same position 

he would have been in absent the 

wrongful destruction of evidence by the 

opposing party.”145 

The proposed amendment to 31 U.S.C. §3731, which governs FCA procedure, 

would read as follows:

Upon receiving a complaint described in 31 U.S.C. § 

3730(b)(2) or initiating an investigation concerning 

Attorney General or his designee shall notify all 

government agencies and employees likely to possess 

documents relevant to the complaint or investigation 

§3729 of their obligation to preserve and retain the 

documents. If the Attorney General or his designee 

shall draw or instruct the jury to draw a negative 

inference from any failure of the government to 

produce documents requested in the course of 

litigation based on their loss or destruction after the 
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Proposed Policy Changes to DOJ 
Use of Civil Investigative Demands

The DOJ should adopt internal policy guidelines that would 

govern the issuance of Civil Investigative Demands (CIDs) and use 

of information provided pursuant to CIDs, to ensure that they are 

issued only when necessary to a fraud investigation and when 

less burdensome alternatives are unavailable.

CURRENT LAW

The FCA authorizes the DOJ to issue 

CIDs to seek documents, responses to 

interrogatories, and sworn deposition 

testimony from “any person [who] may 

be in possession, custody, or control of 

any documentary material or information 

relevant to a false claims law investigation,” 

prior to the start of any legal proceedings.146 

Before 2009, only the Attorney General had 

the authority to issue CIDs. Congress then 

amended the FCA to allow the Attorney 

General to authorize lower officials to 

issue CIDs. While some delegation of this 

authority may have been necessary to 

relieve the Attorney General of personal 

responsibility for approving each and every 

CID, Attorney General Holder gave all 93 

U.S. Attorneys the authority to issue CIDs 

free of central DOJ control, which has led 

to an explosion in their use. In the last three 

months of 2010, DOJ attorneys requested 

permission to issue more than 500 CIDs, 

more than six times the number of CIDs 

requested during the two preceding years 

combined.147

These administrative subpoenas, which 

require no judicial approval before issuance, 

can impose very heavy costs on companies 

that must respond to their often wide-

ranging demands. The sensitive business 

“
These administrative subpoenas, which require no 

judicial approval before issuance, can impose very heavy 

costs on companies that must respond to their often 

wide-ranging demands.

”
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information frequently disclosed in response, 

if not handled with caution, may improperly 

reveal internal company operations and 

may allow qui tam relators to rely on the 

government’s investigative authority—just 

the opposite of the mechanism intended by 

the qui tam provisions. 

PROPOSED REFORMS

We propose that the DOJ adopt internal 

policy guidelines to govern the issuance 

of FCA CIDs in order to ensure that CIDs 

are issued only when necessary and only 

when less burdensome alternatives are 

unavailable. They should ensure that the 

DOJ exercises some degree of central 

control over their issuance in order to 

ensure consistency in their use and in 

the protection of the confidentiality of the 

resulting disclosures. 

 •  Authority to issue CIDs. To ensure 

that the costs of CIDs as well as 

their benefits are considered before 

issuance, authority to issue CIDs in 

FCA investigations should be limited 

to the Deputy Attorney General, the 

Associate Attorney General, and the 

Assistant Attorney General for the 

Civil Division. This approach would still 

allow the DOJ the flexibility to make 

decisions about issuing CIDs below 

the level of the Attorney General, 

but it would also ensure that CID 

decisions are made consistently and 

with care. 

 

•  Criteria for issuing CIDs. Given the 

significant burdens responding to a CID 

can impose on a recipient, the DOJ 

should adopt general criteria governing 

the issuance of CIDs in FCA cases. The 

DOJ’s Antitrust Division already has 

guidelines of this sort that can serve as 

model criteria for FCA investigations. The 

Antitrust Division Manual specifies, for 

example, that:

    CIDs should be mindful of 

the theory of the violation 

being investigated and should 

request the information needed 

to develop and establish 

the violation in accordance 

with that theory. Additional 

breadth of scope is generally 

to be avoided as unnecessary, 

inasmuch as additional CIDs can 

subsequently be served on the 

same person or others if the 

need for additional material later 

develops. Unnecessarily broad 

CIDs can delay an investigation 

by consuming additional time 

for respondents’ production and 

staff’s review of material that 

is not likely to contribute to the 

investigation’s outcome.148 

  The Manual cautions that “[s]pecial care 

should be taken to keep CIDs served 

upon third parties as narrow as possible, 

consistent with the investigation’s 

goals.”149 Similar guideposts should 

ensure more consistent and considered 

use of CIDs in FCA cases.

“DOJ’s sharing of information obtained by a CID with relators.

”
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 •  Sharing of information with 

relators. The CID guidelines should 

establish clearly defined limits on the 

DOJ’s sharing of information obtained 

by a CID with relators. Since 2009, the 

FCA has authorized such information-

sharing if the DOJ finds it “necessary” 

to an FCA investigation.150 This general 

authorization may allow relators and 

their counsel an advance look at 

evidence they would otherwise be 

unable to review. If the government 

then decides not to join the sealed 

qui tam action, the relator would 

nevertheless be able to amend his or 

her complaint based on information 

uncovered by the government rather 

than by the relator. This stands the 

intended functioning of the qui tam 

provision on its head. “[T]he purpose 

of [the FCA’s qui tam] provision is ‘to 

encourage private individuals who 

are aware of fraud being perpetrated 

against the government to bring such 

information forward’”151 and not to 

allow individuals to benefit from the 

government’s special investigative 

capabilities. The DOJ should therefore 

adopt internal policies providing that 

it will share CID information with 

relators in: (a) the pre-intervention 

stage only when necessary to the 

government’s investigation; and 

(b) the post-intervention stage only 

when the defendant has answered 

the complaint or the court has denied 

a motion to dismiss. The proposed 

policy would minimize the likelihood 

that relators will be able to freeload on 

the government’s CID power, but still 

give relators access to CID information 

in matters that proceed past the initial 

pleading stage into discovery. 

 •  Sharing of information with third 

parties. Guidelines for the sharing 

of CID information with other third 

parties—including state and local 

government agencies; witnesses; 

courts and other tribunals; government 

investigators, auditors, consultants, 

and experts; counsel for other parties; 

and arbitrators and mediators—are 

also needed. While the FCA requires 

the DOJ to safeguard CID information 

and provides that CID information is 

exempt from disclosure under FOIA,152 

such obligations and restrictions do 

not apply to third-party recipients of 

CID information. This raises serious 

concerns that CID information might 

be released broadly once it is shared 

with third parties. The DOJ should 

therefore promulgate guidelines to 

specify the circumstances in which 

CID information may be shared 

with third parties. The guidelines 

should also ensure that any relators, 

relators’ counsel, or other third-party 

recipients of CID information are held 

to strict confidentiality rules. These 

confidentiality safeguards should 

help encourage greater cooperation 

from non-parties.
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 •  Confidentiality protections. 

Regardless of whether a CID is 

directed towards an investigative 

target or a third party, the DOJ 

should protect the confidentiality of 

proprietary and competition-sensitive 

information provided in response, 

especially when such information is 

shared with relators or other parties. 

In this regard, the Antitrust Division 

Manual notes that “the disclosure 

of third-party confidential business 

information obtained through CIDs 

may cause third-party CID recipients to 

be less cooperative with the Division in 

the future.”153 This concern applies as 

well to FCA investigations and calls for 

restrictions similar to those established 

by the Antitrust Division.

 •  Criminal investigations. Because 

the FCA gives rise to both civil and 

criminal liability, the DOJ should 

adopt guidelines to guard against 

misuse of the CID provisions to 

ensure that CID information is not 

improperly employed to aid a criminal 

investigation. For example, the 

Antitrust Division currently addresses 

this issue in the following manner: 

If a criminal prosecution has not yet 

begun but is appropriate, then the 

division must cease its investigation 

by CID and must instead open grand 

jury proceedings.154 That separation of 

investigative tools and duties provides 

both the DOJ and potential witnesses 

and targets with a clear understanding 

of the investigation’s nature. CIDs 

seeking depositions or interrogatory 

answers in the face of pending criminal 

proceedings pose particularly important 

problems because they can undermine 

Fifth Amendment rights and prejudice 

a defendant’s ability to defend. “ 

[T]he danger of prejudice flowing from 

testimony out of a defendant’s mouth 

at a civil proceeding is even more acute 

when he is unaware of the pending 

criminal charge.”155 The DOJ should 

establish a policy generally prohibiting 

depositions or interrogatories when 

criminal cases are pending, absent 

extraordinary circumstances.
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Conclusion

In 1986, Congress amended the FCA 

“to enhance the government’s ability to 

recover losses sustained as a result of 

fraud against the Government.” A quarter 

century of experience with the FCA has 

revealed several structural flaws and 

enforcement inefficiencies in the statute’s 

liability, damages, penalty, and qui tam 

provisions. The goal of the 1986 overhaul 

of the FCA was to “make the statute a 

more useful tool against fraud in modern 

times.”156 The same goal should now 

motivate Congress to consider enacting the 

reforms outlined above.
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