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subsection (a), the Special Counsel may investigate and
seek corrective action under section 1214 in the same
way as if a prohibited personnel practice were involved.’’
EFFECTIVE DATE OF 1993 AMENDMENT; SAVINGS
PROVISION
Amendment by Pub. L. 103–94 effective 120 days after
Oct. 6, 1993, but not to release or extinguish any penalty, forfeiture, or liability incurred under amended
provision, which is to be treated as remaining in force
for purpose of that penalty, forfeiture, or liability, and
no provision of Pub. L. 103–94 to affect any proceedings
with respect to which charges were filed on or before
120 days after Oct. 6, 1993, with orders to be issued in
such proceedings and appeals taken therefrom as if
Pub. L. 103–94 had not been enacted, see section 12 of
Pub. L. 103–94, set out as an Effective Date; Savings
Provision note under section 7321 of this title.

§ 1217. Transmittal of information to Congress
The Special Counsel or any employee of the
Special Counsel designated by the Special Counsel, shall transmit to the Congress on the request of any committee or subcommittee thereof, by report, testimony, or otherwise, information and the Special Counsel’s views on functions, responsibilities, or other matters relating
to the Office. Such information shall be transmitted concurrently to the President and any
other appropriate agency in the executive
branch.
(Added Pub. L. 101–12, § 3(a)(13), Apr. 10, 1989, 103
Stat. 28.)
§ 1218. Annual report
The Special Counsel shall submit an annual
report to the Congress on the activities of the
Special Counsel, including the number, types,
and disposition of allegations of prohibited personnel practices filed with it, investigations
conducted by it, cases in which it did not make
a determination whether there are reasonable
grounds to believe that a prohibited personnel
practice has occurred, exists, or is to be taken
within the 240-day period specified in section
1214(b)(2)(A)(i), and actions initiated by it before
the Merit Systems Protection Board, as well as
a description of the recommendations and reports made by it to other agencies pursuant to
this subchapter, and the actions taken by the
agencies as a result of the reports or recommendations. The report required by this section
shall include whatever recommendations for legislation or other action by Congress the Special
Counsel may consider appropriate.
(Added Pub. L. 101–12, § 3(a)(13), Apr. 10, 1989, 103
Stat. 29; amended Pub. L. 103–424, § 3(e), Oct. 29,
1994, 108 Stat. 4363.)
AMENDMENTS
1994—Pub. L. 103–424 inserted ‘‘cases in which it did
not make a determination whether there are reasonable grounds to believe that a prohibited personnel
practice has occurred, exists, or is to be taken within
the 240-day period specified in section 1214(b)(2)(A)(i),’’
after ‘‘investigations conducted by it,’’.
TERMINATION OF REPORTING REQUIREMENTS
For termination, effective May 15, 2000, of reporting
provisions in this section, see section 3003 of Pub. L.
104–66, as amended, set out as a note under section 1113
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of Title 31, Money and Finance, and page 188 of House
Document No. 103–7.

§ 1219. Public information
(a) The Special Counsel shall maintain and
make available to the public—
(1) a list of noncriminal matters referred to
heads of agencies under subsection (c) of section 1213, together with reports from heads of
agencies under subsection (c)(1)(B) of such section relating to such matters;
(2) a list of matters referred to heads of
agencies under section 1215(c)(2);
(3) a list of matters referred to heads of
agencies under subsection (e) of section 1214,
together with certifications from heads of
agencies under such subsection; and
(4) reports from heads of agencies under section 1213(g)(1).
(b) The Special Counsel shall take steps to ensure that any list or report made available to
the public under this section does not contain
any information the disclosure of which is prohibited by law or by Executive order requiring
that information be kept secret in the interest
of national defense or the conduct of foreign affairs.
(Added Pub. L. 101–12, § 3(a)(13), Apr. 10, 1989, 103
Stat. 29.)
SUBCHAPTER III—INDIVIDUAL RIGHT OF
ACTION IN CERTAIN REPRISAL CASES
§ 1221. Individual right of action in certain reprisal cases
(a) Subject to the provisions of subsection (b)
of this section and subsection 1214(a)(3), an employee, former employee, or applicant for employment may, with respect to any personnel
action taken, or proposed to be taken, against
such employee, former employee, or applicant
for employment, as a result of a prohibited personnel practice described in section 2302(b)(8),
seek corrective action from the Merit Systems
Protection Board.
(b) This section may not be construed to prohibit any employee, former employee, or applicant for employment from seeking corrective
action from the Merit Systems Protection Board
before seeking corrective action from the Special Counsel, if such employee, former employee,
or applicant for employment has the right to appeal directly to the Board under any law, rule,
or regulation.
(c)(1) Any employee, former employee, or applicant for employment seeking corrective action under subsection (a) may request that the
Board order a stay of the personnel action involved.
(2) Any stay requested under paragraph (1)
shall be granted within 10 calendar days (excluding Saturdays, Sundays, and legal holidays)
after the date the request is made, if the Board
determines that such a stay would be appropriate.
(3)(A) The Board shall allow any agency which
would be subject to a stay under this subsection
to comment to the Board on such stay request.
(B) Except as provided in subparagraph (C), a
stay granted under this subsection shall remain
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in effect for such period as the Board determines
to be appropriate.
(C) The Board may modify or dissolve a stay
under this subsection at any time, if the Board
determines that such a modification or dissolution is appropriate.
(d)(1) At the request of an employee, former
employee, or applicant for employment seeking
corrective action under subsection (a), the
Board shall issue a subpoena for the attendance
and testimony of any person or the production
of documentary or other evidence from any person if the Board finds that the testimony or production requested is not unduly burdensome and
appears reasonably calculated to lead to the discovery of admissible evidence.
(2) A subpoena under this subsection may be
issued, and shall be enforced, in the same manner as applies in the case of subpoenas under
section 1204.
(e)(1) Subject to the provisions of paragraph
(2), in any case involving an alleged prohibited
personnel practice as described under section
2302(b)(8), the Board shall order such corrective
action as the Board considers appropriate if the
employee, former employee, or applicant for employment has demonstrated that a disclosure described under section 2302(b)(8) was a contributing factor in the personnel action which was
taken or is to be taken against such employee,
former employee, or applicant. The employee
may demonstrate that the disclosure was a contributing factor in the personnel action through
circumstantial evidence, such as evidence that—
(A) the official taking the personnel action
knew of the disclosure; and
(B) the personnel action occurred within a
period of time such that a reasonable person
could conclude that the disclosure was a contributing factor in the personnel action.

(B) Corrective action shall include attorney’s
fees and costs as provided for under paragraphs
(2) and (3).
(2) If an employee, former employee, or applicant for employment is the prevailing party before the Merit Systems Protection Board, and
the decision is based on a finding of a prohibited
personnel practice, the agency involved shall be
liable to the employee, former employee, or applicant for reasonable attorney’s fees and any
other reasonable costs incurred.
(3) If an employee, former emloyee,1 or applicant for employment is the prevailing party in
an appeal from the Merit Systems Protection
Board, the agency involved shall be liable to the
employee, former employee, or applicant for
reasonable attorney’s fees and any other reasonable costs incurred, regardless of the basis of the
decision.
(h)(1) An employee, former employee, or applicant for employment adversely affected or aggrieved by a final order or decision of the Board
under this section may obtain judicial review of
the order or decision.
(2) A petition for review under this subsection
shall be filed with such court, and within such
time, as provided for under section 7703(b).
(i) Subsections (a) through (h) shall apply in
any proceeding brought under section 7513(d) if,
or to the extent that, a prohibited personnel
practice as defined in section 2302(b)(8) is alleged.
(j) In determining the appealability of any
case involving an allegation made by an individual under the provisions of this chapter, neither
the status of an individual under any retirement
system established under a Federal statute nor
any election made by such individual under any
such system may be taken into account.

(2) Corrective action under paragraph (1) may
not be ordered if the agency demonstrates by
clear and convincing evidence that it would
have taken the same personnel action in the absence of such disclosure.
(f)(1) A final order or decision shall be rendered by the Board as soon as practicable after
the commencement of any proceeding under this
section.
(2) A decision to terminate an investigation
under subchapter II may not be considered in
any action or other proceeding under this section.
(3) If, based on evidence presented to it under
this section, the Merit Systems Protection
Board determines that there is reason to believe
that a current employee may have committed a
prohibited personnel practice, the Board shall
refer the matter to the Special Counsel to investigate and take appropriate action under section
1215.
(g)(1)(A) If the Board orders corrective action
under this section, such corrective action may
include—
(i) that the individual be placed, as nearly as
possible, in the position the individual would
have been in had the prohibited personnel
practice not occurred; and
(ii) back pay and related benefits, medical
costs incurred, travel expenses, and any other
reasonable and foreseeable consequential
changes.

(Added Pub. L. 101–12, § 3(a)(13), Apr. 10, 1989, 103
Stat. 29; amended Pub. L. 103–424, §§ 4, 8(b), Oct.
29, 1994, 108 Stat. 4363, 4365.)
AMENDMENTS
1994—Subsec. (d)(1). Pub. L. 103–424, § 4(a), added par.
(1) and struck out former par. (1) which read as follows:
‘‘At the request of an employee, former employee, or
applicant for employment seeking corrective action
under subsection (a), the Board may issue a subpoena
for the attendance and testimony of any person or the
production of documentary or other evidence from any
person if the Board finds that such subpoena is necessary for the development of relevant evidence.’’
Subsec. (e)(1). Pub. L. 103–424, § 4(b), which directed
the amendment of section 1221(e)(1), without specifying
the Code title to be amended, by inserting at end ‘‘The
employee may demonstrate that the disclosure was a
contributing factor in the personnel action through circumstantial evidence, such as evidence that—
‘‘(A) the official taking the personnel action knew
of the disclosure; and
‘‘(B) the personnel action occurred within a period
of time such that a reasonable person could conclude
that the disclosure was a contributing factor in the
personnel action.’’, was executed to subsec. (e)(1) of
this section to reflect the probable intent of Congress.
Subsec. (f)(3). Pub. L. 103–424, § 4(c), added par. (3).
Subsec. (g). Pub. L. 103–424, § 8(b), added par. (1) and
redesignated former pars. (1) and (2) as (2) and (3), respectively.
1 So

in original. Probably should be ‘‘employee,’’.
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EFFECTIVE DATE
Subchapter effective 90 days following Apr. 10, 1989,
see section 11 of Pub. L. 101–12, set out as an Effective
Date of 1989 Amendment note under section 1201 of this
title.

§ 1222. Availability of other remedies
Except as provided in section 1221(i), nothing
in this chapter or chapter 23 shall be construed
to limit any right or remedy available under a
provision of statute which is outside of both this
chapter and chapter 23.
(Added Pub. L. 101–12, § 3(a)(13), Apr. 10, 1989, 103
Stat. 31.)
CHAPTER 13—SPECIAL AUTHORITY
Sec.

1301.
1302.
1303.
1304.

Rules.
Regulations.
Investigations; reports.
Loyalty investigations; reports;
fund.
Administrative law judges.
Oaths to witnesses.
Minutes.
Repealed.]

1305.
1306.
1307.
[1308.

§ 1302
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revolving

AMENDMENTS
1998—Pub. L. 105–362, title XIII, § 1302(b)(2)(A), Nov. 10,
1998, 112 Stat. 3293, struck out item 1308 ‘‘Annual reports’’.
1978—Pub. L. 95–251, § 2(c)(1), Mar. 27, 1978, 92 Stat. 183,
substituted ‘‘Administrative law judges’’ for ‘‘Hearing
examiners’’ in item 1305.

for, control, supervise, and preserve the records
of, examinations for the competitive service.
(b) The Office shall prescribe and enforce regulations for the administration of the provisions
of this title, and Executive orders issued in furtherance thereof, that implement the Congressional policy that preference shall be given to
preference eligibles in certification for appointment, and in appointment, reinstatement, reemployment, and retention, in the competitive
service in Executive agencies, permanent or
temporary, and in the government of the District of Columbia.
(c) The Office shall prescribe regulations for
the administration of the provisions of this title
that implement the Congressional policy that
preference shall be given to preference eligibles
in certification for appointment, and in appointment, reinstatement, reemployment, and retention, in the excepted service in Executive agencies, permanent or temporary, and in the government of the District of Columbia.
(d) The Office may prescribe reasonable procedure and regulations for the administration of
its functions under chapter 15 of this title.
(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 401; Pub. L.
95–454, title IX, § 906(a)(2), (3), Oct. 13, 1978, 92
Stat. 1224.)
HISTORICAL AND REVISION NOTES
Derivation

U.S. Code

Revised Statutes and
Statutes at Large

(a) .............

5 U.S.C. 633(2)7 (last
17 words), (3) (less
last 10 words).

(b) .............

5 U.S.C. 851 (1st 76
words), 868 (less
proviso).
5 U.S.C. 851 (1st 76
words), 860.

Jan. 16, 1883, ch. 27, §§ 2(2)7
(last 17 words), (3) (less
last 10 words), 22 Stat.
404.
June 27, 1944, ch. 287, §§ 2
(1st 76 words), 19, 58 Stat.
387, 391.
June 27, 1944, ch. 287, §§ 2
(1st 76 words), 11, 58 Stat.
387, 390.
July 19, 1940, ch. 640 § 4
‘‘Sec.
12(d)
(1st
sentence)’’, 54 Stat. 769.

§ 1301. Rules
The Office of Personnel Management shall aid
the President, as he may request, in preparing
the rules he prescribes under this title for the
administration of the competitive service.
(Pub. L. 89–554, Sept. 6, 1966, 80 Stat. 401; Pub. L.
95–454, title IX, § 906(a)(2), Oct. 13, 1978, 92 Stat.
1224.)
HISTORICAL AND REVISION NOTES
Derivation

U.S. Code

Revised Statutes and
Statutes at Large

..................

5 U.S.C. 633(1) (function of Civil Service Commission).

Jan. 16, 1883, ch. 27, § 2(1)
(function of Civil Service
Commission), 22 Stat. 403.

The authority of the President to prescribe rules is
carried into sections 2951, 3302, 3304(a), 3306(a), 3321,
7152, 7153, 7321, and 7322 of this title.
Standard changes are made to conform with the definitions applicable and the style of this title as outlined
in the preface to the report.
AMENDMENTS
1978—Pub. L. 95–454 substituted ‘‘Office of Personnel
Management’’ for ‘‘Civil Service Commission’’.
EFFECTIVE DATE OF 1978 AMENDMENT
Amendment by Pub. L. 95–454 effective 90 days after
Oct. 13, 1978, see section 907 of Pub. L. 95–454, set out as
a note under section 1101 of this title.

§ 1302. Regulations
(a) The Office of Personnel Management, subject to the rules prescribed by the President
under this title for the administration of the
competitive service, shall prescribe regulations

(c) .............

(d) .............

5 U.S.C. 118k(d) (1st
sentence).

Subsection (a) is based on former section 633(3) (less
last 10 words). The regulation-making power conferred
by that section covers the power conferred by former
section 633(2)7 (last 17 words) which is, therefore, omitted. The requirement of notice is preserved in section
3304. The words ‘‘through its members or the examiners’’ are omitted as unnecessary in view of section 1104.
The authority of the President to prescribe rules, based
on former section 633(1) is carried into sections 2951,
3302, 3304(a), 3306(a), 3321, 7152, 7153, 7321, and 7322 of this
title.
In subsections (b)–(d), the word ‘‘rules’’ is omitted as
included in ‘‘regulations’’.
The provisions of the Veterans’ Preference Act of 1944
(former sections 851–869) to which the regulation-making authority of subsections (b) and (c) apply are carried into sections 2108, 3305(b), 3306(a)(2), 3308–3320, 3351,
3363, 3364, and 7701, subchapter I of chapter 35, and subchapter II of chapter 75 of this title. The first 76 words
of former section 851 are added here to preserve the
general statement of policy in the light of which the
substantive provisions that formerly comprised the
Veterans’ Preference Act of 1944 are to be interpreted.
See Elder v. Brannan, 241 U.S. 277, 286. In subsection (b),
the words ‘‘in the competitive service in Executive
agencies, permanent or temporary, and in the government of the District of Columbia’’, and in subsection (c)
the words ‘‘in the excepted service in Executive agencies, permanent or temporary, and in the government
of the District of Columbia’’ are coextensive with and

