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1against the PYA suit. For this reason, plain-
tifs are entitled to summary judgment on
Counts One and Three of the Complaint.

An order will accompany this opinion.

Wiliam SANJOUR, Hugh B. Kaufman,
and North Carolina Waste Awareness

and Reduction Network, Plaintiffs,

v.

UNITED STATES ENVIRONMENTAL
PROTECTION AGENCY, Wiliam Reil.
Iy, the United States of America, Offce
of Government Ethics, and Stephen D.
Potts, Defendants.

No. CIV. A. 91-2750 SSH.

United States District Court,
District of Columbia.

April 10, 1998.

Envionmental coaltion and employees

of Envionmental Protection Agency (EPA)
brought action against EPA and several off-
cials, challengig ethics reguation that pro-
hibited EPA employees from receiving ex-
pense reimbursement for unofficial speaking
or wrting engagements concernng their offi-
cial duties. The Distrct Cour, Stanley S.
Hars, J., upheld regulation, 786 F.Supp.

1033, and plaintiffs appealed. On rehearng
en banc, the Court of Appeals reversed, 56

F.3d 85. On remand, the Distrct Court, Har-

ris, J., held that: (1) government-wide injunc-
tion against enforcement of reguation could
properly be issued, even though case was not
litigated as a class action; (2) injunction

against enforcement of entire regulation, as
opposed to merely that porton relating to
speeches on cunt government policies, was
necessar; (3) injunction against another reg-
ulation permittig government to accept

third-pary reimbursement for offcial em-
ployee travel was not required; and (4) plain-

tiffs were not entitled to attorney fees under
Equal Access to Justice Act even though

they prevailed on First Amendment claim.

Judgment accordingly.

1. Injunction ~189

Government-wide injunction was proper
against enforcement of regulation barng ex-
ecutive branch employees from receiving ex-
pense reimbursement for unofficial speakig
or wrting engagement relating to their offi-
cial duties, even though case was not litigated
as a class action; regulation affected the in-
terests of both potential audiences and a vast
group of present and future employees in a

broad range of present and future expres-
sion. U.S.CA Const.Amend. 1; 5 C.F.R.

§§ 2635.807(a), 2636.202(b).

2. Injunction ~189

Court may issue injunctions that bene-
fit nonparies where they are necessary to
give the prevailing paries the relief to which
they are entitled.

3. Injunction ~189

Authority of Offce of Government Eth-
ics to promulgate new regulations would not
be usurped by government-wide injunction
against enforcing regulation that prohibited

executive branch employees from receiving
reimbursement of expenses for unofficial
speaking or wrting activities relating to off-
cial duties. 5 C.F.R. §§ 2635.807(a),

2636.202(b).

4. Injunction ~189

Injunction against enforcement of entire
regulation prohibiting executive branch em.
ployees from receiving expense reimburse-

ment for unoffcial speaking engagements

relating to offcial duties was necessar to
provide complete relief to envionmental co-
alition and two employees of Envionmenta
Protection Agency (EPA) who challenged
regulation under First Amendment; appel-

late decision on which injunction was based
did not lit its analysis to that portion of

regulation dealing with speeches addressing
curent government policies, but evaluated
the regulation as a whole. U.S.CA Const.

Amend.
2636.202(b)
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§§ 2635.807(a), equal protection principles. U.S.CA Const.
Amends. 1, 14; 5 C.F.R. §§ 2635.807(a),

2636.202(b).
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5. Injunction ~189
Issuance of injunction against regulation

barg executive branch employees from re-

ceivig expense reimbursement for unoffcial
speakng or wrting engagements relating to
offcial duties did not require an injunction

agast another regulation authoriing gov-
ernent to accept third-pary reimburse-

ments for offcial employee travel; while sec-
ond regulation was par of the regulatory
scheme being challenged under First Amend-
ment and entire scheme was held invalid,
eliination of prohibition on travel reim-

burements for unofficial travel cured the
unconstitutionality. U.S.CA Const.Amend.
1; 5 C.F.R. §§ 2635.807(a), 2636.202(b); 41

C.F.R. § 304-1.3(a).
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7. United States ~147(i0)
When the government contests an appli-

cation for fees under Equal Access to Justice
Act (EAJA), it must address two issues: fit,

whetl.er the agency's underlying action that

gave rise to the civil litigation is substantially
justifed; and second, whether its position in
the civil litigation is substantially justifed.

28 U.S.CA § 2412(d).
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8. United States ~147(i0)
In contesting an application for fees un-

der Equal Access to Justice Act, government
has the burden of proof to show that its
position was justified to a degree that could
satify a reasonable person. 28 U.S.C.A

§ 2412(d).

9. United States ~147(l4)
For purposes of recovering attorney fees

under Equal Access to Justice Act, govern-
ment employees who challenged regulation
prohibiting expense reimbursement to gov-
ernent employees for unofficial travel could
seek compensation only for the First Amend-
ment claim on which relief was based, and
not for the separate and unsuccessful "selec-

tive enforcement" cause of action based on

10. United States ~147(9)
Ai general rule, for purposes of recover-

ing fees and expenses under Equal Access to
Justice Act (EAJA), plaitifs "prevail" in
action against United States by receiving

some or all of their requested relief, in which
case the government must prove that its
overall position in the litigation, even with
regard to arguments on which the ultimate
relief was not based, were substatialy justi-
fied. 28 U.S.CA § 2412(d).

See publication Words and Phrases
for other judicial constnctions and def-
initions.

11. United States ~147(9)
For puroses of application for attorney

fees under Equal Access to Justice Act
(EAJA), if plaintifs present in one lawsuit
distinctly dierent clais for relief that are
based on diferent facts and legal theories,
counsel should be compensated only for work
on those distinct clais that prevailed. 28

U.S.CA § 2412(d).

12. United States ~147(l4)
Envionmenta coalition and Employees

of Envionmental Protection Agency (EPA)

were not entitled to attorney fees under
Equal Access to Justice Act for successful

First Amendment challenge to regulations
that allowed government employees to re-
ceive expense reimbursement for official
speaking or wrting engagements relating to
their government duties but not for unofficial
engagements; government's promulgation of
regulations was reasonable in light of govern-
ing law at time regulations were promulgat-
ed, and it conducted ensuing litigation in a
manner well-grounded in law and fact,
squarely addressing each issue presented by
plaintiffs. U.S.C.A. Const.Amend. I: 28
U.S.CA § 2412(d); 5 C.F.R. §§ 2635.807(a),
2636.202(b); 41 C.F.R. § 304-1.3(a).

Stephen M. Kohn, David K. Colapinto,
Washington, DC, for Plaintiffs.

Kevin M. Simpson, DOJ, Civi Div., Wash-
ington, DC, for Defendants.
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STANLEY S. HARRIS, District Judge.

This matter is before the Court pursuant

to the Court of Appeals' decision in Sanjour
v. Environmental Protection Agency, 56

F.3d 85 (D.C.Cir.1995) ("San jour "). Cur-

rently pending are plaitifs' motion for a

final order, defendants' opposition thereto

and motion for a fial order, plaintiffs' reply,
defendants' reply, and plaintis' surreply.

Also pending are plaintiffs' motion for leave
to fie an application for attorney's fees and

costs, defendants' opposition thereto, and

plaintifs' reply. Upon consideration of the
entire record, the Court shall enter a sepa-

rate Judgment in accordance with the rea-
soning set forth below.

BACKGROUND

The history of this litigation is discussed at
length in this Court's prior Opinion and in

the Court of Appeals' en banc opinion. See
Sanjour v. EPA, 786 F.Supp. 1033 (D.D.C.

1992), affd 984 F.2d 434 (D.C.Cir.1993), deci-
sion vacated and reh 'g granted, 997 F .2d
1584, rev'd and remanded, 56 F.3d 85
(D.C.Cir.1995) (en bane). In brief, this mat-
ter arises from a First Amendment challenge
by Willam Sanjour and Hugh Kaufan-two
employees of the Environmental Protection
Agency ("EPA")-and the North Carolina
Waste Awareness and Reduction Network
("NC WARN") to regulations prohibiting
EPA employees from receiving travel ex-
pense reimbursement from private sources
for unoffcial speakng or wrting engage-

ments concerng the subject matter of the
employees' work, while permitting such com-

pensation for offcially authoried speech on
the same issues.

This Court grnted summary judgment to

defendants on all counts except a single claim
of selective prosecution, and was affed by
a panel of the Court of Appeals. A subse-
quent en banc decision, however, invalidated
the "no-expenses" prohibition on First

Amendment grounds and remanded the case
"for proceedings consistent with this opin-

ion." Sanjour, 56 F.3d at 88, 99.

i. Motions for Issuance of a Final Order

Plaintiffs move this Court to declare that
the

regulations, policies, memoranda and di-
rectives of defendants which prohibit plain-
tiffs from paying or receiving reasonable
travel reimbursements for non-official
speech which concerns the responsibilities,
programs and policies of the EPA, OGC
(sic) and United States government are
invalid ... and ... unconstitutional under

the First Amendment, as they relate to
plaintis, federal government employees

who work below the grade level of senior
executive servce, and outside organiza-

tions similarly situated to plaintiff (NC
WARN).

PIs.' Proposed Order at 1-2. Plaintiffs fur-
ther ask this Court to enjoin defendants from
enforcing "against plaintifs, and against all
federal employees below the senior executive
servce level of employment, ... all restric-
tions placed on their reimbursement for rea-
sonable travel expenses as prohibited on

page 3 of EPA Ethics Advisory 91-1, under 5
C.F.R. § 2635.807(a), 5 C.F.R. § 2636.202(b)

and under 41 C.F.R. § 304-1.3." fd. at 1.

(1) The governent challenges plaintis'
requested relief on three grounds. First, the

government contends that plaintiffs' pro-
posed order is overbroad because it provides
for a government-wide injunction. Defen-

dants argue that because plaintiffs did not
litigate this case as a class action, any relief
entered by this Court should be restricted to
the plaintis.

The SanjO'r decision explicitly contem-
plates an injunction granting government-

wide relief. The Court of Appeals explaied
that the test for "determining the constitu-

tionality of a statute or regulation restricting
government employee speech requires the
reviewing court to consider . . . the 'interests
of both potential audiences and a vast group
of present and future employees in a broad

range of present and future expression.'''
Sanjour. 56 F.3d at 92 (quoting United

States v. National Treasury Employees Un-
ion, 513 U.S. 454, 468, 115 S.Ct. 1003, 130

L.Ed.2d 964 (1995)). The Court of Appeals
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went on to note that this test "requires the
court to go beyond the facts of the particular
case before it." fd. 56 F.3d at 92. The only
litation on the court's decision was its

statement that, though it was looking beyond
the paricular facts of the plaintiffs' case:

(We cannot go so far as to include every
possible application of the challenged

scheme .... (T)he balancing of interests

relevant to senior executive officials might
"present() a diferent constitutional ques-

tion than the one we decide today." We
therefore express no view on whether the
challenged regulations may be applied to
senior executive employees.

fd. 56 F.3d at 93 (internal citations omitted).

Thi Court thus concludes that govern-

ment-wide relief for plaintifs and all similar-
ly situated government employees is appro-
prite. Such a ruling is well-supportd by

precedent, as court frequently enjoin the
enforcement of regulations ultiately held to

be invald. See, e.g., Harmn v. Thornburgh,
878 F.2d 484, 495 n .21 (D.C.Cir.1989)

(''Wen a reviewing court determines that
agency regulations are unlawfl, the ordinar

result is that the rules are vacated-not that
their application to the individual petitioners

is proscribed."), cert. denied, 493 U.S. 1056,
110 S.Ct. 865, 107 L.Ed.2d 949 (1990);
Planned Parenthood Fed'n of Amer., Inc. v.
Department of Health and Human Re-
sources, 712 F.2d 650 (D.C.Cir.1983) (affirm-
ing fial injunction prohibiting enforcement

of invalidated regulations); Dimension Fin.
Cor. v. Board of Governors of the Fed.

Reserve Sys., 744 F.2d 1402 (10th Cir.1984)
(enjoining Board from enforcing or imple-
menting invalidated regulations), affd, 474
U.S. 361, 106 S.Ct. 681, 88 L.Ed.2d 691

(1986); Servce Employees Intl Union v.
General Servs. Admin., 830 F .Supp. 5
(D.D.C.1993) (invalidating GSA regulation

i. Defendants argue that plaintiffs' proposed in-
junction usurps the OGE's authority by choosing
the senior executive service level as a cut-off
point. The Sanjour court. however. explicitly
stated that it expressed "no view on whether the
challenged regulations may be applied to senior
executive employees." San/our, 56 F.3d at 93.
It appears clear to this Court that the Court of
Appeals was referring to employees in the senior
executive service. due to the reference to NTEU,

17

and enjoining further enforcement of the
rule).

(2) Moreover, courts may issue InJunc-
tions that benefit non-parties where they are
necessar to give the prevailng parties the
relief to which they are entitled. See Brown
v. Trustees of Boston Univ., 891 F.2d 337
(1st Cir.1989), cert. denied, 496 U.S. 937, 110
S.Ct. 3217, 110 L.Ed.2d 664 (1990); Bresgal
v. Brock. 843 F.2d 1163, 1170-71 (9th Cir.
1987); Professional Ass'n of College Edu-

cators v. El Paso County Community Col-
lege Dist., 730 F.2d 258, 274 (5th Cir.), cert.
denied, 469 U.S. 881, 105 S.Ct. 248, 83

L.Ed.2d 186 (1984); Evans v. Harnett Coun-
ty Bd. of Educ., 684 F.2d 304, 306 (4th Cir.
1982). Here, plaintiff NC WARN has an
interest in inviting government employees
(besides plaintiffs) to meetings and confer-
ences. Anything other than a government-

wide injunction would "(d)eprive NC WARN
and the general populace of government em-
ployees' novel and valuable perspective."
Sanjour, 56 F.3d at 94.

(3) The government further contends

that plaintiffs' proposed order improperly in-
volves this Court in formulating standards of
ethical conduct by usurping the Office of
Government Ethics' ("OGE's") authority to
promulgate regulatory amendments in re-
sponse to the San jour decision. The Court

disagrees. Plaintiffs' proposed government-
wide injunction leaves the OGE free to pro-
mulgate new regulations which it believes are
the most appropriate response to San jour; it
does not involve the Court in such decisions.
The OGE simply is prohibited from enforcing
the current regulations against employees

below the senior executive servce level of
employment. 

1

Finally, defendants argue that plaintiffs'
proposed order is overbroad because it en-
joins the enforcement of more regulations

in which the Supreme Court limited relief to "all
Executive Branch employees below Grade GS-
16." NTEU. 513 U.S. at 477-478. i IS S.Ct. 1003.
Therefore, in order 10 narrowly tailor the remedy
to the harm shown, the injunction is limited to
all federal employees below the senior executive
service level of employment. See National Trea-
sury Employees U"io" v. Yeuiier, 918 F.2d 968.
977 (D.C.Cir.1990).
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than necessary to carr out the San jour
court's mandate. Defendants argue that the
Court should not enjoin the enforcement of

the GSA regulation found at 41 C.F.R
§ 304-1.3(a) (hereinafter "GSA Regulation")
or any provisions of 5 C.F.R § 2635.807(a)

other than subsection (a)(2)(i)(E)(2).2

(4) The Court of Appeals clearly consid-
ered the constitutionality of the entire regu-
latory scheme in Sanjour, including
§§ 2636.202(b), 2635.807(a), and the GSA
Regulation. San jour, 56 F.3d at 90. The

key to that court's decision appears to have

been that the regulatory scheme-allowig
reimbursements for official, sanctioned
speeches but not for unofficial ones-posed a
"real and substantial threat of . . . censorship
risks" and "discrimination on the basis of the
viewpoint expressed by the employee" with-
out adequate justifcation. Id. 56 F.3d at 97

(citation omitted). It is the duty of this
Court to craf an appropriate remedy elimi-

nating this burden on plaintifs' Firt
Amendment rights, yet which is "no more
burdensome to ... defendants than neces-

sary to provide complete relief." Madsen v.
Womn's Health Ctr., Inc., 512 U.S. 753, 765,
114 S.Ct. 2516, 129 L.Ed.2d 593 (1994) (inter-
nal quotation omitted).

An injunction agaist the enforcement of 5

C.F.R. § 2635.807(a) in its entirety is neces-
sar to provide plaintifs with complete relief.
The San jour cour never broke § 2635.807(a)

into subsections; it evaluated the statute as a
whole. Sanjour. 56 F.3d at 90. Defendants

argue that when the Court of Appeals ob-

served that the "challenged regulations clear-
ly prevent Sanjour . . . from addressing cur-
rent government policies," id. 56 F .3d at 91
(emphasis added), it intended to single out

2. Defendants also argue that § 2636.202(b) need

not be enjoined because it was superseded by 5
C.F.R. § 2635.807(a). The D.C. Circuit, howev-
er. indicated that § 2636.202(b) remains in ef-

fect. thus the Court will enjoin its enforcement.
See Sanjour. 56 F.3d at 90.

3. Defendants point out that some speech which

falls under § 2635.807(a) may not involve speech
of "public concern" and. therefore. the regula-
tion as applied to that speech may be constitu-
tionally permissible. However "(wJhen a court
finds that an agency regulation is invalid in sub-
stantial part. and that the invalid portion cannot
be severed from the rest of the rule. its typical

and limit its analysis to
§ 2635.807(a)(2)(i)(E)(2), which prohibits
compensation, other than from the govern-

ment, for teaching, speaking, or wrting con-
cerning "(a)ny ongoing or announced policy,
program, or operation of the agency." 5

C.F.R § 2635.807(a)(2)(i)(E)(2) (emphasis
added). The fact that the word "policy" ap-
pears in § 2635.807(a)(2)(i)(E)(2) and not in

the remainig subsections does not mean

that it is the only subsection which must be
enjoined. For exaple, if § 2635(a)(2)(i)(C)

is not enjoined, plaintifs Sanjour and Kauf-
man may be prohibited from receiving reim-
bursement for travel expenses from coali-
tions such as NC WARN because NC
WARN, an envionmental coalition of over 50
North Carolina environmental and communi-
ty organiztions, may be charcterized as an
entity with "interests that may be afected
substantially by performance or nonperfor-
mance of the employee's offcial duties." 5
C.F.R. § 2635(a)(2)(i)(C). This Court, there-
fore, will enjoin the enforcement of 5 C.F.R.
§ 2635(a) in its entirety.3

(5,6) The Court does, however, agree

with defendanL'l that the GSA Regulation
need not be enjoined in order to fully vindi-
cate plaintifs' interests.4 Though plaintifs
rightly point out that the San jour court held

the entire regulatory scheme
(§§ 2636.202(b), 2635.807(a), the GSA Regu-
lation, and EPA Ethics Advisory 91-1) inval-
id, that holding does not mean the entie
regulatory scheme must be enjoined. See
San jour, 56 F.3d at 90. The scheme is pro-

blematic because it inhibits free speech and
promotes viewpoint discrimination by allow-
ing travel reimbursements for "offcial" but

response is to vacate the rule." Hannon, 878
F.2d at 494 (footnote omitted).

4. The GSA Regulation provides. in relevant part:

Acceptance of payment for employee. As pro-

vided in this part. an agency may accept pay-
ment from a non-Federal source (or authorize
an employee to receive such payment on its
behalf) with respect to attendance of the em-
plovee at a meeting or similar function which
thc employee has been authorized to attend in
an offcial capacity on bchalf of the employing
agency.

4 i C.F.R. § 304-1.(a).
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