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The United States, by and through the undersigned attorneys, respectfully submits this

Sentencing Memorandum.  For the reasons stated below, the Court should impose a sentence of

imprisonment of six months and a fine of $20,000.

I. Introduction and Relevant Background

Distilled to its most basic facts, this case is about Defendant Dimitrios Dimitrakis’s

decision to falsify the records he was required by law to maintain concerning the disposal of oil-

containing wastes from the ship to avoid detection of his dumping of oil-containing wastes from

a ship, directly into the ocean, in contravention of a long-established international agreement. 

Then, to further hide his conduct from the authorities, he lied and also told his subordinates to lie

to the United States Coast Guard about how oil-containing wastes from the ship had been

disposed.

On February 16, 2010, the M/V New Fortune (“New Fortune”), a container ship engaged

in the world-wide transport of cargo, arrived at port in Oakland, California, on a trip from South

Korea.  The New Fortune was flagged in the Marshall Islands and was subject to the provisions

of the International Convention for the Prevention of Pollution from Ships as modified by the

Protocol of 1978 (the “MARPOL Protocol” or “MARPOL”).  The MARPOL Protocol

established an international regime for, among other things, the treatment and disposal of oily

mixtures generated in the machinery spaces of vessels.   It prohibits the overboard discharge of1

machinery space waste into the ocean unless the waste contains fifteen parts per million of oil or

less.  In addition, it requires that the ship must have in operation an Oil Water Separator, an Oil

Content Meter, and a solenoid three-way valve to prevent the discharge of mixtures containing

more than the legally permitted concentration of oil.  It further requires that covered ships

 These oily mixtures will generally be referred to in this memorandum as oil-1

contaminated bilge waste and sludge.  The fluid generally found in a ship’s bilge holding tank,

also known as bilge waste, is a mixture of water, lubricating oils, heavy fuel oil residues, and,

potentially, other chemicals and is created when oil leaked and dripped from the engine’s

lubrication and fuel systems mixes with water in the space at the very bottom of the ship, known

as the bilges.  The sludge tanks and/or waste oil tanks contain heavy fuel oil residues and

sediments, including heavy metals, derived from the fuel purification process and other processes

on the ship.
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maintain an Oil Record Book that records all transfers and disposals of machinery space waste. 

MARPOL Annex I, Regulation 20 and Appendix III.  As a signatory to the MARPOL Protocol,

the United States has implemented the treaty through the Act to Prevent Pollution from Ships

(“APPS”).  33 U.S.C. § 1901, et seq.  APPS incorporates the requirements of the MARPOL

Protocol, including the requirement that foreign ships like the New Fortune, maintain an Oil

Record Book, while in United States waters.

Defendant Dimitrios Dimitrakis (“Defendant” or “Dimitrakis”) was the Chief Engineer of

the New Fortune from March 1, 2009, to February 16, 2009.  As the Chief Engineer, Defendant

was the person in charge of the ship’s Engine Department, consisting of approximately nine crew

members.  The Chief Engineer position included responsibility for operating and overseeing the

operation of the ship’s Oil Water Separator and incinerator and for making entries in the ship’s

Oil Record Book. 

As of February 16, 2010, the New Fortune had not visited a United States port in over a

year and, consequently, was boarded by an inspection team for the United States Coast Guard

(“Coast Guard”) for an annual examination when it arrived in Oakland.  After two crew members

notified the inspectors of possible MARPOL Protocol and APPS violations, the Coast Guard

inspection team began individual interviews of crew members to assess the validity of the

allegations and, eventually, a criminal investigation was opened.  According to crew members,

the ship’s Oil Water Separator and incinerator did not work and were never used to process or

discharge bilge waste or to burn sludge, respectively.  See Attachment B, Report of Crew

Member Interviews at 1, 3-4; Attachment C, Report of Crew Member Interviews at 2;

Attachment F, Report of Interview for Rodrigo Doniego at ¶ k.  Instead, a hose was connected

from an interior pipe leading to both the ship’s bilge pump and the ship’s sludge pump to a skin

valve on the ship normally used to discharge steam and hot water from the ship’s boiler system.  

See Attachment A, Report prepared by Ian Rubio.  This skin valve was known as the “boiler

blow down valve.”  Samples were taken from both the interior and exterior side of the boiler

blow down valve.  Analysis of the samples showed that oil was present when, under normal
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operations, no oil would be expected.  See Attachment K, USCG Marine Safety Laboratory

Report.  The ship’s Oil Record Book falsely indicated that the Oil Water Separator and

incinerator had been operated regularly and did not indicate that any oil-containing wastes had

been disposed of into the ocean in any other manner.

In addition, five crew members reported having conversations with the Defendant in

which he instructed them not to tell the Coast Guard about the discharges through the hose and

gave instructions on what lies to tell the Coast Guard about the disposal of machinery space

waste if asked.  See Attachment B at 1, 4; Attachment C at 2, 4; Attachment E at ¶ o; Attachment

F at ¶ r; Attachment G at ¶ m; Attachment H at ¶ p.  The information they were instructed to give

was consistent with the false entries in the Oil Record Book and with the verbal false statements

that the Defendant and the Second Engineer  made to the Coast Guard.  See Attachment B at 2-3.2

On July 30, 2010, Defendant Dimitrakis pleaded guilty to a one-count criminal

Information charging him with violating APPS, 33 U.S.C. § 1908(a) and 33 C.F.R. § 151.25, by

failing to maintain an accurate Oil Record Book for the New Fortune.  In his plea agreement with

the government, Defendant admitted that he knowingly and regularly made false entries in the

New Fortune’s Oil Record Book and presented the false and inaccurate Oil Record Book to the

Coast Guard in Oakland, California.  Plea Agreement at 3.  He further admitted that, on multiple

occasions while on the high seas, he ordered subordinate crew members to use a flexible hose

and connectors – also referred to as the “magic hose” – to discharge sludge and bilge waste

directly into the ocean.   Plea Agreement at 3-4.  To conceal the fact of these discharges,

Defendant ordered the discharges to be made at night, ordered crew members to disconnect and

clean the hose before arriving in port, and instructed three other members of the New Fortune

Engine Department crew sign the bottom of each page of the Oil Record Book, including those

that contained false entries and omitted information.  Plea Agreement at 4.  Both the incinerator

 The Second Engineer has also pleaded guilty to aiding and abetting a violation of APPS2

in association with this case.
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and the Oil Water Separator were found to have operational problems.   See Attachment I at 2-3;3

Attachment J, Photographs taken during disassembling of stop check valve associated with OWS

polishing filter; Attachment L at 8, 9, 14, 15; Attachment M; Attachment N.

In the plea agreement, the parties agreed that United States Sentencing Guideline Section

2Q1.3 provides the correct base offense level for the APPS offense.  The parties also agreed that

a two-level enhancement should apply for the Defendant’s role in the offense,  U.S.S.G. § 3B1.1,

and that the Defendant is entitled to the two-level reduction for acceptance of responsibility,

U.S.S.G. § 3E.1.1.  As stated in the plea agreement, “[t]he parties disagree on the application of

the enhancement specified at Section 2Q1.3(b)(1)(B) of the United States Sentencing Guidelines

and reserve the right to present argument regarding that enhancement at sentencing.”

II. Argument

As explained below, U.S.S.G. § 2Q1.3(b)(1)(B) is properly applied to Defendant

Dimitrakis’s conduct in this case.  With the application of that four-level enhancement and

applying the agreed upon enhancements and reductions, Plea Agreement at 5, Defendant’s

offense level is ten.  Defendant’s criminal history category is I.  The applicable guideline range is

six to twelve months of imprisonment and is in Zone B of the Guidelines sentencing table.   The4

 Additionally, the ship was found to have a “homemade incinerator” which was3

essentially a 55-gallon drum that was used to burn engine room garbage.  This type of garbage is

typically burned in the ship’s incinerator, so the presence of the homemade incinerator is further

evidence that the New Fortune’s incinerator was not operable.  The China Classification Society

officials who visited the ship ordered the homemade incinerator destroyed.  See Attachment I at

3; Attachment L at 14.

 Pursuant to U.S.S.G. § 5C1.1(c), for an offense level in Zone B:4

the minimum term may be satisfied by –

(1) a sentence of imprisonment; or

(2) a sentence of imprisonment that includes a term of supervised release with

a condition that substitutes community confinement or home detention

according to the schedule in subsection (e), provided that at least one

month is satisfied by imprisonment; or

(3) a sentence of probation that includes a condition or combination of

conditions that substitute intermittent confinement, community

confinement, or home detention for imprisonment according to the
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applicable fine range, pursuant to U.S.S.G. § 5E1.2, is $2,000 to $20,000.  For the reasons stated

below, the government asks that Defendant Dimitrakis be sentenced to 6 months of

imprisonment and a fine of $20,000.

A. The Enhancement for an Offense Otherwise Involving a Discharge under U.S.S.G.
§ 2Q1.3(b)(1)(B) is applicable and appropriate.

United States Sentencing Guidelines Section 2Q1.3(b)(1)(B) prescribes a 4-level

enhancement to the base offense level if an offense “otherwise involved a discharge, release, or

emission of a pollutant.”  Defendant erroneously argues that this enhancement should not apply

because the discharges that form the basis of the falsity of the New Fortune’s Oil Record Book

occurred outside United States waters.  Defendant’s argument is contrary to the construction and

purpose of the Sentencing Guidelines.  Defendant’s reliance on  on United States v. Abrogar, 459

F.3d 430 (3d Cir. 2006), is misplaced as that case addressed the 6-level enhancement under

U.S.S.G. § 2Q1.3(b)(1)(A) and is not controlling in the Ninth Circuit .5

1. The Overboard Discharges of Oil-Contaminated Bilge Waste and Sludge
are Part of the Offense of Conviction

In this case, the Defendant’s offense of conviction is the failure to maintain an accurate

Oil Record Book, in violation of 33 U.S.C. §1908(a) and 33 C.F.R. § 151.25.  In particular, and

as stated in the plea agreement, the Defendant failed to accurately record the transfer and

overboard disposal of bilge water, oil residue, sludge, oil, and oily mixtures in the vessel’s Oil

Record Book.  See Plea Agreement at 3. It is part of the elements of the APPS violation that the

defendant was a person responsible for operations required to be recorded in the Oil Record

schedule in subsection (e).

The government respectfully suggests that home detention and intermittent confinement are not

practicable in this case as Defendant Dimitrakis’s home is in Greece.

Given that the Defendant has admitted to ordering the “discharge” of sludge and bilge5

water, also referred to as “pollutants” in the plea agreement, “into the ocean,” this memorandum

assumes that there is no disagreement between the parties as to whether “pollutants” were

“discharged.”  Instead, this memorandum focuses on the dispute between the parties as to

whether the discharges of pollutants in this case should be considered for the application of the

enhancement specified at U.S.S.G. § 2Q1.3(b)(1)(B).
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Book, which includes disposals of oil contaminated bilge waste and sludge.  It is further part of

the elements that the Defendant knowingly failed to accurately record one or more such

operations in the ship’s Oil Record Book.  See Plea Agreement at 2; 33 C.F.R. §§ 151.25(d), (g),

and (h).    Defendant admits that he ordered New Fortune crew members to bypass the vessel’s6

oil pollution prevention equipment using a “magic hose” to discharge sludge and oil-

contaminated bilge waste into the ocean and that the omission of entries related to these

discharges were among his acts that made the ship’s Oil Record Book false.  Thus, in this case

under APPS, while the crime may not be completed until a foreign flagged ship enters United

States waters or ports with the false Oil Record Book, the discharges prove one of the elements

of the offense – the failure to accurately record the discharge – and are an integral part of the

offense of conviction.  

Although the Defendant did not personally connect the hose or activate the necessary

pumps, he directed others to do so and therefore, the discharges are properly considered in

determining the Defendant’s appropriate offense level and enhancements.  See U.S.S.G. §

1B1.3(a)(1)(A) (instructing that specific offense characteristics be determined, among other

 Similarly, the jury in United States v. Ionia Management S.A., Criminal No. 3:07-CR-6

134 (D. Conn. September 6, 2007), was instructed on the elements of an APPS violation as

follows:

To prove the defendant’s guilt on any APPS count, the Government must prove

beyond a reasonable doubt:

First, that the M/T Kriton was an oil tanker ship of 150 gross tons

or more that was registered in a country other than the United

States;

Second, that Ionia, through its agents, was in charge of operating

the oil pollution prevention and discharge equipment for the M/T

Kriton, including the Oily Water Separator and Oil Content

Monitor;

Third, that for the M/T Kriton, Ionia, through its agents, knowingly,

meaning intentionally or voluntarily, failed to fully and accurately

maintain an Oil Record Book in which the required disposal and discharge

operations were recorded; and

Fourth, that the failure to maintain the Oil Record Book occurred

while the M/T Kriton was in the navigable waters of, or a port or

terminal of, the United States.
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things, on all acts and omissions commanded by the defendant during the commission of the

offense of conviction).

One recent district court to consider this issue was the District of Massachusetts in United

States v. Oria, 08-CR-1027 (May 6, 2009), which applied the four-level enhancement under

U.S.S.G. § 2Q1.2(b)(1)(B) in sentencing a Chief Engineer who pleaded guilty to violating APPS

by maintaining a false Oil Record Book.  Near the end of a three-day sentencing hearing, the

district court concluded that:

to talk about a reporting offense involving an actual discharge and,
then, treating the actual discharge as if it were not involved is the
equivalent of the old Zen Cohen(sic) of appreciating the sound of one
hand clapping.  They are inextricably intertwined.  The discharge is
directly involved.  There is no other way of looking at it, and, to the
degree than an argument is made that this would be replicative because
Section Five [2Q1.3(b)(5)] would lead to the same result, the
concealment of a substantive environmental offense, I reject it.  

Attachment R, Oria Tr. at 81 - 82.  

2. The Discharges are Properly Considered by the Court for Sentencing
Purposes Even When They Occurred Outside of United States Waters

The United States Sentencing Guidelines point out that conduct considered for sentencing

purposes may be broader than what is considered for finding criminal liability.  Application Note

1 to U.S.S.G. § 1B1.3 states:

The principles and limits of sentencing accountability under this
guideline are not always the same as the principles and limits of
criminal liability. Under subsections (a)(1) and (a)(2), the focus is
on the specific acts and omissions for which the defendant is to be
held accountable in determining the applicable guideline range,
rather than on whether the defendant is criminally liable for an
offense as a principal, accomplice, or conspirator.

It is not the position of the government here that the Defendant could or should be held

“criminally liable” for the discharges of bilge water and sludge that occurred on the high seas.  It

is the position of the United States and the intent of the Sentencing Guidelines that the discharges

be considered in determining the appropriate sentence for the Defendant.

In a different context, but addressing a guidelines provision using the phrase “if the

offense involved...,” courts, including the Ninth Circuit, have considered extraterritorial conduct
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in applying Sentencing Guidelines provisions.  In United States v. Dawn, 129 F.3d 878 (7  Cir.th

1997), the issue of extraterritorial conduct was considered in the context of a cross-reference to a

significantly more stringent Guidelines provision.  In that case, the defendant pled guilty to

charges for receipt and possession of child pornography.  He had produced the pornographic

material while in Honduras, not in the United States, then brought the material with him to the

United States.  Id. at 879.  Guidelines sections 2G2.2 and 2G2.4, which applied to the charges to

which the defendant plead guilty, both cross-referenced U.S.S.G. § 2G2.1 using the language:

If the offense involved causing transporting, permitting, or offering
or seeking by notice or advertisement, a minor to engage in
sexually explicit conduct for the purpose of producing a visual
depiction of such conduct...apply §2G2.1.

Id. at 881 (emphasis added).  On appeal, the defendant argued “that the guidelines should not be

applied to foreign conduct unless Congress or the Sentencing Commission has been explicit

about doing so.”  Id.  

The Seventh Circuit rejected defendant’s position, stating that “unless some independent

principle bars the consideration of foreign acts, the cross-reference was not only permissible, but

required.”  Id. at 882.  The Seventh Circuit, citing Supreme Court precedent, noted that the case

law is clear that 

sentencing judges may look to the conduct surrounding the offense
of conviction in fashioning an appropriate sentence, regardless of
whether the defendant was ever charged with or convicted of that
conduct, and regardless of whether he could be....  Indeed, the very
purpose of looking to circumstances beyond the offense of
conviction is to decide what degree of punishment to impose
within the typically broad range authorized by the criminal statute,
by determining what a particular defendant actually did.

Id. at 884.  It further explained that in Dawn’s case, whether his creation of the pornography was

itself a crime either under the laws of Honduras or the United States was irrelevant because the

purpose of considering it was to “shed[] light on the gravity of his conduct as a receiver and

possessor” of child pornography.   Id. at 884-885.  It further found that “Dawn’s exploitation of

minors in Honduras created the very pornography that he received and possessed here in the

United States.  In a literal sense, then, Dawn’s domestic offenses were the direct result of his
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relevant conduct abroad; pragmatically speaking, they are inextricable from one another.”  Id. at

885.  Similarly, in this case, Defendant Dimitrakis’s false Oil Record Book was the direct result

of his decision to order the use of the flexible hose to discharge sludge and oil-contaminated

bilge waste and the falsity of the Oil Record Book is “inextricable” from the discharges.

The Ninth Circuit Court of Appeals, considering the same cross-reference as the Dawn

court and citing that case, held that “[a] district court may base a § 2G2.2(c)(1) cross-reference

on the basis of conduct over which the federal government would lack jurisdiction to prosecute.” 

United States v. Speelman, 431 F.3d 1226, 1232 (9  Cir. 2005).  See also, United States v.th

Newbert, 952 F.2d 281, 284 (9  Cir. 1991)(regarding relevant conduct that may have violatedth

state, rather than federal, law and stating, “We now consider, for the first time, whether non-

federal relevant conduct can fall within the jurisdiction of § 1B1.3(a)(2) of the federal guidelines. 

We hold that it can.”); United States v. Wilkinson, 169 F.3d 1236, 1238-1239 (10  Cir. 1999)th

(stating “It would be absurd to suggest that there is a long-standing principle that judges cannot

consider in calculating a sentence relevant conduct committed outside of the United States.  In

fact, 18 U.S.C. § 3661 clearly states otherwise, requiring that, “No limitation shall be placed on

the information concerning the background, character, and conduct of a person convicted of an

offense which a court of the United States may receive and consider for the purpose of imposing

an appropriate sentence.”).

Where the United States Sentencing Commission wished to exclude extraterritorial

conduct from consideration under the Guidelines it has done so.  In United States v. Ford, 989

F.2d 347 (9  Cir. 1993), the Ninth Circuit considered the applicability of a specific offenseth

characteristic found at former U.S.S.G. § 2T1.3(b)(1),  under the Guidelines provision pertaining7

to tax offenses.  The district court had imposed a two-level increase on Ford’s offense level for

 This guideline section has since been consolidated with U.S.S.G. § 2T1.1.  U.S.S.G.7

Appendix C, amendment 491.  The specific offense characteristics under that section previously

read: “If the defendant failed to report or to correctly identify the source of income exceeding

$10,000 in any year from criminal activity, increase by 2 levels.  If the resulting offense level is

less than level 12, increase to level 12.”
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failing to report income exceeding $10,000 per year from criminal activity.  Id. at 349-350.  The

criminal activity that was the source of Ford’s income was a fraudulent scheme in Canada. 

However, Application Note 1 to U.S.S.G. § 2T1.3 at the time of the sentencing specifically

limited “criminal activity” to “any conduct constituting a criminal offense under federal, state, or

local law.”  Id. 350.  Because of this specific language in the application note, the Ninth Circuit

held that Ford’s fraudulent conduct in Canada could not serve as the basis for an enhancement

under U.S.S.G. § 2T1.3(b)(1).  Id. at 351.  No such limiting language appears in the text or

application notes of U.S.S.G. §2Q1.3.  Consequently, the appropriate interpretation is that the

Sentencing Commission did not mean to exclude extraterritorial conduct from consideration

under §2Q1.3.

3. This case is distinguishable from United States v. Abrogar, which is
logically jumbled and not binding in this Circuit

In United States v. Abrogar, 459 F.3d 430 (3d Cir. 2006), the Third Circuit considered the

application of the six-level enhancement under U.S.S.G. § 2Q1.3(b)(1)(A) – as opposed to the

four-level enhancement under U.S.S.G. § 2Q1.3(b)(1)(B) – in the context of a failure to maintain

an accurate Oil Record Book.  The language of the enhancement under §2Q1.3(b)(1)(A) reads:

If the offense resulted in an ongoing, continuous, or repetitive
discharge, release, or emission of a pollutant into the environment,
increase by 6 levels...

The Court concluded that it was improper to apply the six-level enhancement on the facts

of that case because the defendant’s offense “did not ‘result[] in’ the repeated discharges of oily

waste upon which the sentencing enhancement was based.”  Id. at 431.  The Third Circuit noted

in a footnote at the beginning of its opinion that it was not reaching the defendant’s argument that

“foreign conduct may not be considered in sentencing under the Guidelines.”  Id. at 431 n. 1.  

In this case, unlike Abrogar, the government seeks the application of the four-level

enhancement under U.S.S.G. § 2Q1.3(b)(1)(B).  This provision does not include the “resulted in”

phrase found in the language of the six-level enhancement that was the stated reason for the
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 decision in Abrogar.  Thus, the Third Circuit’s decision in Abrogar is inapposite.8

To the extent that Defendant argues that the reasoning of the Abrogar case should be

applied in this case, the reasoning of Abrogar is seriously flawed.  In its opinion, Third Circuit

did not attempt to review or analyze in any meaningful way the elements of the crime or the facts

of the case in reaching its determination of what constituted the “offense of conviction” for

purposes of interpreting and applying the sentencing guidelines.  Instead, relying solely on its one

sentence description of the offense as “failure to maintain an accurate oil record book within U.S.

waters,” the panel decided that the discharges on which the Oil Record Book’s falsity was based

were not part of the offense conduct or “relevant conduct” under U.S.S.G. § 1B1.3, at least in

part, because the discharges occurred outside of United States waters.   Id. at 435-436.  The Third9

Circuit’s analysis of the offense of conviction and relevant conduct improperly conflates

sentencing relevance with jurisdiction over criminal liability and was wrong for the reasons set

forth above.

The strained logic used by the Third Circuit singles out environmental offenses for

different textual interpretation than other offenses with similar guidelines language without

justification.  For example, in each of the child pornography cases cited above, the manufacture

or production of the pornographic material occurred outside the United States and prior to the

offense of conviction – possession or receipt of the material within the United States.  Yet, in

each of those cases, the appellate courts held that the possession or receipt of the pornographic

material was an offense that “involved causing, transporting, permitting, or offering or seeking

by notice or advertisement, a minor to engage in sexually explicit conduct for the purpose of

producing a visual depiction of such conduct” and merited cross-referencing a harsher Guidelines

 Here, as in Abrogar all of the discharges that occurred happened before Defendant8

Dimitrakis presented the false Oil Record Book to the Coast Guard in the port of Oakland. 

Consequently, the government is not seeking the six-level enhancement because the presentation

of the false Oil Record Book in this case did not enable the Defendant to make additional,

subsequent discharges.

In doing so, the Third Circuit appears to be reaching the very issue it explicitly states,9

earlier in the opinion, that it was not addressing.

SENTENCING MEMORANDUM   11

Case 4:10-cr-00552-DLJ   Document 30   Filed 08/27/10   Page 14 of 22



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

 
provision.  In fact, the Third Circuit itself has been inconsistent.  In an unpublished case in 2008,

it favorably cited the Dawn case in a decision upholding the application of the cross-reference

from U.S.S.G. § 2G2.2 to U.S.S.G. § 2G2.1.  In United States v. Castro-Valenzuela, 304

Fed.Appx. 986, 992 (3d. Cir. 2008)(unpublished), the Third Circuit explained:

While it is correct that Castro-Valenzuela was convicted for a
crime that did not implicate extraterritoriality, the foreign conduct
was used only to shed light on the gravity of his conduct as a
transporter to make his sentence more individualized within the
range.  As previously noted, the District Court could consider
actions over which it did not have jurisdiction in sentencing; even
the inclusion of extraterritorial actions was permissible...

Abrogar is in no way binding in this case or on this Court, as it is a decision from another

Circuit.  See, e.g., Hart v. Massanari, 266 F.3d 155, 1170 (9  Cir. 2001).  Given theth

unpersuasiveness of the Third Circuit’s opinion and its conflict with analogous case law in the

Ninth Circuit, this Court should decline to follow the Third Circuit’s strained reasoning.  

B. A Term of Imprisonment and a Fine Appropriately Reflect the Nature,
Circumstances, and Seriousness of the Offense and Serve the Need for General
Deterrence in this Case.

While the sentencing range in this case is informed by the calculation under U.S.S.G. §

2Q1.3, the Court must also consider the sentencing factors at 18 U.S.C. § 3553 to determine an

appropriate sentence within the Guidelines range.  Section 3553, in relevant part, names the

following factors to be considered in imposing an sentence:

1) the nature and circumstances of the offense and the history and
characteristics of the defendant;

2) the need for the sentence imposed–

A) to reflect the seriousness of the offense, to promote respect for the
law, and to provide just punishment for the offense;

B) to afford adequate deterrence to criminal conduct; ...

6) the need to avoid unwarranted sentence disparities among defendants with
similar records who have been found guilty of similar conduct.

1. The conduct in this case was deliberate and the Defendant took measures
to conceal his wrongdoing.

As summarized above, Defendant Dimitrakis has admitted to regularly making false

entries in the Oil Record Book for the New Fortune that concealed the fact that he had ordered
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illegal discharges of oil-contaminated pollutants into the ocean and to omitting information

concerning the illegal discharges from the Oil Record Book.  This was not a matter of a single

occasion or a single statement made in the context of an isolated and unusual circumstance, but

part and parcel of Defendant’s routine course of business.  

Defendant has further admitted that he knew, as a seasoned and experienced Chief

Engineer, that discharges, like those that occurred on the New Fortune, are prohibited under the

MARPOL Protocol and that authorities who are charged with helping to enforce MARPOL in the

New Fortune’s ports of call, including Oakland, California, routinely review ships’ Oil Record

Books to determine the ship’s compliance with MARPOL.  In the United States, if a ship is

found to be making improper discharges or if it is found to have a missing or inaccurate Oil

Record Book, pursuant to APPS, a ship can be detained and other consequences could follow. 

So, to corroborate his false statements, Defendant Dimitrakis had three other crew members sign

the bottom of the Oil Record Book pages, essentially vouching for his false information.  He

further ordered crew members to disconnect and clean the flexible hose used to make illegal

discharges of bilge water and sludge in order to further prevent detection.  See Plea Agreement at

3-4.

What is not contained in the statement of facts in the plea agreement, but is found in the

other evidence gathered in this case, is that Defendant Dimitrakis also sought to avoid the

detection of his false entries in and omissions from the Oil Record Book by having other crew

members lie in order to vouch for the false contents of the Oil Record Book.  The Third

Engineer, Fourth Engineer, and two of the ship’s Oilers reported that the Chief Engineer gave

them instructions to lie to the Coast Guard during the inspection of the New Fortune in Oakland. 

In summary, they were instructed not to tell the Coast Guard about the discharges through the

flexible hose and, instead, to tell the Coast Guard that the incinerator ran for long periods every

day and that the ship’s Oil Water Separator worked.  See Attachment B at 1, 4; Attachment C at

2, 4; Attachment E at ¶ o; Attachment F at ¶ r; Attachment G at ¶ m; Attachment H at ¶ p.  This 

//
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information was false and matched the information that was contained in the ship’s Oil Record

Book.

Defendant, himself, also lied in his verbal statements to the Coast Guard.  He told Coast

Guard inspectors that sludge was burned in the New Fortune’s incinerator everyday for

approximately fourteen hours.  See Attachment B at 4.  He further told the Coast Guard that the

OWS was run every seven to ten days for thirty minutes during the day time.  See id.  These false

statements were reflective of what he had falsely written in the Oil Record Book.

In addition to his lies about the use of the incinerator and OWS, Defendant Dimitrakis

falsely told Coast Guard inspectors that he was the only person who conducted soundings aboard

the New Fortune, sometimes with the Second Engineer’s assistance.  In fact, one of the ship’s

oilers was actually the person who took soundings every day for all but two of the tanks in the

Engine Room – the diesel oil tank and the fuel oil tank.  See Attachment G at ¶ j; Attachment H10

at ¶ o; Attachment E at ¶ m.  Soundings are often used by inspectors to compare to information

about tank levels that is recorded in the ship’s Oil Record Book.  Thus, by misrepresenting who

was responsible for taking soundings, the Defendant could have prevented the Coast Guard from

discovering records kept by others, in addition to those he told the Coast Guard he threw away on

a daily basis.  In fact, the Coast Guard did surreptitiously find a subset of sounding records

during their inspection.

Defendant’s conduct in this matter clearly goes above and beyond simply the writing of

false information in the Oil Record Book.  He made engaging in illegal behavior part of the

everyday operation of the New Fortune and, knowing that the discharges, false entries, and

omissions were wrong and could cause problems for himself and the ship, took additional actions

to corroborate and conceal the false statements and omissions he made in the Oil Record Book. 

The nature and circumstances of the offense in this case merit a sentence including a period of

incarceration and a significant fine.  See 18 U.S.C. § 3553(a)(1).

Crew members further reported that the Chief Engineer was “stealing” oil from these10

tanks using special tubes inserted inside the existing sounding tubes to create false soundings. 

See Attachment A at 5-6.
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2. The Defendant’s conduct has potentially serious consequences for the

safety of United States ports, the integrity of the regulatory regime, and the
environment

Accurate and full records, such as the Oil Record Book, are an important part of the Coast

Guard’s effort to secure and protect U.S. ports.  See Attachment S, Declaration of Captain of the

Port. Accurate records are part of an overall port state control and inspection regime

implemented by the Coast Guard.  A false Oil Record Book, such as the one created and

maintained by Defendant Dimitrakis can jeopardize the safety of U.S. waters and ports because

the Coast Guard is deprived of valuable information from which it can make determinations

about the need to restrict a vessel’s movement or other actions to safeguard a port.  Furthermore,

allowing Chief Engineers and their ships to use false records undermines the entire regulatory

scheme.  Id.  At least one study suggests that the companies who operate ships in which the crew

does not comply with Oil Record Book and MARPOL requirements gain competitive advantages

over law-abiding companies tied to time and money savings on maintenance, waste-management,

and repairs.   See Attachment P, Organization for Economic Cooperation and Development

(“OECD”), “Cost Savings Stemming from Non-Compliance with International Environmental

Regulations in the Maritime Sector” at 46, DSTI/DOT/MTC(2002)8/Final at 46 (“OECD

Report”).11

In fact, in this case, the Coast Guard, along with an inspector from the Marshall Islands,

observed that the New Fortune’s Oil Water Separator was not fully operable when the ship came

to Oakland.  Ultimately, the unit was completely overhauled.  Also, shortly after the arrival of the

ship at Oakland, Defendant Dimitrakis was unable to get the ship’s incinerator to work for the

purpose of testing by the Coast Guard, Classification Society, and Flag State inspectors.  See

Attachment I at 2; Attachment L at 14, 16.  Repair records following that report show that the

draught fan for the incinerator was “burned out” and that the piping from the waste oil tank

(which holds sludge and waste oil destined for incineration) to the incinerator was so clogged

that it had to be replaced.  See Attachment M; Attachment N.  The China Classification Society

  Also available at 11 www.oecd.org/dataoecd/4/26/2496757.pdf.  
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reports indicate that the ship was also lacking records of proper maintenance of the Oil Water

Separator and incinerator.  See Attachment L at 8-9.  If crew members had not come forward to

report the Defendant Dimitrakis’ conduct, the ship might have continued on from Oakland

without having the needed repairs and maintenance performed.

The fluid generally found in a ship’s bilge holding tank is a mixture of water, lubricating

oils, heavy fuel oil residues, and, potentially, other chemicals.  The sludge tanks and/or waste oil

tanks contain heavy fuel oil residues and sediments, including heavy metals, derived from the

fuel purification process and other processes on the ship.  Routine and deliberate oily waste

discharges like the ones in this case, though seemingly small on an individual scale, each year

cause eight times the amount of oil pollution as that caused by catastrophic spills such as the

Exxon Valdez oil spill.  See Attachment P at 4.  A Canadian study has also found that routine

operational discharges such as the ones carried out by Defendant are a significant cause of

seabird mortality.  In Atlantic Canada alone, the study estimates that 300,000 seabirds are killed

annually from this type of routine discharge of oily vessel waste.  Attachment Q, Weise, F.K.,

and Robertson, Assessing impacts of chronic oil discharges at sea on seabirds: a general oiled

seabird mortality model applied to Eastern Canada, in Journal of Wildlife Management (2004)

68:627-38.  The conduct hidden by Defendant’s false and fictitious Oil Record Book has a

serious impact on the marine environment.  A sentence including a term of imprisonment and12

significant fine would reflect the seriousness of this offense and promote respect for the

important legal regime established by MARPOL and APPS.  See 18 U.S.C. § 3553(a)(2)(A).

3. Sentences that do not include a term of imprisonment have not effected
general deterrence

In calculating an appropriate sentence in this case, the Court should consider the need to

send a strong message to the maritime community, including individual Chief Engineers, that

 In the April 1, 2005, sentencing hearing for a case involving the dumping of oil-12

contaminated grain from a cargo ship in the South China Sea, the District Court for the Southern

District of Florida considered the environmental impacts of the defendant’s conduct when

sentencing individual defendant Rick Stickle to 33 months imprisonment and a $60,000 fine. 

United States v. Stickle, 1:04CR200072 (S.D. Fla. April 1, 2005).
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violating APPS and MARPOL and lying to the Coast Guard will not be tolerated.  Despite the

prosecution of vessel cases for nearly 15 years, new cases continue to be referred to the

Department of Justice and United States Attorneys’ Offices on a regular basis.   The initiative by13

the United States to root out vessel pollution has failed to stem the tide of deliberate vessel

pollution and the generation of false record books, despite large fines and compliance plans

imposed on corporate defendants.  However, in many of these cases, individual defendants have 

//

//

 See, e.g., United States v. Fleet Management Ltd. of Hong Kong et al. (S.D. Tex.13

2010)(APPS, false statement, and obstruction conviction); United States v. Triantafyllos

Marmaras et al. (D. Md. 2010)(false statement and obstruction of justice convictions); United

States v. Vaja Sikharulidze (E.D.N.C. 2010) (APPS violation conviction); United States v.

Dalnave Navigation Inc., et al. (D.N.J. 2009)(APPS and false statement conviction); United

States v. STX Pan Ocean Co. Ltd., et al. (M.D.Fla. 2009)(Conspiracy and APPS convictions);

United States v. Pendulum Ship Management, Inc., et al., (E.D.Pa. 2009)(Conspiracy, APPS,

false statement, and obstruction convictions); United States v. MSC Ship Management et al. (D.

Mass. 2006) (APPS conviction of corporation and individuals); United States v. Fairdeal Group

Management, SA (S.D.N.Y. 2005)(same); United States v. STX Pan Ocean Co., Ltd. et al. (W.D.

Wash. 2008)(APPS conviction); United States v. Casilda Shipping, Ltd. et al. (N.D. Calif.

2008)(Conspiracy, APPS, and false statement convictions); United States v. Reederei Karl

Schlueter et al. (E.D.Pa. 2008)(APPS conviction); United States v. B. Navi Ship Management

Services et al. (S.D. Tex. 2008)(APPS and false statement convictions); United States v. Kassian

Maritime Navigation Agency, Ltd (M.D. Fla. 2007)(APPS conviction); United States v. Calypso

Maritime Corporation, et al. (W.D. Wash 2007)(APPS and false statement convictions); United

States v. Wallenius Ship Management, Pte., Ltd. (D.N.J. 2006)(Conspiracy, APPS, and false

statements convictions); United States v. Irika Maritime SA, et al. (W.D. Wash 2007); United

States v. Corpus Christi Day Cruise, Ltd. (S.D. Tex. 2006); United States v. Panagiotis Kokkinos

et al. (E.D.N.Y. 2005) (same); United States v. Boyang (Busan) Ltd., et al. (D. Alaska 2005)

(same); United States v. DST Shipping, et al. (C.D. Calif. 2005) (APPS conviction of

corporation); United States v. MMS Company Ltd., et al. (D. Oregon 2004) (APPS conviction of

corporation and individual); United States v. Rodolfo Esplana Rey (C.D. Calif. 2006) (APPS

conviction of individual); United States v. OMI (D.N.J. 2004) (APPS conviction of corporation);

United States v. Wallenius Ship Management, Pte., Ltd., et al. (D.N.J. 2006) (APPS conviction

of corporation and individual); United States v. First Marine Service Company (D. Oregon 2005)

(APPS conviction of corporation); United States v. Oilmar Company Limited, Inc. (D.S.C. 2005)

(same); United States v. Bottiglieri di Navigazione (S.D. Ala. 2005) (same); United States v.

Evergreen International, S.A. (C.D. Calif., D. N. J., D. Ore., D.S.C, W.D. Wash. 2005) (same);

United States v. Schlussel Reederei KG (D. Hawaii 2004) (same); United States v. Fujitrans

Corporation of Japan (D. Oregon, C.D. Calif. 2005) (same).
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received probationary sentences, allowing them to return home without other significant

sentencing consequences.14

It is becoming clear that prosecutions resulting probationary sentences for individuals are

not dissuading other individuals from participating in illegal discharges and presenting doctored

Oil Record Books to the Coast Guard.  In order for APPS, MARPOL, and the regulatory system

to be successful in actually preventing pollution from ships, it is necessary to convince, not only

companies, but the people who work for them, to comply with the laws and regulations.  In order

to achieve the important general deterrence goal of sentencing, jail time is merited.  See 1815

U.S.C. § 3553(a)(2)(B).  Any disparity with previously sentenced defendants is, therefore,

warranted.  See 18 U.S.C. § 3553(a)(6).  If seafarers, like Defendant Dimitrakis, see jail time as a

real possibility if caught falsifying an Oil Record Book, it will reduce their incentive to take the

“easy way out” on the job – dumping oily wastes to avoid losing valuable time to faulty or

inefficient equipment and shore-side disposal procedures – and to collude with their employers to

assist them in gaining an unfair advantage over competitors.

III. Conclusion

For all of the foregoing reasons, the Court should sentence Defendant Dimitrakis to a

period of six months imprisonment and a fine of $20,000.  Such a sentence is within the 

//

//

//

 See Exhibit O, Table of Sentences for Chief Engineers, 2000-200514

  This was recognized in the Oria case.  There the court noted that “there is a particular15

value to saying to Chief Engineers that the ratchet is starting to increase,” Attachment R, Tr. at

115, and “[i]f people...are detained in the United States, they’ve been sent home on probation,

then maybe it is just a cost of doing business, unpleasant cost for some people, but a cost of

doing business with their employers...”  Attachment R, Tr. at 116.  Finding, in that case, a “rather

low-level violation of the discharge, resulting in a record keeping violation and a response that,

for purposes of the Guidelines, if not for purposes of prosecution, I view as obstructive” the

judge imposed a sentence of one month of incarceration and a fine of $3,000.
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Sentencing Guidelines range and is necessary to reflect the nature and seriousness of the crime

and to achieve adequate deterrence.

                  
MELINDA HAAG 
United States Attorney

Dated: August 27, 2010                      /s/                                        
CHINHAYI COLEMAN CADET
Assistant United States Attorney

IGNACIA S. MORENO
Assistant Attorney General
Environment and Natural Resources Division

Dated: August 27, 2010                      /s/                                        
LANA N. PETTUS
Trial Attorney
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