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The United States, by and through the undersigned attorneys, respectfully submits this
Sentencing Memorandum. For the reasons stated below, the Court should impose a sentence of
imprisonment of six months and a fine of $20,000.

I. Introduction and Relevant Background

Distilled to its most basic facts, this case is about Defendant Dimitrios Dimitrakis’s
decision to falsify the records he was required by law to maintain concerning the disposal of oil-
containing wastes from the ship to avoid detection of his dumping of oil-containing wastes from
a ship, directly into the ocean, in contravention of a long-established international agreement.
Then, to further hide his conduct from the authorities, he lied and also told his subordinates to lie
to the United States Coast Guard about how oil-containing wastes from the ship had been
disposed.

On February 16, 2010, the M/V New Fortune (“New Fortune”), a container ship engaged
in the world-wide transport of cargo, arrived at port in Oakland, California, on a trip from South
Korea. The New Fortune was flagged in the Marshall Islands and was subject to the provisions
of the International Convention for the Prevention of Pollution from Ships as modified by the
Protocol of 1978 (the “MARPOL Protocol” or “MARPOL”). The MARPOL Protocol
established an international regime for, among other things, the treatment and disposal of oily
mixtures generated in the machinery spaces of vessels.' It prohibits the overboard discharge of
machinery space waste into the ocean unless the waste contains fifteen parts per million of oil or
less. In addition, it requires that the ship must have in operation an Oil Water Separator, an Oil
Content Meter, and a solenoid three-way valve to prevent the discharge of mixtures containing

more than the legally permitted concentration of oil. It further requires that covered ships

' These oily mixtures will generally be referred to in this memorandum as oil-
contaminated bilge waste and sludge. The fluid generally found in a ship’s bilge holding tank,
also known as bilge waste, is a mixture of water, lubricating oils, heavy fuel oil residues, and,
potentially, other chemicals and is created when oil leaked and dripped from the engine’s
lubrication and fuel systems mixes with water in the space at the very bottom of the ship, known
as the bilges. The sludge tanks and/or waste oil tanks contain heavy fuel oil residues and
sediments, including heavy metals, derived from the fuel purification process and other processes
on the ship.

SENTENCING MEMORANDUM 1
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maintain an Oil Record Book that records all transfers and disposals of machinery space waste.
MARPOL Annex I, Regulation 20 and Appendix IIl. As a signatory to the MARPOL Protocol,
the United States has implemented the treaty through the Act to Prevent Pollution from Ships
(“APPS”). 33 U.S.C. § 1901, et seq. APPS incorporates the requirements of the MARPOL
Protocol, including the requirement that foreign ships like the New Fortune, maintain an Oil
Record Book, while in United States waters.

Defendant Dimitrios Dimitrakis (“Defendant” or “Dimitrakis’) was the Chief Engineer of
the New Fortune from March 1, 2009, to February 16, 2009. As the Chief Engineer, Defendant
was the person in charge of the ship’s Engine Department, consisting of approximately nine crew
members. The Chief Engineer position included responsibility for operating and overseeing the
operation of the ship’s Oil Water Separator and incinerator and for making entries in the ship’s
Oil Record Book.

As of February 16, 2010, the New Fortune had not visited a United States port in over a
year and, consequently, was boarded by an inspection team for the United States Coast Guard
(“Coast Guard”) for an annual examination when it arrived in Oakland. After two crew members
notified the inspectors of possible MARPOL Protocol and APPS violations, the Coast Guard
inspection team began individual interviews of crew members to assess the validity of the
allegations and, eventually, a criminal investigation was opened. According to crew members,
the ship’s Oil Water Separator and incinerator did not work and were never used to process or
discharge bilge waste or to burn sludge, respectively. See Attachment B, Report of Crew
Member Interviews at 1, 3-4; Attachment C, Report of Crew Member Interviews at 2;
Attachment F, Report of Interview for Rodrigo Doniego at § k. Instead, a hose was connected
from an interior pipe leading to both the ship’s bilge pump and the ship’s sludge pump to a skin
valve on the ship normally used to discharge steam and hot water from the ship’s boiler system.
See Attachment A, Report prepared by lan Rubio. This skin valve was known as the “boiler
blow down valve.” Samples were taken from both the interior and exterior side of the boiler

blow down valve. Analysis of the samples showed that oil was present when, under normal
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operations, no oil would be expected. See Attachment K, USCG Marine Safety Laboratory
Report. The ship’s Oil Record Book falsely indicated that the Oil Water Separator and
incinerator had been operated regularly and did not indicate that any oil-containing wastes had
been disposed of into the ocean in any other manner.

In addition, five crew members reported having conversations with the Defendant in
which he instructed them not to tell the Coast Guard about the discharges through the hose and
gave instructions on what lies to tell the Coast Guard about the disposal of machinery space
waste if asked. See Attachment B at 1, 4; Attachment C at 2, 4; Attachment E at § o; Attachment
F at § r; Attachment G at § m; Attachment H at § p. The information they were instructed to give
was consistent with the false entries in the Oil Record Book and with the verbal false statements
that the Defendant and the Second Engineer’ made to the Coast Guard. See Attachment B at 2-3.

On July 30, 2010, Defendant Dimitrakis pleaded guilty to a one-count criminal
Information charging him with violating APPS, 33 U.S.C. § 1908(a) and 33 C.F.R. § 151.25, by
failing to maintain an accurate Oil Record Book for the New Fortune. In his plea agreement with
the government, Defendant admitted that he knowingly and regularly made false entries in the
New Fortune’s Oil Record Book and presented the false and inaccurate Oil Record Book to the
Coast Guard in Oakland, California. Plea Agreement at 3. He further admitted that, on multiple
occasions while on the high seas, he ordered subordinate crew members to use a flexible hose
and connectors — also referred to as the “magic hose” — to discharge sludge and bilge waste
directly into the ocean. Plea Agreement at 3-4. To conceal the fact of these discharges,
Defendant ordered the discharges to be made at night, ordered crew members to disconnect and
clean the hose before arriving in port, and instructed three other members of the New Fortune
Engine Department crew sign the bottom of each page of the Oil Record Book, including those

that contained false entries and omitted information. Plea Agreement at 4. Both the incinerator

* The Second Engineer has also pleaded guilty to aiding and abetting a violation of APPS
in association with this case.
SENTENCING MEMORANDUM 3
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and the Oil Water Separator were found to have operational problems.” See Attachment I at 2-3;
Attachment J, Photographs taken during disassembling of stop check valve associated with OWS
polishing filter; Attachment L at §, 9, 14, 15; Attachment M; Attachment N.

In the plea agreement, the parties agreed that United States Sentencing Guideline Section
2Q1.3 provides the correct base offense level for the APPS offense. The parties also agreed that
a two-level enhancement should apply for the Defendant’s role in the offense, U.S.S.G. § 3B1.1,
and that the Defendant is entitled to the two-level reduction for acceptance of responsibility,
U.S.S.G. § 3E.1.1. As stated in the plea agreement, “[t]he parties disagree on the application of
the enhancement specified at Section 2Q1.3(b)(1)(B) of the United States Sentencing Guidelines
and reserve the right to present argument regarding that enhancement at sentencing.”

II. Argument

As explained below, U.S.S.G. § 2Q1.3(b)(1)(B) is properly applied to Defendant
Dimitrakis’s conduct in this case. With the application of that four-level enhancement and
applying the agreed upon enhancements and reductions, Plea Agreement at 5, Defendant’s
offense level is ten. Defendant’s criminal history category is I. The applicable guideline range is

six to twelve months of imprisonment and is in Zone B of the Guidelines sentencing table.* The

* Additionally, the ship was found to have a “homemade incinerator” which was
essentially a 55-gallon drum that was used to burn engine room garbage. This type of garbage is
typically burned in the ship’s incinerator, so the presence of the homemade incinerator is further
evidence that the New Fortune’s incinerator was not operable. The China Classification Society
officials who visited the ship ordered the homemade incinerator destroyed. See Attachment I at
3; Attachment L at 14.

* Pursuant to U.S.S.G. § 5C1.1(c), for an offense level in Zone B:

the minimum term may be satisfied by —

(1) a sentence of imprisonment; or

(2) a sentence of imprisonment that includes a term of supervised release with
a condition that substitutes community confinement or home detention
according to the schedule in subsection (e), provided that at least one
month is satisfied by imprisonment; or

3) a sentence of probation that includes a condition or combination of
conditions that substitute intermittent confinement, community
confinement, or home detention for imprisonment according to the

SENTENCING MEMORANDUM 4
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applicable fine range, pursuant to U.S.S.G. § 5E1.2, is $2,000 to $20,000. For the reasons stated
below, the government asks that Defendant Dimitrakis be sentenced to 6 months of
imprisonment and a fine of $20,000.

A. The Enhancement for an Offense Otherwise Involving a Discharge under U.S.S.G.
§ 201.3(b)(1)(B) 1s applicable and appropriate.

United States Sentencing Guidelines Section 2Q1.3(b)(1)(B) prescribes a 4-level
enhancement to the base offense level if an offense “otherwise involved a discharge, release, or
emission of a pollutant.” Defendant erroneously argues that this enhancement should not apply
because the discharges that form the basis of the falsity of the New Fortune’s Oil Record Book
occurred outside United States waters. Defendant’s argument is contrary to the construction and

purpose of the Sentencing Guidelines. Defendant’s reliance on on United States v. Abrogar, 459

F.3d 430 (3d Cir. 2006), is misplaced as that case addressed the 6-level enhancement under
U.S.S.G. § 2Q1.3(b)(1)(A) and is not controlling in the Ninth Circuit’.

1. The Overboard Discharges of Oil-Contaminated Bilge Waste and Sludge
are Part of the Offense of Conviction

In this case, the Defendant’s offense of conviction is the failure to maintain an accurate
Oil Record Book, in violation of 33 U.S.C. §1908(a) and 33 C.F.R. § 151.25. In particular, and
as stated in the plea agreement, the Defendant failed to accurately record the transfer and
overboard disposal of bilge water, oil residue, sludge, oil, and oily mixtures in the vessel’s Oil
Record Book. See Plea Agreement at 3. It is part of the elements of the APPS violation that the

defendant was a person responsible for operations required to be recorded in the Oil Record

schedule in subsection (e).
The government respectfully suggests that home detention and intermittent confinement are not
practicable in this case as Defendant Dimitrakis’s home is in Greece.

>Given that the Defendant has admitted to ordering the “discharge” of sludge and bilge
water, also referred to as “pollutants” in the plea agreement, “into the ocean,” this memorandum
assumes that there is no disagreement between the parties as to whether “pollutants” were
“discharged.” Instead, this memorandum focuses on the dispute between the parties as to
whether the discharges of pollutants in this case should be considered for the application of the
enhancement specified at U.S.S.G. § 2Q1.3(b)(1)(B).
SENTENCING MEMORANDUM 5
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Book, which includes disposals of oil contaminated bilge waste and sludge. It is further part of
the elements that the Defendant knowingly failed to accurately record one or more such
operations in the ship’s Oil Record Book. See Plea Agreement at 2; 33 C.F.R. §§ 151.25(d), (g),
and (h).® Defendant admits that he ordered New Fortune crew members to bypass the vessel’s
oil pollution prevention equipment using a “magic hose” to discharge sludge and oil-
contaminated bilge waste into the ocean and that the omission of entries related to these
discharges were among his acts that made the ship’s Oil Record Book false. Thus, in this case
under APPS, while the crime may not be completed until a foreign flagged ship enters United
States waters or ports with the false Oil Record Book, the discharges prove one of the elements
of the offense — the failure to accurately record the discharge — and are an integral part of the
offense of conviction.

Although the Defendant did not personally connect the hose or activate the necessary
pumps, he directed others to do so and therefore, the discharges are properly considered in
determining the Defendant’s appropriate offense level and enhancements. See U.S.S.G. §

1B1.3(a)(1)(A) (instructing that specific offense characteristics be determined, among other

% Similarly, the jury in United States v. Ionia Management S.A., Criminal No. 3:07-CR-
134 (D. Conn. September 6, 2007), was instructed on the elements of an APPS violation as
follows:

To prove the defendant’s guilt on any APPS count, the Government must prove
beyond a reasonable doubt:
First, that the M/T Kriton was an oil tanker ship of 150 gross tons
or more that was registered in a country other than the United
States;
Second, that Ionia, through its agents, was in charge of operating
the oil pollution prevention and discharge equipment for the M/T
Kriton, including the Oily Water Separator and Oil Content
Monitor;
Third, that for the M/T Kriton, lonia, through its agents, knowingly,
meaning intentionally or voluntarily, failed to fully and accurately
maintain an Oil Record Book in which the required disposal and discharge
operations were recorded; and
Fourth, that the failure to maintain the Oil Record Book occurred
while the M/T Kriton was in the navigable waters of, or a port or
terminal of, the United States.
SENTENCING MEMORANDUM 6
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things, on all acts and omissions commanded by the defendant during the commission of the
offense of conviction).
One recent district court to consider this issue was the District of Massachusetts in United

States v. Oria, 08-CR-1027 (May 6, 2009), which applied the four-level enhancement under
U.S.S.G. § 2Q1.2(b)(1)(B) in sentencing a Chief Engineer who pleaded guilty to violating APPS
by maintaining a false Oil Record Book. Near the end of a three-day sentencing hearing, the
district court concluded that:

to talk about a reporting offense involving an actual discharge and,

then, treating the actual discharge as if it were not involved is the

equivalent of the old Zen Cohen(sic) of appreciating the sound of one

hand clapping. They are inextricably intertwined. The discharge is

directly involved. There is no other way of looking at it, and, to the

degree than an argument is made that this would be replicative because

Section Five [2Q1.3(b)(5)] would lead to the same result, the

concealment of a substantive environmental offense, I reject it.
Attachment R, Oria Tr. at 81 - 82.

2. The Discharges are Properly Considered by the Court for Sentencing
Purposes Even When They Occurred Outside of United States Waters

The United States Sentencing Guidelines point out that conduct considered for sentencing
purposes may be broader than what is considered for finding criminal liability. Application Note
1 to U.S.S.G. § 1B1.3 states:

The principles and limits of sentencing accountability under this
guideline are not always the same as the principles and limits of
criminal liability. Under subsections (a)(1) and (a)(2), the focus is
on the specific acts and omissions for which the defendant is to be
held accountable in determining the applicable guideline range,
rather than on whether the defendant 1s criminally liable for an
offense as a principal, accomplice, or conspirator.

It is not the position of the government here that the Defendant could or should be held
“criminally liable” for the discharges of bilge water and sludge that occurred on the high seas. It
is the position of the United States and the intent of the Sentencing Guidelines that the discharges
be considered in determining the appropriate sentence for the Defendant.

In a different context, but addressing a guidelines provision using the phrase “if the

offense involved...,” courts, including the Ninth Circuit, have considered extraterritorial conduct

SENTENCING MEMORANDUM 7
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in applying Sentencing Guidelines provisions. In United States v. Dawn, 129 F.3d 878 (7" Cir.

1997), the issue of extraterritorial conduct was considered in the context of a cross-reference to a
significantly more stringent Guidelines provision. In that case, the defendant pled guilty to
charges for receipt and possession of child pornography. He had produced the pornographic
material while in Honduras, not in the United States, then brought the material with him to the
United States. Id. at 879. Guidelines sections 2G2.2 and 2G2.4, which applied to the charges to
which the defendant plead guilty, both cross-referenced U.S.S.G. § 2G2.1 using the language:

If the offense involved causing transporting, permitting, or offering

or seeking by notice or advertisement, a minor to engage in

sexually explicit conduct for the purpose of producing a visual

depiction of such conduct...apply §2G2.1.
Id. at 881 (emphasis added). On appeal, the defendant argued “that the guidelines should not be
applied to foreign conduct unless Congress or the Sentencing Commission has been explicit
about doing so.” Id.

The Seventh Circuit rejected defendant’s position, stating that “unless some independent
principle bars the consideration of foreign acts, the cross-reference was not only permissible, but
required.” Id. at 882. The Seventh Circuit, citing Supreme Court precedent, noted that the case
law is clear that

sentencing judges may look to the conduct surrounding the offense

of conviction in fashioning an appropriate sentence, regardless of

whether the defendant was ever charged with or convicted of that

conduct, and regardless of whether he could be.... Indeed, the very

purpose of looking to circumstances beyond the offense of

conviction is to decide what degree of punishment to impose

within the typically broad range authorized by the criminal statute,

by determining what a particular defendant actually did.
Id. at 884. It further explained that in Dawn’s case, whether his creation of the pornography was
itself a crime either under the laws of Honduras or the United States was irrelevant because the
purpose of considering it was to “shed[] light on the gravity of his conduct as a receiver and
possessor’ of child pornography. Id. at 884-885. It further found that “Dawn’s exploitation of

minors in Honduras created the very pornography that he received and possessed here in the

United States. In a literal sense, then, Dawn’s domestic offenses were the direct result of his

SENTENCING MEMORANDUM 8
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relevant conduct abroad; pragmatically speaking, they are inextricable from one another.” Id. at
885. Similarly, in this case, Defendant Dimitrakis’s false Oil Record Book was the direct result
of his decision to order the use of the flexible hose to discharge sludge and oil-contaminated
bilge waste and the falsity of the Oil Record Book is “inextricable” from the discharges.

The Ninth Circuit Court of Appeals, considering the same cross-reference as the Dawn
court and citing that case, held that “[a] district court may base a § 2G2.2(c)(1) cross-reference
on the basis of conduct over which the federal government would lack jurisdiction to prosecute.”

United States v. Speelman, 431 F.3d 1226, 1232 (9™ Cir. 2005). See also, United States v.

Newbert, 952 F.2d 281, 284 (9" Cir. 1991)(regarding relevant conduct that may have violated
state, rather than federal, law and stating, “We now consider, for the first time, whether non-
federal relevant conduct can fall within the jurisdiction of § 1B1.3(a)(2) of the federal guidelines.
We hold that it can.”); United States v. Wilkinson, 169 F.3d 1236, 1238-1239 (10™ Cir. 1999)

(stating “It would be absurd to suggest that there is a long-standing principle that judges cannot
consider in calculating a sentence relevant conduct committed outside of the United States. In
fact, 18 U.S.C. § 3661 clearly states otherwise, requiring that, “No limitation shall be placed on
the information concerning the background, character, and conduct of a person convicted of an
offense which a court of the United States may receive and consider for the purpose of imposing
an appropriate sentence.”).

Where the United States Sentencing Commission wished to exclude extraterritorial

conduct from consideration under the Guidelines it has done so. In United States v. Ford, 989

F.2d 347 (9™ Cir. 1993), the Ninth Circuit considered the applicability of a specific offense
characteristic found at former U.S.S.G. § 2T1.3(b)(1),” under the Guidelines provision pertaining

to tax offenses. The district court had imposed a two-level increase on Ford’s offense level for

7 This guideline section has since been consolidated with U.S.S.G. § 2T1.1. U.S.S.G.
Appendix C, amendment 491. The specific offense characteristics under that section previously
read: “If the defendant failed to report or to correctly identify the source of income exceeding
$10,000 in any year from criminal activity, increase by 2 levels. If the resulting offense level is

less than level 12, increase to level 12.”
SENTENCING MEMORANDUM 9
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failing to report income exceeding $10,000 per year from criminal activity. Id. at 349-350. The
criminal activity that was the source of Ford’s income was a fraudulent scheme in Canada.
However, Application Note 1 to U.S.S.G. § 2T1.3 at the time of the sentencing specifically
limited “criminal activity” to “any conduct constituting a criminal offense under federal, state, or
local law.” 1d. 350. Because of this specific language in the application note, the Ninth Circuit
held that Ford’s fraudulent conduct in Canada could not serve as the basis for an enhancement
under U.S.S.G. § 2T1.3(b)(1). Id. at 351. No such limiting language appears in the text or
application notes of U.S.S.G. §2Q1.3. Consequently, the appropriate interpretation is that the
Sentencing Commission did not mean to exclude extraterritorial conduct from consideration
under §2Q1.3.

3. This case is distinguishable from United States v. Abrogar, which is
logically jumbled and not binding in this Circuit

In United States v. Abrogar, 459 F.3d 430 (3d Cir. 2006), the Third Circuit considered the

application of the six-level enhancement under U.S.S.G. § 2Q1.3(b)(1)(A) — as opposed to the
four-level enhancement under U.S.S.G. § 2Q1.3(b)(1)(B) — in the context of a failure to maintain
an accurate Oil Record Book. The language of the enhancement under §2Q1.3(b)(1)(A) reads:

If the offense resulted in an ongoing, continuous, or repetitive

discharge, release, or emission of a pollutant into the environment,

increase by 6 levels...

The Court concluded that it was improper to apply the six-level enhancement on the facts
of that case because the defendant’s offense “did not ‘result[] in’ the repeated discharges of oily
waste upon which the sentencing enhancement was based.” 1d. at 431. The Third Circuit noted
in a footnote at the beginning of its opinion that it was not reaching the defendant’s argument that
“foreign conduct may not be considered in sentencing under the Guidelines.” 1d. at 431 n. 1.

In this case, unlike Abrogar, the government seeks the application of the four-level

enhancement under U.S.S.G. § 2Q1.3(b)(1)(B). This provision does not include the “resulted in”

phrase found in the language of the six-level enhancement that was the stated reason for the
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decision in Abrogar.® Thus, the Third Circuit’s decision in Abrogar is inapposite.

To the extent that Defendant argues that the reasoning of the Abrogar case should be
applied in this case, the reasoning of Abrogar is seriously flawed. In its opinion, Third Circuit
did not attempt to review or analyze in any meaningful way the elements of the crime or the facts
of the case in reaching its determination of what constituted the “offense of conviction” for
purposes of interpreting and applying the sentencing guidelines. Instead, relying solely on its one
sentence description of the offense as “failure to maintain an accurate oil record book within U.S.
waters,” the panel decided that the discharges on which the Oil Record Book’s falsity was based
were not part of the offense conduct or “relevant conduct” under U.S.S.G. § 1B1.3, at least in
part, because the discharges occurred outside of United States waters.” Id. at 435-436. The Third
Circuit’s analysis of the offense of conviction and relevant conduct improperly conflates
sentencing relevance with jurisdiction over criminal liability and was wrong for the reasons set
forth above.

The strained logic used by the Third Circuit singles out environmental offenses for
different textual interpretation than other offenses with similar guidelines language without
justification. For example, in each of the child pornography cases cited above, the manufacture
or production of the pornographic material occurred outside the United States and prior to the
offense of conviction — possession or receipt of the material within the United States. Yet, in
each of those cases, the appellate courts held that the possession or receipt of the pornographic
material was an offense that “involved causing, transporting, permitting, or offering or seeking
by notice or advertisement, a minor to engage in sexually explicit conduct for the purpose of

producing a visual depiction of such conduct” and merited cross-referencing a harsher Guidelines

¥ Here, as in Abrogar all of the discharges that occurred happened before Defendant
Dimitrakis presented the false Oil Record Book to the Coast Guard in the port of Oakland.
Consequently, the government is not seeking the six-level enhancement because the presentation
of the false Oil Record Book in this case did not enable the Defendant to make additional,
subsequent discharges.

’In doing so, the Third Circuit appears to be reaching the very issue it explicitly states,
earlier in the opinion, that it was not addressing.
SENTENCING MEMORANDUM 11
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provision. In fact, the Third Circuit itself has been inconsistent. In an unpublished case in 2008,
it favorably cited the Dawn case in a decision upholding the application of the cross-reference

from U.S.S.G. § 2G2.2 to U.S.S.G. § 2G2.1. In United States v. Castro-Valenzuela, 304

Fed.Appx. 986, 992 (3d. Cir. 2008)(unpublished), the Third Circuit explained:

While it is correct that Castro-Valenzuela was convicted for a
crime that did not implicate extraterritoriality, the foreign conduct
was used only to shed light on the gravity of his conduct as a
transporter to make his sentence more individualized within the
range. As previously noted, the District Court could consider
actions over which it did not have jurisdiction in sentencing; even
the inclusion of extraterritorial actions was permissible...

Abrogar is in no way binding in this case or on this Court, as it is a decision from another

Circuit. See, e.g., Hart v. Massanari, 266 F.3d 155, 1170 (9" Cir. 2001). Given the

unpersuasiveness of the Third Circuit’s opinion and its conflict with analogous case law in the
Ninth Circuit, this Court should decline to follow the Third Circuit’s strained reasoning.
B. A Term of Imprisonment and a Fine Appropriately Reflect the Nature,

Circumstances, and Seriousness of the Offense and Serve the Need for General
Deterrence in this Case.

While the sentencing range in this case is informed by the calculation under U.S.S.G. §
2Q1.3, the Court must also consider the sentencing factors at 18 U.S.C. § 3553 to determine an
appropriate sentence within the Guidelines range. Section 3553, in relevant part, names the
following factors to be considered in imposing an sentence:

1) the nature and circumstances of the offense and the history and
characteristics of the defendant;

2) the need for the sentence imposed—
A) to reflect the seriousness of the offense, to promote respect for the
law, and to provide just punishment for the offense;
B) to afford adequate deterrence to criminal conduct; ...

6) the need to avoid unwarranted sentence disparities among defendants with
similar records who have been found guilty of similar conduct.

1. The conduct in this case was deliberate and the Defendant took measures
to conceal his wrongdoing.

As summarized above, Defendant Dimitrakis has admitted to regularly making false

entries in the Oil Record Book for the New Fortune that concealed the fact that he had ordered
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illegal discharges of oil-contaminated pollutants into the ocean and to omitting information
concerning the illegal discharges from the Oil Record Book. This was not a matter of a single
occasion or a single statement made in the context of an isolated and unusual circumstance, but
part and parcel of Defendant’s routine course of business.

Defendant has further admitted that he knew, as a seasoned and experienced Chief
Engineer, that discharges, like those that occurred on the New Fortune, are prohibited under the
MARPOL Protocol and that authorities who are charged with helping to enforce MARPOL in the
New Fortune’s ports of call, including Oakland, California, routinely review ships’ Oil Record
Books to determine the ship’s compliance with MARPOL. In the United States, if a ship is
found to be making improper discharges or if it is found to have a missing or inaccurate Oil
Record Book, pursuant to APPS, a ship can be detained and other consequences could follow.
So, to corroborate his false statements, Defendant Dimitrakis had three other crew members sign
the bottom of the Oil Record Book pages, essentially vouching for his false information. He
further ordered crew members to disconnect and clean the flexible hose used to make illegal
discharges of bilge water and sludge in order to further prevent detection. See Plea Agreement at
3-4.

What is not contained in the statement of facts in the plea agreement, but is found in the
other evidence gathered in this case, is that Defendant Dimitrakis also sought to avoid the
detection of his false entries in and omissions from the Oil Record Book by having other crew
members lie in order to vouch for the false contents of the Oil Record Book. The Third
Engineer, Fourth Engineer, and two of the ship’s Oilers reported that the Chief Engineer gave
them instructions to lie to the Coast Guard during the inspection of the New Fortune in Oakland.
In summary, they were instructed not to tell the Coast Guard about the discharges through the
flexible hose and, instead, to tell the Coast Guard that the incinerator ran for long periods every
day and that the ship’s Oil Water Separator worked. See Attachment B at 1, 4; Attachment C at
2, 4; Attachment E at 4 o; Attachment F at § r; Attachment G at § m; Attachment H at § p. This
/l
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information was false and matched the information that was contained in the ship’s Oil Record
Book.

Defendant, himself, also lied in his verbal statements to the Coast Guard. He told Coast
Guard inspectors that sludge was burned in the New Fortune’s incinerator everyday for
approximately fourteen hours. See Attachment B at 4. He further told the Coast Guard that the
OWS was run every seven to ten days for thirty minutes during the day time. See id. These false
statements were reflective of what he had falsely written in the Oil Record Book.

In addition to his lies about the use of the incinerator and OWS, Defendant Dimitrakis
falsely told Coast Guard inspectors that he was the only person who conducted soundings aboard
the New Fortune, sometimes with the Second Engineer’s assistance. In fact, one of the ship’s
oilers was actually the person who took soundings every day for all but two of the tanks in the
Engine Room — the diesel oil tank and the fuel oil tank.'” See Attachment G at 9 j; Attachment H
at 9 o; Attachment E at § m. Soundings are often used by inspectors to compare to information
about tank levels that is recorded in the ship’s Oil Record Book. Thus, by misrepresenting who
was responsible for taking soundings, the Defendant could have prevented the Coast Guard from
discovering records kept by others, in addition to those he told the Coast Guard he threw away on
a daily basis. In fact, the Coast Guard did surreptitiously find a subset of sounding records
during their inspection.

Defendant’s conduct in this matter clearly goes above and beyond simply the writing of
false information in the Oil Record Book. He made engaging in illegal behavior part of the
everyday operation of the New Fortune and, knowing that the discharges, false entries, and
omissions were wrong and could cause problems for himself and the ship, took additional actions
to corroborate and conceal the false statements and omissions he made in the Oil Record Book.
The nature and circumstances of the offense in this case merit a sentence including a period of

incarceration and a significant fine. See 18 U.S.C. § 3553(a)(1).

""Crew members further reported that the Chief Engineer was “stealing” oil from these
tanks using special tubes inserted inside the existing sounding tubes to create false soundings.
See Attachment A at 5-6.
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2. The Defendant’s conduct has potentially serious consequences for the
safety of United States ports, the integrity of the regulatory regime, and the
environment

Accurate and full records, such as the Oil Record Book, are an important part of the Coast
Guard’s effort to secure and protect U.S. ports. See Attachment S, Declaration of Captain of the
Port. Accurate records are part of an overall port state control and inspection regime
implemented by the Coast Guard. A false Oil Record Book, such as the one created and
maintained by Defendant Dimitrakis can jeopardize the safety of U.S. waters and ports because
the Coast Guard is deprived of valuable information from which it can make determinations
about the need to restrict a vessel’s movement or other actions to safeguard a port. Furthermore,
allowing Chief Engineers and their ships to use false records undermines the entire regulatory
scheme. Id. At least one study suggests that the companies who operate ships in which the crew
does not comply with Oil Record Book and MARPOL requirements gain competitive advantages
over law-abiding companies tied to time and money savings on maintenance, waste-management,
and repairs. See Attachment P, Organization for Economic Cooperation and Development
(“OECD”), “Cost Savings Stemming from Non-Compliance with International Environmental
Regulations in the Maritime Sector” at 46, DSTI/DOT/MTC(2002)8/Final at 46 (“OECD
Report™)."!

In fact, in this case, the Coast Guard, along with an inspector from the Marshall Islands,
observed that the New Fortune’s Oil Water Separator was not fully operable when the ship came
to Oakland. Ultimately, the unit was completely overhauled. Also, shortly after the arrival of the
ship at Oakland, Defendant Dimitrakis was unable to get the ship’s incinerator to work for the
purpose of testing by the Coast Guard, Classification Society, and Flag State inspectors. See
Attachment I at 2; Attachment L at 14, 16. Repair records following that report show that the
draught fan for the incinerator was “burned out” and that the piping from the waste oil tank
(which holds sludge and waste oil destined for incineration) to the incinerator was so clogged

that it had to be replaced. See Attachment M; Attachment N. The China Classification Society

""" Also available at www.oecd.org/dataoecd/4/26/2496757.pdf.
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reports indicate that the ship was also lacking records of proper maintenance of the Oil Water
Separator and incinerator. See Attachment L at 8-9. If crew members had not come forward to
report the Defendant Dimitrakis’ conduct, the ship might have continued on from Oakland
without having the needed repairs and maintenance performed.

The fluid generally found in a ship’s bilge holding tank is a mixture of water, lubricating
oils, heavy fuel oil residues, and, potentially, other chemicals. The sludge tanks and/or waste oil
tanks contain heavy fuel oil residues and sediments, including heavy metals, derived from the
fuel purification process and other processes on the ship. Routine and deliberate oily waste
discharges like the ones in this case, though seemingly small on an individual scale, each year
cause eight times the amount of oil pollution as that caused by catastrophic spills such as the
Exxon Valdez oil spill. See Attachment P at 4. A Canadian study has also found that routine
operational discharges such as the ones carried out by Defendant are a significant cause of
seabird mortality. In Atlantic Canada alone, the study estimates that 300,000 seabirds are killed
annually from this type of routine discharge of oily vessel waste. Attachment Q, Weise, F.K.,
and Robertson, Assessing impacts of chronic oil discharges at sea on seabirds: a general oiled
seabird mortality model applied to Eastern Canada, in Journal of Wildlife Management (2004)
68:627-38. The conduct hidden by Defendant’s false and fictitious Oil Record Book has a
serious impact on the marine environment.'? A sentence including a term of imprisonment and
significant fine would reflect the seriousness of this offense and promote respect for the
important legal regime established by MARPOL and APPS. See 18 U.S.C. § 3553(a)(2)(A).

3. Sentences that do not include a term of imprisonment have not effected
general deterrence

In calculating an appropriate sentence in this case, the Court should consider the need to

send a strong message to the maritime community, including individual Chief Engineers, that

2 In the April 1, 2005, sentencing hearing for a case involving the dumping of oil-
contaminated grain from a cargo ship in the South China Sea, the District Court for the Southern
District of Florida considered the environmental impacts of the defendant’s conduct when
sentencing individual defendant Rick Stickle to 33 months imprisonment and a $60,000 fine.
United States v. Stickle, 1:04CR200072 (S.D. Fla. April 1, 2005).
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violating APPS and MARPOL and lying to the Coast Guard will not be tolerated. Despite the
prosecution of vessel cases for nearly 15 years, new cases continue to be referred to the
Department of Justice and United States Attorneys’ Offices on a regular basis.”> The initiative by
the United States to root out vessel pollution has failed to stem the tide of deliberate vessel
pollution and the generation of false record books, despite large fines and compliance plans
imposed on corporate defendants. However, in many of these cases, individual defendants have
//

/l

" See, e.g., United States v. Fleet Management Ltd. of Hong Kong et al. (S.D. Tex.
2010)(APPS, false statement, and obstruction conviction); United States v. Triantafyllos
Marmaras et al. (D. Md. 2010)(false statement and obstruction of justice convictions); United
States v. Vaja Sikharulidze (E.D.N.C. 2010) (APPS violation conviction); United States v.
Dalnave Navigation Inc., et al. (D.N.J. 2009)(APPS and false statement conviction); United
States v. STX Pan Ocean Co. Ltd., et al. (M.D.Fla. 2009)(Conspiracy and APPS convictions);
United States v. Pendulum Ship Management, Inc., et al., (E.D.Pa. 2009)(Conspiracy, APPS,
false statement, and obstruction convictions); United States v. MSC Ship Management et al. (D.
Mass. 2006) (APPS conviction of corporation and individuals); United States v. Fairdeal Group
Management, SA (S.D.N.Y. 2005)(same); United States v. STX Pan Ocean Co., Ltd. et al. (W.D.
Wash. 2008)(APPS conviction); United States v. Casilda Shipping, Ltd. et al. (N.D. Calif.
2008)(Conspiracy, APPS, and false statement convictions); United States v. Reederei Karl
Schlueter et al. (E.D.Pa. 2008)(APPS conviction); United States v. B. Navi Ship Management
Services et al. (S.D. Tex. 2008)(APPS and false statement convictions); United States v. Kassian
Maritime Navigation Agency, Ltd (M.D. Fla. 2007)(APPS conviction); United States v. Calypso
Maritime Corporation, et al. (W.D. Wash 2007)(APPS and false statement convictions); United
States v. Wallenius Ship Management, Pte., Ltd. (D.N.J. 2006)(Conspiracy, APPS, and false
statements convictions); United States v. Irika Maritime SA, et al. (W.D. Wash 2007); United
States v. Corpus Christi Day Cruise, Ltd. (S.D. Tex. 2006); United States v. Panagiotis Kokkinos
et al. (E.D.N.Y. 2005) (same); United States v. Boyang (Busan) Ltd., et al. (D. Alaska 2005)
(same); United States v. DST Shipping, et al. (C.D. Calif. 2005) (APPS conviction of
corporation); United States v. MMS Company Ltd., et al. (D. Oregon 2004) (APPS conviction of
corporation and individual); United States v. Rodolfo Esplana Rey (C.D. Calif. 2006) (APPS
conviction of individual); United States v. OMI (D.N.J. 2004) (APPS conviction of corporation);
United States v. Wallenius Ship Management, Pte., Ltd., et al. (D.N.J. 2006) (APPS conviction
of corporation and individual); United States v. First Marine Service Company (D. Oregon 2005)
(APPS conviction of corporation); United States v. Oilmar Company Limited, Inc. (D.S.C. 2005)
(same); United States v. Bottiglieri di Navigazione (S.D. Ala. 2005) (same); United States v.
Evergreen International, S.A. (C.D. Calif., D. N. J., D. Ore., D.S.C, W.D. Wash. 2005) (same);
United States v. Schlussel Reederei KG (D. Hawaii 2004) (same); United States v. Fujitrans
Corporation of Japan (D. Oregon, C.D. Calif. 2005) (same).
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received probationary sentences, allowing them to return home without other significant
sentencing consequences.'

It is becoming clear that prosecutions resulting probationary sentences for individuals are
not dissuading other individuals from participating in illegal discharges and presenting doctored
Oil Record Books to the Coast Guard. In order for APPS, MARPOL, and the regulatory system
to be successful in actually preventing pollution from ships, it is necessary to convince, not only
companies, but the people who work for them, to comply with the laws and regulations. In order
to achieve the important general deterrence goal of sentencing, jail time is merited."® See 18
U.S.C. § 3553(a)(2)(B). Any disparity with previously sentenced defendants is, therefore,
warranted. See 18 U.S.C. § 3553(a)(6). If seafarers, like Defendant Dimitrakis, see jail time as a
real possibility if caught falsifying an Oil Record Book, it will reduce their incentive to take the
“easy way out” on the job — dumping oily wastes to avoid losing valuable time to faulty or
inefficient equipment and shore-side disposal procedures — and to collude with their employers to
assist them in gaining an unfair advantage over competitors.

ML Conclusion

For all of the foregoing reasons, the Court should sentence Defendant Dimitrakis to a
period of six months imprisonment and a fine of $20,000. Such a sentence is within the
/!

/l
//

'* See Exhibit O, Table of Sentences for Chief Engineers, 2000-2005

"> This was recognized in the Oria case. There the court noted that “there is a particular
value to saying to Chief Engineers that the ratchet is starting to increase,” Attachment R, Tr. at
115, and “[i]f people...are detained in the United States, they’ve been sent home on probation,
then maybe it is just a cost of doing business, unpleasant cost for some people, but a cost of
doing business with their employers...” Attachment R, Tr. at 116. Finding, in that case, a “rather
low-level violation of the discharge, resulting in a record keeping violation and a response that,
for purposes of the Guidelines, if not for purposes of prosecution, I view as obstructive” the
judge imposed a sentence of one month of incarceration and a fine of $3,000.
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Sentencing Guidelines range and is necessary to reflect the nature and seriousness of the crime
and to achieve adequate deterrence.

MELINDA HAAG

United States Attorney
Dated: August 27, 2010 /s/

CHINHAYI COLEMAN CADET
Assistant United States Attorney

IGNACIA S. MORENO
Assistant Attorney General
Environment and Natural Resources Division

Dated: August 27, 2010 /s/
LANA N. PETTUS
Trial Attorney
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M.V. NEW FORTUNE

CALL: SIGN V70H3

PORT OF REGISTRY: MAJURO, MARSHALL ISLANDS.

DATE: 07" DEC. 2009

PLACE: EN-ROUTE GLADSTONE AUSTRALIA VIA TORRES STRAIT

THIS FILE WAS PASSED THRU THE KINDNESS OF ONE OF YOUR TORRES
PILOT MR. RANA KAMBOJ FOR YOU TO RECEIVE THIS VERY IMPORTANT
DETAILS OF THE SAID VESSEL.

FIRST OF ALL THE PICTURES BELOW WAS ACTUAL TAKEN DURING HER
VOYAGE EN-ROUTE TO GLADSTONE VIA TORRES STRAIT. THIS PICTURE
WAS TAKEN ONLY THIS MORNING 07 OF DEC 2009.

THAT THE VESSEL “M V. NEW FORTUNE" WHILE IN THE WATERS OF
AUSTRALIA PARTICULARLY IN THE COASTAL ROUTE OF AUSTRALIA AND
THE GREAT BARRIER REEF. DELIVERATELY DISCHARGING OILY WATER
DIRECTLY OVERBOARD WITH OUT PASSING THRU THE OILY WATER
SEPARATOR OR (OWS). WITH THE HELP OF THE PHOTOS BELOW (5 SHUTS)
I HOPE IT COULD HELP YOU INVESTIGATLE THE CASE AND OBTAIN THE
TRUTH.

] FIRST NOTICE IT WHEN I SAW TRACES OF OIL AROUND THE HGLE
ON THE BILGE QUTBQARD VIEWED FROM THE PORT QUARTER. THIS CAN
BE SEEN ESPECIALLY WHEN THE VESSEL IS IN LIGHT DRAFT. UNTIL 1
FQUND QUT THAT A “MAGIC PIPE” WAS INSTALLED AT THE ENGINE ROOM.
IT HAS BEEN USED FOR MOST OF THE TIME AND ONLY DISCONNECTED
WHEN THE VESSEL 1S NEARLY TO GO ALLONGSIDE BERTH. ITS A PITY THAT
THE VESSEL'S CHIEF ENGINEER MR. DIMITRIOS DIMITRAKIS IS THE ONE
RESPONSIBLE OF DOING AND DIRECTING EVERYTHING OF THE [LLEGAL
DEED. HE DOES THESE THINGS SINCE LONG TIME AGO SINCE HE WAS A
REGULAR CHIEF ENGINEER TO BOARD THIS SHIP AND ONLY ASK FOR
SHORT TIME RELIEVER WHENEVER HE WILL GO FOR VACATION.

MOREOVER PLEASE HELP ME SECURE MYSELF AND KEEP THIS REPORT AS
CONFIDENTIAL AS THIS MIGHT CAUSE A GREAT EFFECT TO MY FUTURE
EMPLOYMENT THE GREEK COMPANIES HAVE THEIR MUTAL RECORDS
FOR THE CREW AND CAN DENY OUR APPLICATIONS FOR OUR NEXT
EMPLOYMENT AND LOOSE OUR JOB. SHOULD YOU CONDUCT FURTHER
INVESTIGATIONS, [ SUGGEST AS EARLY AS POSSIBLE AS VESSEL'SETA TO
GILADSTONE ON 10 DEC 2009 TO INVESTIGATE THE VESSEL WHILE
UNDERWAY IS A GREAT TIME AS SO YOU CAN SEE THE ACTUAL
CONNECTED MAGIC PIPE. AND THRU YOUR ACTUAL CAUGHT THIS WILL
NOT TAKE INTO THE MIND OF OUR COMPANY OR ANYBODY ELSE THAT
SOMEBRODY FROM THE OWNSHIP DID THE REPORTING. I MAY NOT
MENTION MY NAME BUT I HOPE AS I SAID TO KEEP THIS THING
CONFIDENTIAL. PERHAPS YOUR INDIVIDUAL INVESTIGATION TO ALL
CREW WILL HELP US SECURE FROM LOOSING OUR JOBS /
EMPLOYMENT.

FORTUNEO001628
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ENGINE ROOM PHOTO 1 OF 5

=

I'HE ABOVE PHOTO 1 OF 5 1S THE PLASTIC BLUE PIPE CONNECTED TO THE
BILGE PIPE DIRECT OVERBOARD WITHOUT PASSING THE OWS
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ENGINE ROOM PHOTQO 2 OF 5

q N . ’
.

THE PHOTO 2 OF 5 IS THE CONTINUATION FROM DIRECT OVERBOARD TO
THE FLOORING WHERE THE CONNECTION TO THE PIPING TO THE BILGE
PUMP
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ENGINE ROOM PHOTO 3 OF 5

PHOTO 3 OF 5 IS CONTINUATION VIEW ON THE FLOORING CONNECTIONS
THE PLASTIC BLUE PIPE IS JUST PARTLY SEEN ON THE RIGHT UPPER
CORNER OF THE PHOTO
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ENGINE ROOM PHOTQO 4 OF 6

PHOTO 4 OF 5 THE G. S PUMP. THE ARROW POINTING THE PIPE IS THE
MAGIC PIPE FOR STEALING BUNKER SOUNDING AT THE END OF THE
CHARTERING ( THIS MIGHT BE ANOTHER CASE)
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ENGINE ROOM PHOTO 5 OF 5

[

iIrs

\ . C

PHOTO 5 OF 5 THE ARROW POINTING THE SOUNDING PIPE FOR TANK ALL
FOR STEALING FUEL FROM THE COST OF THE CHARTER. (ALSO OTHER
CASE)
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MARPOL Interview Statement from Crew of MV New Fortune on 16February 2010
Wiritten by ENS Sandi Camming

1) Mane Ja, Job: 2" Officer Reported 21Sep2009

-When asked how oil/sludpe is discharged from the vessel, mbr stated Master and Chief
Engineer handles all operations and 2™ Officer s not involved in OWS operations.
-Never contacted by engineering staff to run OWS. Mbr does not know how to run the
incinerator; stated he is on desk on most occasions.

-Mbr stated Chief Engineer records information in the Oil Record Book (ORB}).

-Has never witnessed oil being discharge into sea.

2} Resanc, Amold: Ordinary Seaman  Reported 24Jul2009

-Mbr is part of deck department and does not know anything about the OWS or
incinerator operations.

3) Relacion, Leo: 4 Engineer Reported 26Jan2010

-Mbr took flange off bilge tank and connected magic pipe from bilge pipe to overboard
discharge valve.

-Stated 2™ Engineer conducts testing and maintenance of OWS.

-Stated incinerator has never been used while onboard and 2™ Engineer is in charge of
incinerator operations.

-Never been asked to discharge oil and further stated only oiler was asked to discharge oil
-On 13Feb2010 during transit to SF Bay, Chief Engineer addressed the cntire engineering
crew in the engine contro! room. They were told not to discuss the overboard discharge
and to state they used the incinerator if ever asked by Coast Guard.

-During transit from Korea, mbr stated Master and Chief Engineer used the magic pipe to
discharge oil. :

-Mbr’s first time tour onboard, and when he reported, noticed magic pipe was already
connected. Chief Engineer ordered use of magic pipe and the entire engineering crew had
knowledge about the magic pipe.

-The magic pipe was used during the 2000-2400 watch.

-Witnessed oiler using magic pipe to discharge oil. Chief Engineer only orders one oiler
to discharge oil.

-OWS overboard valve is not locked and opened underway.

-Magic pipe was used one day prior to entering SF Bay approximately Saturday night
{13Feb2010 around 2200)

-At sea, magic pipe is used all the time.

-Mbr is not sure if the incinerator is working.

-Mbr took pictures of the blue hose 4 days after reporting onboard MV New Fortune.
-Witnessed 2™ Engineer throwing magic pipe overboard on Saturday (13Feb2010).
Stated weight was added to magic pipc hose that it would sink.

ENCLOSURE { i)
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4) Dombrovskyy, Volodymyr: 2™ Engineer  Reported on 62Mar2009

Interview from Tuesday, 16Feb20t0

-Stated he and Chief Engineer are in charge of the operations for OWS and Incinerator.
-Chief Engineer approves and enters log for Oil Record Book.

-When asked about oil being discharged into sca, mbr stated “it’s prohibited in U.S.” and
therc is “No magic pipe”.

-No one was asked him or anyone to discharge oil through any magic pipe.

-Stated they run QWS onetime per week depending on bilge tank level and the
incinerator and OWS is working.

-The OWS filter was changed last at dry dock on end of October 2009. They do have
spare filter onboard.

-Studge is incinerated everyday and transfer from siudge tank to holding tank occurs
every other day.

Interview from Wednesday, 17Feb2010

-This is the 1™ titne working with this company

-Stated there 1s good relationship among the crew and Chief Engineer, but also stated
“maybe 4t Engineer placed valve” as a set-up. “Would say no to placing hose if ever
asked by Chief Engineer”.

-He conducts operations of tank capacity and reports finding to the Chief Engineer.
-Every 7 days, bilges are emptied; last time bilge was emptied was their transit from
Karea to U.S.

-Accumulate approximately 130 liters of sludge per day.

-OWS was used 3 or 4 times from Korea to U.S dunng its 3 week voyage, last time it was
used was on cither 9 or 10 February.

-Only 2™ Engincer is in the Engine Room during OWS operations. He calls Chief
Engineer after OWS operation is complete.

-Normaily at 0800, he comes on watch and conducts rounds of engine room and normally
operates OWS during 0900-1100. His normal work hours are from 0800-2000.

-He does not know the maximum throughput of OWS.

-Stated Chicf Engineer is ultimately responsible for everything in the Engine Room.

-2™ Engineer was shown pictures of the blue hose and he stated “have never seen hose.”
-Stated no one has been asked to fit blue hose during his time onboard.

5) Dimutrakis, Dimitrios: Chuef Engineer Reported Feb2009 onboard in India

Interview from Tuesday, 16Feb2010

-Sludge is burned in the incinerator everyday for approximately 14hours. Sludge contains
water and water is drained.

~OWS 15 used approximately every 10days and 1s tested every Saturday.

-There is few seconds delay between monitor sensor and bilge pump shutoff.

-The bilge oil tank goes to OWS. Chief Engineer and 2™ Engineer operate OWS and
incinerator cvery day.

CLOSURE ( / )
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-Chief Engineer records tn Ol| Record Book at all times. According to the Safety
Management System, the 2™ Engineer is supposed to be in charge of the incinerator and
OWS,

-Chief Engineer has never witnessed oil being discharge into sea from vessel.

-He has “never seen or used magic pipe” and never told anyone to install or throw away
magic pipc.

-He does not remember the last time they used OWS and PSC inspectors should just
check the Oil Record Book.

-Used the incinerator on or about 11 or 12 Feb2010.

-Crew almost always has to contact Chief Enginecr before running OWS and incinerator.
-Last time OWS and incinerator were used, Chief Engineer and 2" Engineer was present,
Normally runs OWS for 30 minutes during the day time. Incinerator used for 14-18
hours.

-Stated he has never been on vessel that has illegally discharged oil in his career.

Interview from Wednesday, 17Fcbruary 2010

-Has been with the company for 5 to 6 years. His 2™ time working with his vessel.
-Has good communication with 2™ Engineer and crew “no problem with crew”.

-Only person who writes in the Gil Record Book is the Chief Engineer. He is the only
person who conducts soundings, but sometimes the 2™ Engineers assists.

-Runs OWS every 7 to 10 days.

-The voyage from Korea to U.S. was 15-16 days and they ran OWS approx. 2 times in
the moming for 30 minutes.

-Stated they never run the QWS ovemlght and has never had 2™ Engineer run OWS
alone, “always runs together with 2™ Engineer.”

-Normal work day schedule is from 0800-2000

-When Chief Engineer was shown pictures of the blue pipe bypass connection, he did not
know where the photo came from and stated has never scen the hose.

-Stated the purifier runs 24hrs a day, every day on their voyage from Korea to U.S.
-Sludge is bumed in the incinerator and mixed with Diesel oil.

-He never tells Master when OWS is running, only calls the bridge to get position
(1at./long.) for his log.

6) Doniego, Rodrigo: 3 Engineer Reported on [4January2009

-3 Engineer sometimes runs incinerator, but normally Chief Engineer operates it.

-3¢ Engineer has signed the Oi]l Record Book, but never entered capacity, Chief Engineer
had all Engineers sign the Oil Record Book and numbers were fabricated.

-Has W'lmessed oil being discharged into sea and has been told to discharge oil. Was told

by 2™ Enginecr to conceal items from authoritics.
—Ch:cf Enginecr told crew that Port State Control Inspectors were coming on board and

2™ Engineer told crew not to talk about the Magic Pipe.
-Stated OWS and Incirerator do not work for sludge, but bums oily rags.

ENCLOSURE { /)
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-3 Engineer has seen blue magic pipe. Stated Otler from the evening watch receives
orders from Chief Engineer to discharge oil into sea. Qiler told him that 2™ Engineer
threw thc magic pipe into sea before coming into San Francisco.

-Saturday, 13Feb2010 was the last time OWS was in use.

-Stated has never seen Chiet Engineer or 2" Engmcer use OWS or incinerator.

—Chlef Engineer told him not to talk to anyone about OWS not being operable.

-3™ Engineer has in the past been ordered by 2™ Engineer to connect the magic pipe to
discharge valve.

-Only Otiler conducted soundings.

-Stated that Chief Engineer threatened to fire him if be did not do what they ordered e.g.
connected Magic pipe and signing the O1f Record Book.

-Previous crew showed him how to connect the magic pipe.

-It’s the first vessel that he has been on where iliegal oil discharge has occurred.

-Engine Room Watch is from 1200-1600 and has day work hours. Usually spend time 1n
his cabin because of unmanned system.

-3 Engineer drew a picture of magic pipe connection from bilge pump to boiler blow
down valve.

-End-
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interview Re-Cap

ON Fcbruary 16, 2010, T Alexis Roschitsch-Przeszlowski attended the inspection for
M/V New Fortune. | was responsible for conducting interviews with the crew for an
Expanded MARPOL. The following is a synopsis of my notes from the interviews.
C/0= Chief Offtcer

C/E= Chief Engineer

OWS= Oily Water Seperator

Lorca, Jodan-Qiler

+ Signed on the vessel on or around Sept 29, 2008. Was comfortable talking to the
Coast Guard with out a representative. He works in the Engine Room and knew
how the oil that accumulated in the bilges and sludge tanks was discharged. He
explained the C/E told/order him to use a “magic pipe”, which was blue in color,
every day or every other day depending on amount of oil and water in the bilges
and sludge tanks.

¢ The C/E was the individual who showed him how to hook up the blue “magic
pipe”. Mr. Lorca stated that the “magic pipe” was being used because the OWS
and incinerator were not working properly.

* The “magic pipe” was connected to the Boiler Blow down and then over board
which bypassed the OWS system. Connecting to the boiler biow down they
would be able to use the steam which cleaned the pipe.

»  When toid to use the “magic pipe” the C/E would become angry if he did not
comply with the order to pump the oit over board.

¢ Mr. Lorca stated that the “magic pipe” was used before arrival into San Francisco
probably on the 13™ or 4™ of February.

s Mr. Lorca stated that the “magic pipe” was used mostly between 12:00-16:00
watches but seldom during hi watch, or at night.

* He stated that sludge was being pumped over board as well. He stated that since
he has bccn on board the o1l water scparator has not been used and that the C/E
and 2™ Engineer are in charge of the Oily Water Separator.

* Mr. Lorca stated that the incinerator is working but is not working well enough to
be capable of burning sludge. Furthermore he stated that when the incinerator is
used it fills the engine room with smoke.

* Heidentified the C/E of being in charge of the Oil Record Book.

¢ Mr. Lorca was told by the C/E not to discuss the illegal discharges or the magic
pipe with the Coast Guard the night before the inspection (15 Feb 2010).

e Mr. Lorca was also told to throw plastics, oily rags, and other materials over
board by the 2™ Engineer, including the day before arrival.

Roque, Raul- Chief Cook

¢ Knew nothing about the standard operations relating to the discharge of oil from

the vesscl.
Filosopo, Virgilio-Qiler

¢ Signed on the vessel on or around 23 April 2009. Was comfortable talking to

Coast Guard with out a representative.

* He was aware of the procedures used to discharge oil from the vessel. ENCLOSURE t/gEs
PAGE2-O
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¢ He stated that discharges of oil were made using a “magic pipe”. HE was told by
the C/E to discharpe over board since he reported.

¢ Mr. Filosopo stated that the Oily Water Separator doesn’t use so the C/E has the
Oilers do discharges.

« MR. Filosopo stated that the incinerator works for items like paper, but not for the

burning of sludge.

Mr. Filosopo stated that the C?E is in charge of the Oil Record Book.

He has witnessed oil being discharged from the vessel into the sea.

The C/E and 2™ Engineer tell the crew to discharge into the sea.

Mr. Filosopo stated that the blue pipe is always connected and is moved from the

bilge pipe to sludge and then they put it overboard to discharge. The “magic

pipe” has been connected since he reported and is connected the entire time they

are at sea, and is removed when they make port calls.

« Mr. Filosopo was showed how to connect the house when he reported on board.

* He was unaware of the location of the “magic pipe” at the time of the interview.

* Stated that a bum barrel is used outside to burn different items.

Hadean, Romeo-Oiler
» Signed on arcund Sept 21, 2009, he was willing to talk to Coast Guard with out a
representative.

¢ Mr. Hadean was aware how oil was discharged from the vesscl, he stated they
used a “blue hose™ which the C/E showed him how to connect it and they used it
to discharge over board.

* Mr. Hadean stated that the (Qily Water Separator works sometimes but on the C/E
or 2™ Engineer would run it.

¢ Mr. Hadean said that the incinerator works but only the C/E and 2™ were allowed
to run it.

s Mr. Hadean had never witnessed or been asked to discharge oil overboard.

» Mr. Hadean was told by the C/E and 2™ Engineer not to discuss illegal discharge
with the Coast Guard.

¢ Mr. Hadean remembered seeing the blue hose connected the week before they
came to San Francisco and then it was disconnected before arrival into San
Francisco.

* He was unaware of any plastics being thrown overboard.

* Mr. Hadean was aware of a bum barrel being used to burn rags and plastics.

Corral, Laurente- Fitter

* Signed on in June of 2009. Mr. Corral was comfortable talking to Coast guard
with out representation.

¢ Mr. Corral was aware of how oil was discharged from the vessel and stated that
they used a blue hose, “magic pipe”, and that it was used every day to discharge
oil and sludge.

¢ Mr. Corral stated that he was not sure if the Qily Water Separator worked, and the
2™ Engineer was in charge of it.

¢ Mr. Cormral stated that a 201t drums is being used as an incinerator and is used to

burn everything.

OSURE ¢
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Mr, Corral had witnessed oil being discharged into the sea. The last time that a
discharge of oil into the sea was used before coming into san Francisco in
territorial waters, and that the 2™ Engineer threw the hose over board weighted
down with some steel.

Mr. Corral had been told by Engineering Officers C/E through 4™ Engineer to
discharge oil over board.

Mr. Corral had been told while in other ports to conceal items form authorities,
and was told by the C/E and 2™ Engineer not to tell anyone about the magic pipe.
Mr, Corral was show how to connect the blue hose by the 2" Engineer when he
reported to the vessel.

While in other ports no other countries had looked into the blue pipe because they
always disconnected it before coming into a port.

Mr. Corral had taken pictures of the blue hose hooked up and relinquished a 2GB
disk willingly.

Yu, Rodulfo Jr.- Able Seaman

Reported on about 4 months ago (from 16 Feb 2010). Comfortable talking to
Coast Guard without representation.

He was unaware of the procedures used to discharge oil from the vessel asheis a
deck member.

He thought that the Qily Water Separator, incinerator and Qil Record Book was
handled by the C/E.

He was unaware of any pollution, or magic pipe.

DeJesus, Christopher- Able Seaman

Reported on board Dec 29,2008 normal watches were 04:00:0800 and 16:00-
20:00. Comfortable speaking to Coast Guard without representation.

He was unaware of the procedures to discharge oil from the vessel, and had never
witnessed any poliution form the vessel.

Believed that the Oil Water Separator and Incinerator was handled by the
Engineers.

Go, Adolfo- Ordinary Seaman

*

Reporied on board April 24, 2009 Normal watch hours 08:00-12:00 and 20:00-
00:00. Comfortable speaking to Coast Guard with out representation.

He was unaware of how oil was discharged from the vessel.

Stated that the 2™ Engineer was in charge of the Oil Water Separator4.

He had never witnessed discharge of oil from the vessel into the ocean.

Hosenilla, Humberto- Able Seaman

L 4

Reported on board April 24, 2009. Comfortable speaking to Coast Guard with
out representation.

He was unaware of how oil was discharged from the vesse! becausc h only works
on the deck.

He stated that the engineers were in charge of the Qily Water Separator and
Incinerator.

He had never witnessed the discharge of cil form the vessel into the sca.

Laguatan, Jojie- 3™ Officer

Comfortable talking to Coast Guard with out representation.

ENCLOSURE (_2)
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» Normal watch hours 0800-1200 and 200-2400.
¢ He was aware that the C/E was in charge of the Oily Water Separator.
o He stated that the C/E, C/0 and CPT were in charge of the incinerator but a2 burn
barrel was sued as well.
e He stated that the C/E was in charge of the Qil Record Book.
e He had never witnessed oil being discharged from the vessel into the sea.
Maloloy-on, Neller- Ordinary Seaman
o Reported July 24, 2009. Hc was willing to talk to Coast Guard with out counsel.
e He was unaware of how oil was discharged from the vessel.
« He thought the Oily Water Separator and incinerator was taken care of by the
Engine Department. C/E was in charge of Oil Record Book.
Panizal, Rowell- Ordinary Seaman Cadet
s He was comfortable talking to Coast Guard without Counsel.
» He had no knowledge of how oil was discharged from the vessel or who was in
charge of the OWS and Incinerator.
Raqueno, Danilo- Bosun
o Reported on 24 April 2009, he was comfortable talking to Coast Guard with out
counscl.
o He was not aware of how oil was discharged from the vessel nor who was in
charge of the OWS and incinerator but knew it was the Engineering department.
Rubie, Ian- Chief Officer
e Reported on October, 26, 2009. He was willing to taik to Coast Guard with out
Counsel.
He stated that he was awarc of how the vessel discharged oil. When in port they
would discharge to a barge if it was needed. Illegal-was deliberate discharge
using a blue hose, and other parts which were thrown over board.
He stated that to his knowledge the OWS was not working.
He stated that the incinerator hasn’t worked for a while; it is not working to burn
sludge. C/E told C/O to throw oil from the galley over board.
He had never witnessed an illegal discharge into the sca because it was mostly
done at night 0000-0400, however he had seen traces of the otl on the hull.
C/0 took pictures and kept it confidential, he spoke with the 4" Engineer about
how the old crew showed him how to use the.
C/O stated that he is in charge of the drinking water. The tank is currently leaking
into the bilges. Tank is capable of producing and holding 13 tons of water daily
but the tank is only gaining 2-3 tons daily.
C/0 knows that the fitter was told to make the pipe by the C/E.
C/Q state that the C/E is a resident on the boat. C/E does a contract takes a few
months off and then comes back on the vessel.
C/0 stated that the engine and engineering parts leak a lot of oil.
C/Q stated that he C/E and CPT had been arguing lately
s C/O stated that the 2™ Engineer may have thrown the magic pipe over board.
s CJ/O stated that the C/E and 2" Engineer are buddies and get along well.
Sanchez, Ricardo- Electrician

et
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Reported on July 22, 2009. Comfortable talking to Coast Guard with out
Counsel.

He knew that C/E was in charge of oil discharges from the vessel.

Stated that the C/E and 2™ Engincer were in charge of the oily water separator at
15ppm.

Stated that the C/E was in charge of the incinerator.

State that the C/E was in charge of making logs in the Oil Record book and
Engineering officers.

He was unaware of any illegal discharges of oil into the sea, and that it was
normal for Coast Guard to come on board and do inspections.

Kakogiannis, Georgios- Master

He had only been on board for 21 days. He was comfortable talking to the Coast
Guard with out counsel.

He explained that ship board 0il was to be discharged in accordance with
MARPOL, SMS, Flag and Company instructions.

He stated that the C/E and 2™ Engineer were in charge of the Oily Water
Separator and that the C/E had reported that the OWS was working propetly.

He stated that the Engineers were in charge of the incinerator and according to the
C/E it was working properly.

He had never witnessed oil being discharged form the vessel into the ocean..

He stated that according to the C/E everything s in proper working order.

He knew nothing about a magic pipe or illegal discharges until the Coast Guard
told him the day of the interview 16 Feb 2010,

When he came on board the prior CPT. told him that everything was okay.

He stated that is the C/E responsibilities to report if anything is not working, but
the C/E always reported that the OWS and incinerator were working properly,

ENCLOSURE ()
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CG-4608 REPORT OF INVESTIGATION (continuation sheet)

CCN: 0040-10GPA 0162 2EIGK)

susJ:

Details:

33. On 18 March 2010, ot approximately 1155 hours, PETTUS, CADET, S/A's RIVERA-
CUADRADD and YUKUMODTC -nterviewed Laurente CORRAL ot the U.5, Attorney’'s Uffice in
Cakland, CA. Also prescnt for the interview were CORRAL'S atturney, John COX; and
Tagalog-Fnglish Interpreters Karenina CASTRO and Ignacic PAJARILLO, CORRAL provided

the following infourmation:

4. He was a fitter ahoard the M/V NEW FORTUNE. He was a fitter for approximately

14-15 years and has worked on different vessels in his career. He completed
safety classes in the Philippines through a manning agency, he paid for the
training.

b. He beoarded the M/V NEW FORTUNE on 16 Junc 2009. It was his first time working
for Transmar Shipping Company (TRANSMAR), which operated the M/V NEW FORTUNE. His
Juob was to repair the vessel and tco weld when needed abcard the M/V NEW FORTUNE.

€. On his first day on the job, he was instructed by C/E DIMITRAKIS to follow his
orders. C/E DIMITRAKIS made a gesture that CORRAL would be “"dismissed,” if he dig
not follow C/E DIMITRAKIS' orders. He understood that if he did not obey company
orders, even if the orders were wrong, he would be sent home. He once had a
problem with the boiler, he informed C/FE DIMITRAKIS that the boiler needed to caol
down since it was too hor; C/E DIMITRAKIS was in a hurry and did not want the
bolier to cool down and due to that, the beiler was out of order several times.

d. While working on the M/V NEW FORTUNE, he took orders from C/E DIMITRAKIS and
2/E DOMBROVSKYY. He cccasionally checked in with C/M RUBIO regarding his work on
the vessel.

€. He did not operate the OWS or the incinerator aboard the M/V NEW FORTUNE.

f. He was shown several photographs and he acknowledged being familiar with the
photographs (ENCLCSURE (19)}. He took photograph 1-5 while aboard the M/V NEW
FORTUNE (ENCLOSURE (20}}. He provided the photographs to C/M RUBIO before
arriving toe Australia on 2009, C/M RUBIC wrote a description of the photoqraphq
on ecach document CORRAL took the photographs because he felt it was improper to
utilize a "magic hose” to discharge oil overboard without passing through an QWS,

g. He explained that photo 1 of 5 was a photograph of the “magic hose” {ENCLOSURE
{Z1}}. The blue hose was vsed to discharge vily wastewater overboard. He
referred the blue hose as the “magic hose.” He stated Rodrigoe DONIEGO, Third
Engineer (3/E), M/V NEW FORTUNE; Lec RELACION, Forth Engineer (4/E), M/V NEW
FORTUNE; Virgilio FILOSCPO, Oliler, M/V NEW FORTUNE; Romeo HADCAN, Ciler, M/V NEW
FORTUNE and Jodcan LORCA, Qiler, M/V NEW FORTUNE referred to the blue hose as the
"magic hose.” It was a customary practice on the M/V NEW FORTUNE to connect and
disconnect the “magic hose.” The “magic hcse” was connected to a valve
funidentified) that led to .he overboard discharge valve. The other end was
connected to a flange an a pipe that led ta the bilge tank.

FOR OFFICIAL USE ONLY CLASSIFICATION STAMP
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CG-4608 REPORT OF INVESTIGATION (continuation sheet)

CCN: 0D4C-10GPA (162 2F (GK}

SUB4:

Details:
h. He undersiood the use of the “macic hnse” was impropar, but ho tollowed 2/
DOMBROVEKYY orders to connect and disconnect the "maglc hose” because he wias his

superiror.

i. 2/%2 DOMBROVSKYY ordered him to disconnect the “magic hose” before arriving to
port. COBRAL did not remember what port. He was with Jose ARLIN, Wipor, M/VY NEW
FORTUNE when he received his ordevs from Z/F DOMBROVSKYY to disconnect the “magic

hose.”

Special Agent’s Note: Jose ARLIN was no longer part of the crew of the M/V NEW )
FORTUNE at the time of arrival inte Oakland, CA. L

k. He connected the magic hose, that was connected to the boiler blow down valve,
to the overboard discharge valve. ARLIN connected the other end of the “magic
hose” to the pipe that led to the bilge tank. 2/E DOMBROVSKYY ordered ARLIN; 3/E
DONIEGO, FILOSOPO, and other crewmembers to connect and disconnect the “magic
hose.* 2/E DOMBROVSKYY also connected and disconnected the “magic hose.”

1. The M/V NEW FORTUNE used a different “magic hose” before the “blue magic hose.”
The “old magic hose” was brown in color. He was ordered to disconnect the “brown
magic hose” on one cccasion by 2/E DOMBROVSKYY. When the M/V NEW FORTUNE was 1n
dry dock inm October 2009, the “brown magic hose” disappeared. He and 2/E
DOMBROVSKYY were invoived In cuttipg and creating the new “magic house” that was
blue in color.

m. C/E DIMITRAKIS installed “magic pipe” inserts in the diesel and fuel oil tanks
to disguise the guantity levels in the tanks. He did not know why C/E DIMITRAKIS
wonld steal the fuel. He was not invelved with the installation of the “magic

pipe” inserts. He took photographs of the “magic pipe” inserts (ENCLOSURE {22373 .

n. When the M/V HEW FORTUNE left Australia %o go to Oakland, CA; he wrote a letter
describing the ™magic hese,” to the Australian authorities. O/M RUBIO went to the
engine room to confirm that the biue hose was the “magic hose” after CORRAL
requested it. C/M RUBIO told him that the blue hose was a “magic hose.”

o. ille provided a metal tool, which he described as a “flat bar.” He welded two
parts together to create the “flat bar.” The "flat bar” was used as a tool to
clean the “magic hose.” He would attach a rag on the sharp, pointy end of the S
“flat bar” to clean the inside of the “magic hose.” He was instructed by Z/E
DOMBROVSKYY to clean the “magic nose” for the purposcs of removing the left over
0il in the hose from the illeqgal discharge of oil. He used the “flat bar” on two
occasions. No one else used the “flat bar.” The “flat bar” was stored in the
steering area, where all the other hoses were kept. The M/V NEW FORTUNE' S
steering area was approximately 30-40 meters away trom the “magic haose.” The
“flat bar” was loaged and secured at CGIS PACREG office by 5/A Laurie CAPP-CARTER,
Evidence Custodian, CGIS PACREG, Alameda, CA on 18 March 2010:

{al One metel toel. evidence tag 170370
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CCN: -

sSUBJ:
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Details:

34, On 18§ March 2000, av approximately 1320 hours, 8/A's RIVERA-CURDRANG and

YOKUMOTO, with PETTUS and CADET interviewed Leo RELACION, 4th Engineer or the M/V NEW
FORTUNE. Also present for the interview were RELACION'S attorney, Brian GETY; and
Tagalog-Fnglish Interpreters Karenina CASTRO. RELACION provided the folliowing

information:

a. Before becoming & 4/E, he was an oiler for six years.

b, He received training in the Philippines' on MARPOQL 1, 2 and &; basic S50LA5;
bbasic satfety course; engine room management and Hazmat.

¢. He began working on the M/V NEW FORTUNF on 25 January 2010, while the wvessel
w5 In South Korea. He has no prior experience working with TRANSMAR.

d. He conducted maintenance con all the purifiers onboard the M/V NEW FORTUNE
engine room; pumps and any work order trom 2/E DOMBROVSKYY.

@. He usually stood the night watch and at times he would stand watch from his
cabin responding to any alarm from the cabin to the engine room.

f. The condition of the M/V NEW FORTUNE was relatively good in comparison to some
of the other ships he has worked on. He experilenced no problems with the
machinery during the trip {rom South Korea to Oakland, CA.

g. 2/ DOMBROVSXYY has been onboard the M/Y NEW FORTUNE since the time RELACION
arrived onbcard. from the time M/V NEW FORTUNE departed South Korea, the “magic

hose” was connected from the boiler blow down valve to the oily bilge tank. He
described the “magic hose” as blue, three inches wide, four meters long flexible
hose with a flange at both ends of the hose. He has witnessed many times when

FILOSOPO: LORCA and HADCAN connected and disconnected the “magic hose.”

bi. The bilge pump was used to pump the oily bhilge water overboard through the”
boiler bleow down valve and the sludge was pumped overboard utilizing the sludge
pump. Since 2% January 2010, he has not seen the OWS or the incinerator
operating. He did not know how the M/V NEW FORTUNE was disposing c¢f their

garbage.

i. At approximately 1338 hours, he admitted to taking pictures of the “magic hose”
with his cell phone and gave the agents verbal consent to extract the pictures

fram his cell phone.

J. He saw the “flat bar” in the fitter's workshop and witnessed 2/E DOMBROVSKYY
utilizing the “flat bar” to clean the “magic hose.” He only saw 2/E DOMBROVSKYY
c¢leaning the “magic hose” once.

k. The “magic hose” was connected from the time the M/V NEW FORTUNE departed South
Korea to the time it get close ts San Francisco, CA. C/E DIMITRAKIS would tell
the oilers to energize the sludge pump and cily bilge tank pump to discharge the
contents overboard through the bailer hlow down valve., He never saw 2/E
DOMBROVSKYY ordering the cilers to operate the pumps to discharge cil overboard.
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CG-4608 REPORT OF INVESTIGATION {(continuation sheet}
SUBJ: CCN: =
Details:

Special Agent’'s Note:

Througheut the course of thoe interviows, the interviewees would

say the port of enlry was San brancisco.
FORTUNE into the U.5. was the Port of Oakland, CA.

1. C/E

witness of what C/E DIMITRAKIS wrote on the ORB. He would sign the ORB because

he was

not knowing what he was signing for, buot he had no choice. He did not want to
make C/F DIMITRAKIS angry nor have any problems with C/F BIMITRAKIS for not doing
what he was told. He was told by the C/E DIMITRAKIS, he needed to follow all

arders

m. The

n. Before the M/V NEW FORTUNE pulled into San Francisco, CA he witnessed 2/E
DOMBROVSKYY remove the “magic hose” and use the “flat bar” with a rag to clean the

inside
Ymagic

side in the englne roocm workshop.

o. Prior teo arriving in San Francisco, CA,

the C06

say the incinerator was operated for fourteon hours every day.

p- On 16 February 2010, while the CG inspactors were onboard the M/V NEW FQRTUNHE,
he gave a written note and showed the pictures taken with his cell phone of the

“magic

(ENCLOSURE {23j}. The written note was written by CORRAL and it said “there was
nil discharge overboard.”

g. He was never ordered to connect the “magic hose.”

r. DONIEGO; LORCA; FILOSOPRCO; HADCAW and he were told by CF/E DIMITRAKIS while

moored
He saw
“magic

s, All

t. He and 2/E DOMBROVSKYY prepared the “magic pipe” while underway from Scuth
Korea to San Francisco, Ch. He was instructed twice by 2/E DOMBROVSKYY to install

the “magic pipe.”

u. RELACION provided one drawing of the “"maglc pipe” and one drawing of the “magic
system and the interview was terminated. Both drawings were transferred to
5/A CAPP-CARTER, Evidence Custodlan, (GIS PACREG, Alameda, CA to be logged and
secured at CGIS PACREG cfifice.

hose”

fa} One drawing of Magic hose; evidence tag 170971
{b} One drawing of Magic pipe; evidence tag 170971

The first port of entry f{or the M/V NEW

DIMITRAKIS told him to sign the il record book [ORB) so he could be a

told te by C/E DIMITRAKTS, even though he knew it was wrong for him to sign

given by the C/E DIMITRAKIS.

soundings werc made by the oilers and logged on a small note pad.

of the “magic hose.” 2/E DOMBROVSKYY then removed both flanges from the
hose” and reolied it. 2/E DOMBROVBKYY then placed the “magic hose” to the

he was told by C/E DIMITRAKIS to tell
the OWS worked and that 1f the CG asked about the iIncinerator, he was to

hose” to EMS Sandi CARMINE, U3SCG, Sector San Prancisco, Alameda, CA

at OGakland, CA&, to tell the CG the OWS and the incinerator were working.
the C/F DIMITRAKIS and 2/F DOMBROVSKYY present in the engine room while the
pipe” was connected to the boiler blow down valwve.

four ©il purifiers on the M/V NEW FORTUNE worked correctly. TRk
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CG-4608 REPORT OF INVESTIGATION {continuation sheet

SUB.: CCN: DD40-10GPA 0162 2F (GK)
Details:
25, On 18 March 2010, at approximately 1440 hours, S/A&'s RIVERA-CUADRADD and
YUKUMOTC, with PETTUS and CADET interviewed DONJEGO at the USA0, Cakland, CA. e
provided the following:
a. He has been o 3/E for three years. Before becoming a 3/E he was a 4/E.  He
received trarning in the Philippines on: pollution, hazardous materiasls {hazmat )
and advance firefighting. He got the training through the hiring agency in the

Philippines but he paid for the training.

bB. On 14 January 2010, ke began working on the M/V NEW FORTUNE. Tt was his first
time work:ng with TRANSMAR.

C. On the M/V NEW FORTUNE he was a day worker from 0800 to 1700 hours every day,
but if there was bad weather, C/E DIMITRAKIS would make him stand watch. He
worked on the generators, compressers and boeilers. He received his directions
from I/E DOMBROVSKYY. C/E DIMITRAKIS would give him orders every once in a while.

d. The only problem he had with C/E DIMITRAKTIS was that C/FE DIMITRAKIS used a
"magic hose.” He stated the “magic hose” was blue. When shown a plicture of the
"magic hose,” he immediately recognized the hose as the “magic hose.”

€. He stared there should be no cil on the boiler biow down valve or iplng

related to the boiler system.

g- He was ordered by 2/E DOMBROVSKYY to connect the "magic hose,” Irom the boiler
blow down valve to the tanks, but could not remember how many times he was told by
2/E DOMBROVSKYY to connect the “magic hose.”

h. The cilers were told by C/E DIMITRAKIS to run the bilge pumps at nright to pump
cily water from the bilgss overboard,

J- On the trip to Australia, there was a lot of water in the bilges due to a
leakage protlem with the boiler.

k. Since 14 January 2009, he has never secen the OWS being operated and the
incinerator has never worked. Sludge was being pumped overboard.

1. He witnessed BRLIN burning garbage in a drum on the stern of the M/V NEW
FORTUNE. C/E DIMITRAKIS told ARLIN to burn or throw the garbage noverboard. No
one from thc engineering department would tell the master about the illegal
discharging of oil overboard by the engineering department.

m. The “flat bar” was used by him and the cilers to clean the *magic hose” by
direction of 2/E DOMBROVSKYY every time the M/V NEW FORTUNE was schadule to pull
in Yo a port.
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CG-4608 REPORT OF INVESTIGATION (continuation sheet)
SUBJ: CCN: =
Details:

a. He was told by FILOSOPO that 2/E DOMARDVSKYY tossed the “magic hose” cverboard

the day prior to arriving in Caklanag, CA.

p. C/E DIMITRAKIS would get angry at him and be sent home, if he did not sign the
ORE. When he was shown by PETTUS the ORB, DONIEGO recognized his signatures on
the ORB. He stated there were discrepancies with the ORB because the incingrator

did not work.

g. He has never scen C/E DIMITRAKIS taking tank soundings. The small sounding log
was always on a table inside the engine control room. -

r. Prior to arriving San Francisco, CA, he was told by C/FE DIMITRAKIS inside the
engine control room that the U.S. Coast Guard was going to board the M/V NEW
FORTUNE and that he could not mention anything about the "magic hose.” He was
alse told by C/E DIMITRAKIS to tell the CG, if he was asked that the incinerator
worked for fourteen hours without stopping. 2/& DOMBROVSKYY was present when C/E

DIMITRAKTS told him what to say and what not Lo say.

. DONLIEGO did not have any more relevant information and was not asked to provide
an aftidavit. The interview was terminated.
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CG-4608 REPORT OF INVESTIGATION (continuation sheet)
suUBJ: CCN: - ——
Details:

39. On 24 March 2010, at approximately 143h hours, S/87s RIVERA- CUADRADO aned
YUKUMOTO, with PETTUS and CADET interviewea LORCA in the presence of his attorney
O The interview was conductod at the USAD in the Federal Bullding in Cakland, CA
after LORCA agreed to sign a Proffer Agreement (EWNCLOSURE (26)). LORCA provided bthe
following information:

a. He was a cadet on the M/V NEW FORTINE for seven months prior to being promoted
to oiler in which he has been performing in that capacity for the past ten mornths.

b. As a cadet, he took his orders from 2/C DOMBROVSKYY and his job was to wipe
down machinery.

. When he became an viler, he stood the 03000 te 0400 and the 1200 to 1600 hour
watch in the engine room. He maintained the proper liguid levels in the
machinery., Since he reported onboard the M/V NEW FORTUNFE, he has seen two C/FE's:
George GIORGIOS and the curreni, DIMITRAKIS; two 2/E's; Joven BALDICANAS and the
current, DOMBROVSKYY. FEe has scen four Masters since he reported on the M/V NEW

FORTUNE .

d. He took orders from 2/E DOMBROVSEYY who took his orders from CFF DIMITRAKIS.

He never worked on the OWS or the incinerator. He did not know how to operate the
OWS or the incinerator. C/E DIMITRAKIS would conduct tesiing on the incinerator

but he never operated the incinerator to burn rags or sludge.

e. From the time he reporited onboard the M/V NEW FORTUNE he has seen the “magic
hose.” Prior to the dry dock of the M/V NEW FORTUNE, in October 2009, the “magic
hose” was brown in color. After the M/V KEW FORTUNE came out of dry dock, he did
not see the brown “magic hose” anymore. The “magic hose” was replaced by a blue
in color “magic hose.”

Special Agent’s Note: The M/V NEW FORTUNE conducted their dry dock in October 2000.

g- He was shown a picture of the blue “magic hose,” (ENCLOSURE (27}); he
jnmediately recognized the “magic hose” as the one used to pump oily water and
sludge overbeoard. He recognized the valve where onc cnd of the “magic hose”
connecied too, as the beiler blow down valve. When he was shown a picture of the
piping underneath the deck plates, he recognized the picture as the piping coming oy
from the bilge pump (ENCLOSURE (28})). He would connect the “magic hose” to the S
bilge pump piping when instructed by C/E DIMITRAKIS or 2/E DOMBROVSKYY. He and
2/E DOMBROVSKYY would connect the “magic hose” together. He connected and
disconnected the ™magic hose” approximately ten times. He connected the “magic
hose” right after getting underway [rom a port of call and he disconnected befere

pulling into a port.

h. DIMITRAXIS went home in November and came back to the M/V NEW FORTUNE in March.

Special Agent's HNote: LORCA did nct give the exact years for the time period when
DIMITRAKIS was off the M/V NEW FORTUNE, but based on the time period the
investigation began, DIMITRAKIS was orbeard the M/V NEW FCRTUNE during November 2008
and March 2009.
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SUBJ: CGN: D040-10GPA 0162 2E (GK) ]
Detaiis:

1. The sludge and billge waber wore discharged overboard. He waes ordered by OFF
DIMITRAKLS on the phone to empty the bilge and sludge tanks whiiec he was on watceh
tny the engine control room. The discharge wes done at night only. SR DIMITRAKIS
told him ta empty the tanks prior to entering a porl and whonever there was a high
level alarm. 2/8 DOMBROVSKYY never !old him to empity Lhe tanks.

J. When he or ROMEQ had problems with pumping the tanks, C/E DIMITRAKLIS would tell
2/E DOMBROVSKYY to pump the tanks overboard. 2/FE DOMBROVSKYY helpod thom not more
than ten occasions. ROMEO conducted all the tank soundings. He never saw thoe C/E
DIMITRAKLS conducting tank soundings.

k. Garbage was burned in a 55 Gallen drum in the aft part of the M/V HEW FORTUNF.
The burning was done by him and C/E DIMITRAKIS and 1t was usually done early in

the morning.

1. He cleaned the "magic hose™ with a wire and a rag filled with a cleaning
Aeocording to him the cleaning of the "magic hose”

compound named “electro clean.”
He did not know what happened to the "magic

was done prior to arriving a port,
hose” after he cleaned it

Luster-0On 310 was & powder heavy duty, non-chelated zlkaline

Special Agent'’s Note:
greaso and sook aleaning residues

electrocleaner formulated for the removal of smut,
ftrom metals prior to eluctroplating.

. He witnessed C/E DIMITRAKIS btesting the incincrator but he heard an alarm
shortly after it waes fested. When asked if he knew the (G was coming onboard,
replied "ne.™ C/E DIMITRAKIS teold him and FILOSOPO in the engine control room,

he

not to say anything to the CG about the sludge and bilge water overboard discharge
while they were moored at the

dock i1n Cakland, CA.

Prier to arriving to Oakland, CA, he and FILOSOPC disconnected the "magic hose”

then 2/E DOMBROVSKYY connected the boiler biow down piping and
While moored in

.
and cleaned it,
used the steam and water to blow down the boiler blow down valve,
Dakland, CA, he and FILOSOPC were instructed by C/E DTMITRAKIS to get the drum
used for burning garbage and to bring it to the workshop in the engine rcom. A
Chinese Class Representative instructed C/E DIMITRAKIS and 2/E DOMBROVSKYY to
destroy the drum in their presences. /L DIMITRAKIS ordered him and FILOS0OPO Lo

destroy the drum in the work shop.

p. LORCA provided a hand written drawing by him of the piping set up for the
illegal discharge operations to the agents (ENCLOSURE (29)) and the interview was

terminated. i
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Detaiis:

40. ©n 24 March 2010, at approximately 1601 hours, S/A's RIVERA~CUADRADO and

YUKUMOTO, with PETTUS and CARET interviewed FILOBOPO, in the presence of his attorney
COX. The interview was conducted at the UZAO, Oakland, CA, after FILOSOPD agreed to

sign a Proffer Agreement (ENCLOSURE (30}+)Y. FTLOSOPO provided the fellowing
information:
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CG-4608 REPORT OF INVESTIGATION (continuation sheet}
SuB.L RIE, CCN: 0040-10GPA 0162 2E (GK}
Details:

a. He was an oiler on the M/V NEW FORTUNE for ten months., He was an engine room
watch stander for the 0400 to 0BO0 hours wabch.

b, He was told by C/E DYIMITRAKIS to cnergize the bilge pumps to pump olly waste

water overbaard. He would scmetimes take tank soundings when C/FE DIMITRARKILS

ordered it

c. Before the M/V NEW FORTUNE he was working onbeard the M/Y MED DIGNITY as an
oiler for almest Lhree years. ‘The only difference between the two vessels was
that the OWS and the incinerator were operational on the M/V MED DIGNITY.

d. He described the boiler blow down valve as the place where the “maglc hose” was
connected.

¢, He and LORCA connected and disconnected the “magic hose” by order of 2Z/E
DOMBROVSKYY. He has connected the “magic hose” ten times since being onboard the
M/V NEW FORTUNE. He and LORCA removed the “magic hose” prior to arriving a port
and they would connect the “magic hose” one day after departing a port.

f. C/E DIMITRAKIS called him while on watch in the engine control room and
instructed him to pump oily water overboard, he did not remember when.

g. When he and LORCA had problems with Lhe bilge pumps, 2/E DOMBROVSKYY would geo
dawn to the engine :coum and cperate the pumps himself to pump sludge and olly

water overboard.

L. The overboard discherge was only conducted during the night watch and tf there
was daylight, 1t would be passed to the next watch stander,

i. C/E DIMITRBKIS would get angry if they pumped oily water and sludge overboard
during the day.

j. He once used diesel oil to clean the “magic hose” and when C/E DIMITRAKIS saw
him, C/E ODIMITRAKIS got angry and told him to use “electro clean.”

k. He witnessed C/E DIMITRAKLS and 2/F DOMBROVSKYY c<leaning the “magic hose” after
removal .

1. On the day prior to arriving in San Francisco, CA, he witnessed 2/B DOMBROVSKYY
rolling the “magic hose” and tight on it with a bronze cable then he helped 2/E
DOMBROVSKYY clean both "magic hose” flanges.

m. While on watch, he witnessed C/E DIMITRAKIS testing the OWS and the incinerator
but they did not work. He could not remember when that took place.

a. He never saw C/E DIMITRAKIS taking soundings. C/E DIMITRAKIS gave instructions
that the only person that could take soundirngs was the 0B0CG-1200 hours watch

stander.
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CG-4608 REPORT OF INVESTIGATION (continuation sheet)

SUBJ: Motor vessel ) NEW FURTINE CCN: = <

Detaitls:
p. He was toeld by C/E DIMITRAKIS to tell the CG that *he OWS and the incinerator
worked for fourteen 1o seventeon hours. He was told to say thnat, after he had

already told the CG inspectors, the OWS and incincrator wero noet working,
5. He did not know or hear about the "magic hose” being thrown overboard.

r. FILOSOPO provided no more relevant information and was not asked to provide a
statement and the interview was terminated.
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United States Environmental Protection Agency
Criminal Investigation Division

Case Number Investigative Activity Report

0900.0427

Case Title: Reporting Office:

M/V New Fortune San Francisco, CA, Area Office
Subject of Report: Actlvity Date:

INTERVIEW OF GUY THERIAULT ON MAY 21, 2014, May 25, 2010

Reporting Offlcial and Date: Appraving Officlat and Date:
Scot R. Adair, SA Nicholas J. Torres, SAC
25-MAY-2040, Signed by Scol R Adair, 54 26-MAY-2000, Approved by: Juy M. Green, ASAC
SYNOPSIS

05/25/2010 - On the above referenced date, Special Agent Scot Adair, Trial Attorney Lana Pettus
(DOJ Environmental Crimes Section), and Assistant United States Attomey Chanhayi Cadet
interviewed Guy Theriault about the aperating condition of the M/V New Fortune (New Fortune)
when he inspected the vessel in February and March of 2010, Theriault’s attorney, Greg Linsin,
was present during the interview. Alison Yurovchak and Merideth Kirby (both attorneys with
International Registries, Inc.) were also present.

DETAILS

Theriault provided the following information; he has an extensive background in the maritime
shipping industry and vessel safety. From 1983 until 2003, Therjault was a member of the United
States Coast Guard. In 2008, Theriault was hired as a “Flag State” Inspector by the Republic of the
Marshall Islands. The New Fortune is a Republic of Mashall [slands flagged vessel. Theriault
conducts various inspections of Republic of Mashall Islands flagged vessels at the request of his
employer.

In February, 2010, Theriault was contacted by his employer and instructed to conduct a “Special
Inspection™ of the New Fortune which was located on the San Francisco Bay, California. On
February 17, 2010, Theriault arrived at the vessel and began his inspection. During his inspection,
Theriault evaloated the ship's crew and the vessels’ condition. He also evaluated the crews’
comununication skiils and their ability to safely operate the vessel. Theriault’s inspection of the
vesscl eventually evolved into an investigation maintenance and operating procedures on board the
ship. The inspection Theriault conducted is outlined in the “MI 260" guidance document.

Theriault arrived at the New Fortune on February 17, 2010. United States Coast Guard {USCG)
personnel were already on the ship, including Charles Curtian. Theriault was then briefed by
Curtian on his findings up to that peint. Theriault stated that he observed the ship’s Qily Water
Separator {OWS) on that date, but that it had already been partially disassembled. 1t is Theriault's
understanding that the OWS’s intake and discharge pipes had already been seized by USCG
personnel prior to his arrival on the ship. Theriault recalls reviewing the engine room computer
print-out that indicated a function test had been done on the OWS on February 16, 2010,

Theriault stated that when he was conducting his inspection/investigation on the New Fortune, he
was accompanied by various attomeys representing various parties aboard the vessel, The
inspection took several days. He was informed that both the Chief Engineer and the 2nd Engineer

This document contains neither recommendations nor conclusions of the EPA.
Itis the property of the EPA and is loaned to your agency;
it and its contents are not to be distributed outside your agency.

OCEFT Form 3-07 (0110} Page 1 of 3
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could assist him with his inspection/investigation, but that neither of them would provide him with a
statement, or consent {o an interview. As a result, Theriault did not ask either of them any
substantive questions. Based on his observations, however, Theriault stated that it appears that the
engine room crew was not following the ship’s safety plan prior to arriving inside the San

Francisco Bay.

Therianlt stated that Curtian provided him with a “thumb drive” device that contained a document !
he was told was writien by the ship’s Chief Mate. Thertault reviewed the document and returned

the thumb drive device to Curtian two days later. Theriault recalls that the document reflected the

claim that oil was illegally discharged from the ship.

Theriault recalls seeing a short length of blue rubber pipe (approximately three to four feet in
length) in the ship’s engine room. This length of pipe was too short for use as a bypass for the
ship’s OWS. He added that a pipe of that type would need to be approximately twelve to fourteen
feet long to bypass the OWS. Theriault recalls reviewing photographs of the ship’s disassembled
Boiler Blow Down Valve and recalls some of those photopraphs showing black residue inside the
disassembled valve.

On February 18, Theriault returned to the New Fortune and met with the ship’s Master. The two
of them discussed Theriaults’ inspection and a *‘detention letter” partially based on information
obtained from a “Form B” generated by USCG personnel.

On February 19, Theriault was on board the New Fortune during a test of the ship’s incinerator.
Theriault explained that the incinerator failed to ignite on the first six attempts and that it 11t on the
seventh attempt. No effort was made to bumn waste ¢il because the Chief Engineer claimed that he
did not warm the waste oil tank prior to the test. Theriault stated that the waste oil on the New
Fortune needs to be approximately 180 degrees Fahrenheit prior to burning. Based on the Chief
Engineers’ claim that the oil was too cold, the test was terminated early.

On February 21, Theriault teturned to the New Fortune with Marshall Isiand Nautical Inspector
Davis Kong. Theriault explained that Keng was on the ship to assist hiin with his
inspection/investigation of the vessel and to observe a second test of the incinerator. Theriault was
not physically present at the incinerator during the test attempt because there was not encugh room
for him with Kong, Chief Engineer, 2nd Engineer, USCG personnel, and lawyers present for the
test. Kong later told Theriault that the test was cancelled because the incinerator was non-
functional and that the crew did not know what was wrong with the unit. Theriault later observed a
pipe with leaking oil present in its lagging. Theriault made note of it due to the associated fire
hazard with the leak.

On February 22, 2010, Thertault and Kong returned to the vessel to observe a test of the ship’s
OWS. Theriault explained that the test result was “unsatisfactory”-and that the OWS appeared at the
time to have been non-functional for lengthy pertod of time. Theriault stated that the QWS
produced only approximately one cup of fluid after operating for several minutes. Theriault later
observed the OWS “stop check valve” being removed. The valve was highly corroded and non-
functional. Theriault estimates that the stop check valve was non-functional for “weeks or maonths”.
He did not cbserve oil inside the stop check valve.

This document contains neither recommendations nor conclusions of the EPA.
It is the property of the EPA and is Joaned to your agency;
it and its contents are not to be distributed outside your agency.
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Theriault explained that the OWS on the ship has an extemnal filter near the unit. This filter is meant
to filter oil out of the water after it is discharged from the OWS unit. It is sometimes referred to as a
“polishing filter”. Thenault observed the disassembled filter and noted that it appeared to be
comprised of non-factory componeants, including charcoal petlets. The filter did appear to work

after the OWS was repaired and functional severa) days later. When the OWS was finally repaired,
Theriault noted that it discharged water containing less than 15 parts per miltion of oil *like a fire
hose”. Theriault recalls reading a Class Society Audit report in which reviewed maintenance records
from the New Fortune claim the QWS was “overhauled™ in October, 2009.

Theriault explained that he encountered an “aiternate incinerator” in the form of a “burn barre{” on
the New Fortune. The barrel was used apparently to bum trash when the vessel was at sea. Theriault
does not believe the burn barrel was hidden from him or other inspectors.

Sometime {ater in his inspection, Theriault became aware that the ship’s incinerator was missing
its “forced draft fan” because it was sent in for repair. He also became aware that the incinerator’s
intake feed line was clogged. Theriault does not know when the line became clogged, but believes
that the waste oil was not being burned in the incinerator when the intake line was clogged.

Theriault stated that he has seen many ships during his career as a Flag State inspector and USCG
member. He claims that he has seen ships in worse condition than the New Fortune, but that this
vessel suffered from several serious operational deficiencics,

Therianit provided the reporting agent with several photographs of the New Fortune’s engine
room and surrounding area (see attached photographs). Therianlt noted that he did not take the
photographs and that several of the time stamps on the photegraphs appear to be inaccurate,

ATTACHMENT
Attached Photographs M/V New Fortune

This document contains neither recommendations nor conclusions of the EPA.
It is the property of the EPA and is loaned to your agency;
it and its eontents are not to be distributed outside your agancy.
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il Sample Analysis Report

Sector San Francisco
Case / Activity Number 3681633

Marine Safety Laboratory
Case Number 10-051

coPY

ENCLOSURE (¢ ) / /
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Manayer 1 Chelsea Sireen

LS Const Guannd INew baoswdon, C7F (03210

Marme Safeiy Laboratery  Phone: (R00) 271-2704
Faxc: (RO 271-2641

1.5, Depariment of
Fomeland Securny

United States
Coast Guard

J6d 3D
01 Mar 2010

MEMORANDUM
\.% N
From: X.Jugir
G MSL
To: CG. Sector San Francisco

Subj: OIL SAMPLE ANALYSIS REPORT, MSL CASE NUMBER 10-05]
UNIT CASE ! ACTIVITY NUMBER 3681633

1. The taboratory analysis of this case has been completed and our report is Jorwarded.

The technical data supporting the report (spectrograms and chromatograms) have been
archived atour facility and are available upon request. We will maintain the oil samples

in refrigerated storage pending final case disposition.

2. Questions concerning this report or the analytical methods used should be direcied to
the Supervisor of Analysis, Kristy fuarre.

Enciosure: (1) MSL Report 10-051

ENCLOSURE (1 )
PAGEZ_OF 2-PAGES
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United States Coast Guard
Mariue Safety Luboratory
Oil Spill Tdentification Report

HO-GS51
Reguestor: Sector San [Franciseo
Unit Cusc/Activity Number: 3681633
{teccived: 24-Feb-10 Via: Federal Fspress 803197093320/30/41/532

Number Of Samples: 21
Lab NOQ. of Spills: 1,2,3.4,5, 7,8 9,10 and 11
Lab NO. of Suspects: 12,13, 14,15, 16,17, 1%, 19, 20 and 21
Lab NO. of Background: &

Analysis Methods:

v GAS CHROMATOGRAPHY {GC)

wF: GAS CHROMATOGRAPHY MASS SPECTROMETRY (GC-MS}
I~ INFRARED SPECTROSCOPY {IR) |

Laboratory's Conclusion (as explained befow): NON-M ATCH

RESULTS:

11 were specifiec to be representative of spilled oil. Analysis indicales:

1. Samples 16-051-1,2,3,4, 5,7, 8,9, 10 and
ightly degraded fue! oil mixed with

A. Samples 10-051-3 and 4 are similar to each other and contain very sl
jubricating oil. Differences are consistent with weathering.

B. Samples 10-051-8 and 11 are similar o eacn other an
jubricating oil. Non-petroleurn contamination is present in both samples. Minor differences observed between

samples 10-051-8 and 11 are consistent with weathering and non-petroleum contamination. .
C. Sample 10-051-5 contains a mixture of fuet ol and lubricating oil with characteristics different from thase of spill

samples 10-051-3, 4, 8 and 11. Differences are not consisient with weathering or non-petroleum contamination.

D. Sample 10-851-10 contains a mixture of fuel oil ang lubncating oil with characteristics different from those of
spill samples 10-051-3, 4, 5, 8 and 11, Non-petrcleum contamnation is present. Differences observed between
sample 10-051-10 and samples 10-051-3, 4, 5, 8 and 11 are not consistent with weathering or non-petroteum

contamination.
_E. Samples 10-051-1, 2, 7 and 9 contain petroleum oil.

PUFPOSES.
2. Suspectsd source samples 10-051-12, 13, 14, 15, 16, 17,18, 19,20 and 21

characteristics different from those of spili samples 10-051-3, 4,5, 8, 10 and 11.
weathering or non-petroleum contamination.

d contan very slightly degraded fue! ol mixed with

However, the quantlity is not suhfi_cigant for c_or_nparjsqn

contain various petroleum oils with
Cifferences are not consistent with

3. Sample 10-051-6 was specified to represent clean water. No petraleum oil was detecled.

CONCLUSIONS:

1 Samples 10-051-3 and 4 represent gifferent portions of the same spilled oil  Diflerences are attributable 10

weathering.

_ DATE _0iMar10 ENCLOSURE (Y )
PAGE.ad OF 2-PAGES

SUPERVISOR OF ANALYSIS_ ¥ m‘%gm/r;) Z«m Lo
TECE
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' United States Coast Guard .
Marine Safety Lnborsatory _
Oil Spil! tdentification o
Report Continuation . -
H}-051

2. Samples 10-051-8 and 11 represent different portions of the sare spilled oil.  Differences are atiributable to
weathering and nen-petroleum contamination,

3. Samples 10-051-5 and 10 are different from each other and from samples 10-051-3, 4, 8 and 11. Differences are
not attribytable to weathering or non-petroleum contamination.

4. Suspecled sbusce samples 10-051-12, 13, 14, 15, 16, 17, 18,19, 20 and 21 and spill samptes 10-051-3, 4, 5, §, 10
and 11 are nol deqived from a common source ol petroleum oilt. Differences are nol atiributable to weathenng or non-

petroleum contamination,

5. Samples 10-051-1, 2, 7 and 9 do not contam a qguantity of petioleum oif sufficienl for correlation analysis

6. Sample 10-051-6 contains essentially oil-free waler.

ENCLOSURE ( )
PAGE_{ OF 2>-PAGF®

DATIE 01-Mal-10~_ '

N
SUPERVISOR OF ANALYSIS % JL{*"F,‘;‘Z%@/ /m (a2
7

Page 2 ol 2
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. * .

United States Coast Guard
Marine Safety Laboratory

Oif Spill tdentification Analysis
Cost Recovery Docnmentation

Laboratory Case Number:  10-031

Reguestor:  Sector Sun Francisco

Uait Case/Activity Number: 30816353

Nuamber of Sampies: 22

Cost Per Sample Prepared: £20.00

Total Costs of Sample Preparation: $440.00
Number of Aunalysis: 46

Cust Per Sample Preparced: $86.00

Total Costs fur Analbysis: ' $3,956.00

TOTAL COSTS: $4,396.00

This documentation is provided for purposes of Phase IV - Documentation and
Cost Recovery under the National Oil and Hazardous Substances Pollution
Contingency Plan (40 CFR Part 300)

Signature: |_ 77 Date: 01 Marl0

ENCLOSURE (¢ )
PAGE_S_ OF 2-PAGES
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United States Coast Goard
Marine Safety Laboratory Sample
Check-In Log
MSL Casc/Activity Number: 10-051

Reguestor: Scetor San Francisco Finit Case Number 3681637

Page 7 of 8

Federal Project Number: Delivery Method:  Federad Bixpress
Received Darte: 24 Feb 14 Delivery Number: 863197093320/30/41/52
Privrity:  No Rush: Yes Comparison No
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! Remarks: Samples I-HE changed o "spill” by direcion ol fepiriing uni,
3 |
Sdmplcs chcckcd in I}) 1Y MIGE RUSHARLE \\/w@’ Daie: 24 Feh 10

Sample Custodian:  MST2 JOHN AGAPFID 4
Supervisor of Analysis:

Pape Vol )

bate: .;/JG/K)
Date: - oy Mo
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United States Coust Guard
Marine Safety Laboratory
Checelk-In Log

MSEL Case Number: 10-051

Lath Ruwiber Sample Descriptivns from Sample Jars Spilt Souree
1151
LM 3681633114 AN BOILIEK BLOWDOWN YALVE GASKET RESINR '
11 SAMPLE [AKEN FROM YALVE RUMOVED HUOM vEL THEE R :J] '
TR0 -
L)
ELMNE WK 163512401 WASTE QUL INCINERATOR TANL NEW TORTUNI
B2 - %
H FER T3 103
BCNE JORIG33-13-F0 TRISEL O TANK FOR INCINERATOR REW FORTIINT
13 [ "
| _ - 19 FER 101315
BN 16816331410 DEAYY FUEL O3 SETTANK NIFW FOTUNE |
10 Fizt3 1t :
LTINS 368 03315108 DIFSEL QI SEY TANK NLW FORTUNE i
13 L %
19 FEB 10
FONE 3R 1H33-16-100 SLUDGE TANK MNEW FORTUNE . t
16 - .
' 1OUER 10 '
FOME 38 I33-17-EH HEAYY FUEL QL SER TANK NEW FORTUNE
£7 ' 2 bl
19 TFER 4 |
. ECNE JaR1633-15-120) DIESEL QI SER TANK NEW FORTUNE |
1§ L 1% !
19{ER i
ECR 3GRT633-19-E1) HILGE O TANK REW FORTUNE
i I
» 19 FEH 10 - s
LORE 36816332011 FUEL O DIRAIN TANK MW FORTUNE B .
i vl
20 1¢ FEL HO
Sunples checked in by:  MST3 MIKE RUSHANE \\/‘*’12',/ Date: 2 lch 10
e T . I
Sampic Custodian:  MSIZJOUN AGADITO ’ /'ﬂ'l//’ ate: \,)/cbé /ﬁc
Snpervisor of Analysis: KU O Date: (Ve (o

Poge 2ol 3

ENCLOSURE ( 4 )
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e BW ISR T2 -]
AR EU A i
CIFHNA CLASSIHICATION SOCHETY
ADDITIONAL ALIDIT REPORT 1FOR SMS

Contral Ne NY 10E55]

ROC [} SMC [+ S B
| Stup Nume of Ship: NEW FORTUNE

Cluss No 9a1°33 35 WAL Womber: YOR2LAL
Flug. 1ae Republe of Marskat? s Clert Noool SMORIOEETA?
Call sign: VIOHT Portof Regisby:  Maporn
Type of Ship: Bulk Camier Gross Tonnage: 26136

Company Name of Company:
Adress:
Cert. Mo, of DOC: Desipnaled Person:
Tel No.: Fax Na.:

Repon T

Al the reguest of the management company of the vessel and unter the instruction from CCS Headguarters, an additional vertficalion
in scopt of intermediaiz verification was carried pul 1o deal with the deficiencies concerning safety manapement sysiem nposed by |
USCG PSC inspeviion ReportMISLE Aztivery No.36E80366) and Flag State Detention (Ovder dated on Feb. 22, 2010

Un Feb. 23-24, 2010, the undersigned auditor did attend on board (ke ship a1 Oakland anchorage, CA, USA, for purpoess of carrying
out 8 Nichd mudsl 1o the Master, Deck Dept., Enging Dept and the ship's persannel essoiciated with the SMS according to the audit .
plan. ‘The sudit was conducted through inquiring or talking with the crew except (VE and 2/E, checking relevant records, ship and
tquipment on-5ike inspection end observing the exercises . The verification was mainty focused on the crew's duties and
responsitilivies, onboarc training. key shipboard operations, maintenance of Lhe ship and eguipments, etc.. Based on the objective
evidenze collecied,, 2 major non-conformitics and 6 non-conformities were identificd. The comective and prevenlive aSuons plan fo .
alt non-conformnies were propesed by the ship's company and masler, whick has been approved by the undersignes on Ist Mareh

2010.
On Zth-8th March 2040, the undersigned did aticnd on board again 1o confirm that the corrective actiens [or downgrading the major

aen-conformines had been laken argd verified to be efiective Meanwhile, the preseat C/E and 2/E efler hand-aver were intervicwed
wath respeci to thewr duties and responsibilities with satisfaction Therelore 2 major non-conlurmitics have been downgraded 1o

non-conformitics in resubt

Based on the above-mentioned, and aveording w CCS Ruies and Regulstiens for certification of SMS, & foliow-up sdditional
venfication within (hree months is required 1o confirm the effectivencs: of cormective and preventive aclions to the NCs, and Rurther
tvatuale the running eflecriveness of SMS on boad,

—

. . o0 . - x4y
Hudit detals: Date o Audit: 2Hre < 23
jz{)rU_Q:’)_ > -8

Lead Auditor; #f45(Sho Hua)

Mlace of Audi: Oazkland Anchorage, CA, USA

l Auditor EFAE(Shu Hua) B30 Bin)

DATE: Murch 8, 2010 'LEADAUDITOR: | s =

Fo2( Shu lua )

REMAREK: [x] arpLicaste [ |woT APPLICABLE .-

ENCLOSURE (/Y ) > @
(Rev.8.0 20091 115-1/1) pAGE__]_OFfJ_:)_PAGES =

FORTUNEOD4195
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Case 4
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Onmaz_._m procedures:

Bypass n__ palishing filters

If the OWS is capable of producing a discharge below

15 PPM then the palishing filters can be bypassed 1o

allow for a more economical discharge.

1. Openvalve 'C".

2. Close valves 'A' and 'B'

3 Adjust the Backpressure Control Valve for proper
pressure inside the OWS.

Using the polishing filters:

When tha OWS discharge cannot be cansistently kapt

below 15 PPM then the polishing filter can be put online.

You may also chose to modulate valve 'C' to mix treated

water and raw water to oblain a PPM value less than 15

rather than passing all water through the filters, which in

most cases will produce near 0 PPM

1. Open valves'A' and B'.

-2. Close valve 'C' complelely to direct all flow through
the polishing filter. -

3. Open valve 'C’ slightly to allow mixing of raw and
polished water that will produce a discharge
consistently below 15 PPM. This method will help
reduce filter consumption If the lowest PPM possible
is not required.

4. Adjus! the Backpressure Control Valve for proper
pressure inside the OWS,

VIGILANT MARINE SYSTEMS,
7000 Marrill Ave., Sune F Bidg.

New Fortune

Eliminator Polishing Filter Layout

Chino, CA $1710
PHONE [1) 903-537-9508
FAX (1] 309-537-3514

HEV

1 ELM-NWFT-100115-P1 NA

TWG O Part Number
DRAWN BY: CRAIG A. W)

10F1 SHEET _

March 7, 2018

_ NONE  SCALE

FORTUNEO004196
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ol U R T R

Company/Ship

Forn BWESMTOL L)y

oA 2% dl
CHINA CLASSIFICATION SOCIETY
SMSTRAE T 3t
OBSERVATION NOTE FOR SMS

l

R YR v RUE N ST TR

BiZE FONTUNE

CONTTOL. NG,

(150 Code

TEMAMLIH B T T

3

o

55 (No.) FEIF {Obser val 1oug)
) _ L Rel (No )
Frocedure OP-0B "Yescel Condilion Murujwn’fj;;', Lhe interval of
! inspection to vessel by superintendent is "at least onee per 4
catendar year” For M/Y New Fortune, the recent two ingpections
1 vere on Jan. 2008 and May 2009
REMARK:  [X] APPLICABLE [ “JNOTAPPLICABLE

{Rev 8.0 20091115-171)

ENCLOSURE (/1)

PAGE_¢ OF

JOPAGES
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He B OS2 1l
CHINA CLASSIFICATION SOCIETY

SMS Non-conformity

ALW FORTUNE

Company/Ship;

Arfmigat (Noo Conformityd

Clicer Form =14 “beck Crancs DManted wontoname
Report”, the auditor Tound that lasl inspection
of deck crancs was conducled on Nev, (K, 2000
The inspection interval of deck crane is 2
months bazsed on the requirement of Deck 15
Manual. ) s more than 4 months from Nov, 04,

2009 1o Fen. 23, 2010

DR/ [
Rep. Acknowledge:

. 43N RWPEMTUIZ-G
_HEMS nviess
El !UI mmq (IZH”‘]H ALY
Diate: N.C.No.:
TEMACUNEY 543 T2 T
"3M Code Para. Nu.:
’f ik iahh. Deele Depariment
N.C.Location:
WAL
Lead Auditor: %/[/
GEEYAE 25
Audhor: M& [} /

NN

B AGH (Major N.C.)

V25 TN

THEE4).

Proposed Corrective Action-And Proposed Comp. Date { may
be submitted o the leader auditor within 7 days from a.m.
date by the company }:

| ;QT@/ 75 Al iment

\

Major N.C. Downgraded

L

0 (= & \rr\;\
O [ B0 B 3l R LM ) T R S SO | P BT 6 R KR 5 7

BAA GO R, kD
TE AW
Date/Signature Auditor

xh\%ﬁwd@”

[ SR

EHZAM N %

Additional Verification Required

Min# K E M/ S/ TR
He

Contro! number/Cutcome/Date
of Additional Verification

FIBRIN.A)

)1‘ [} 4"3 ﬁﬁ#
N.C. Cleared

SRR

(Yes}

FE®H
1./’_\3'!1

T &t XM e
DATE OF N.C CLEARED

A
Auditor Approved:

(a4 L PN

Responsible Person(s):

| AUDITOR CONFIRMED

FHEAKNBRH

BE L ACRESHARGENTSRENET RS

C AHBEAERRA GBI

M.C Mo indicates the serinl numbe: for N.C. ofthls verification; N.C. location indicates the place where N.C. was fmmd

Al /AAACE M AR /AN . WHREA R (4

.N

su)) . A EeEE K (ARAD)

Representative of company/ship was appointcd, such as designated person(company), captain or chief mate(ship}.

(=)

BURKDM FETCHRATRL/ EEAMEENE, FORAT =S ARNIT,

Propnsed completed date: Major 4.C is o be clzared or downgraded before issuance/endomsemem of cert, N.C. is 10 be comected

within 3 manths.

o

RE/RATAILARDLA/MMIEE. DR AR 1ZE L),

ARAcERAR ) (9 AR

fn.

Responsible person(s) are appointed by company/ship, such as designated person or manager of dept{company); taptain or chief

officer/ engineer(slup).

5 (%] APPLICABLE [ ] NOT APPLICALLE

ENCLOSUR

1)

PAGE Y OFUPAGES

FORTUNEQ004198



Case 4:10-cr-00522-DLJ Document 30-12 Filed O /10 Page,8.ph2d -
LR AN A i
CHINA CLASSIFICATION SOCIETY
SMSA- ARk

SMS Non-condormity )
' AR NY TOBSSS

S/ BN . NEW FORTUNE L. ZO10M:02H230 0 e g, 2
Company/Ship: Liile: NAC.NU..

A i (Non-Conformity) MR 55 1o, )
1SM Code Para. No.:

Check Form 1-22 "Job Order Lisi of leiecis/ - .
Problem.” dated on April 23rd, 2004, 4 jtems /[:"éh#:“?}_iﬁ}l Mestor

were reporied. Bul ne evidence of {ollow-up i
N.C Lacation:

actions taken and/or fecodback from the Comapmy
vas Ld(,nlllicr_l on buard, \:}.rJ_r,h docs nol .ff-),_"‘u].y AL - Huar Sho
with the reguirements ol Procedere OF OF "Ship L ’r/)
Maintenance Montoring’ Lead Anditor: T poe
i g

JB B e She S

i Iva

20 /K ﬂEHLJv

| Rep. Acknowledge: s S
FRASE Major N f/*f‘ﬁ(}ﬁ(ﬂ L) .

B 0 [:v [ i ',

MIERBOREU LT UERAB I EF R ARG | M EL SRS =5 Tﬁ(_
SERIER) Major N.C. Downgraded TB‘ t‘\;‘fﬁ:{lwm ES'

Proposed Corrective Action And Proposed Comp. Date { may o - o
be submitied to the leader auditer within 7 days from a.m. BATEHCRE, B FiE B (I\.

date by th H
ate by the company ) Date/Signatyre Auditor
BT EENME & =2 G
; Yes b No
Additiopal Verification Required &5
e

MFEE O M/ s/ Tk | TEANA
HiS

Control aumber/Cutcome/Date
of Additional Verification

E L SHB - R
N.C. Clearcd (Yes) [ B« tl
| Mok
Ao pi Em
DATE OF N.CC CLEARED

VAREIVS 35 s N 2R R A B X3k 1N =Y !

Responsible Person(s): Auditor Approved: AUDITOR CONFIRMED

I L P ERASHALTFEAT SR AMNBRTRS . FERENKEINT4-EN .

N.C Mo, indicates the serial number for N.C. of this verifieation; N.C. location indicates the place where N.C, was fouml.
2T/ MR AW/ MRS, AR (2 0) . SRR (BN

Representelive of company/ship was appointed, such as desigmated person{company), capluin o clhief mate{ship).

CBUFERADH. FEITSREL AT/ S U AARSME, TRAT AL

Propased compieled date: Major N.C. s 1o be cleared or downgraded before issuancefendomsement of cent, N.C. s o be comected

L=

Lo

withans 3 months.
AT/HEMETA R4 E /AR, S E A RS A E]D . B K (18348) .

iesponsible person{s) are appointed by company/ship, such as desipnated person of manage: of dept{comnpany); coptatn or chicf

oificer/ engincer(ship).
5. %) APPLICABLE [ | NOT APPLICABLE ENCLOSURE { M ¢
4 : PAGE_S_OF

-
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Case 4:10-cr-00552-DLJ Document 30-12 Filed 08/27/10 Page 7 of 21

® il p g d

CHINA CLASSIFICATION SOCHETY
SHS A AT S
SMS Non-conformily |

2k RWISKM702-G

R

NY 10855 .

AvE S (Non-ConToraty )

Buring sile inspection an Lagine Raea, the
audhitor found no gperating instruclion ol Sewape
Treatment Plant, Aux. Gencrator and 000 Purifiet
were posted near by these equipments.

2eal ALY . NEW FORTUNE 10 zoiod02 20T
Company/Ship: Laale:
I-- - . — — e -

ALHITE . 3
K.C.No

[SNIIME Y e 7

ISM Code Pare. No
AL i H:
N.C.Lucation:

Fnprnne Dept

FEAE | Huy Sho

Lead Auditor-

W . Hoa Shu
Auditor:

2 d /AR E:
Rep. Acknowledge:

FPEAEE Major N.C)

O

AFRRAEIN AT RIGEAR DR (UETEELA NS
THEHAKR): -

EHETG RN
hajor N.C. Downgraded

Proposed Comrective Action And Proposec Coimp. Date ( may
be submitted to the leader auditor within 7 days {row a.m.
datc by the company J:

BUAESHOESE, FEA
%%/ 04
Date/Signature Auditor

: Responsible Person(s):

Auditor Approved:

AUDITOR CONFIRMED

a5 I E B )2 T
R o
Additional Verification Required ~ Ye€S o
MEH B M/ G T | AERen U
i
. i Contro! number/Oulcome/Date
&"ﬁ?f ﬁ ﬂmmk ; of Additional Verification
J .
FEEMeE 24 B T I
"N.C. Cleared (Yes> U g [
Mgl

TEHAHEM
DATE OF N.C CLEARED

LE/MBEEN R HH Mk WAL BH

B FAMA S RA BT LT SRR G S,

TERBAERA GRS

N.C No. indicates the serial number for N.C. of this verification; N.C. location indicates the place where N.C. was found.

2 AT/BMAE B ABARMIRE ., Wi AR (RE) . BB KENKE (A
Representative of company/ship was appointed, such as designated person{company}, captain or chicl mate(ship).

[

R ARBR, FEASEEO N T/E AR E R,

AERIFC TR

Fropused compieted date: Major N.C. is 1o be cleared or downgraded before issuance/codorsement af cert; 5.C. is t be corrzeted

wittun 3 months.

.

efficer/ engineer(ship).

5. X} aPPLICABLE [ ] NOT APPLICABLE

CAT/RIRRAEA A F/RBAIE . DIRGEA RANITERER (1 2 F)

1Y
Respansible person(s) are appointed by company/ship, such as designated person or manager oi’mw%ggﬁ

A S RN (A ASARY .

pAGE_¥2 O
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Case 4:10-cr-00552-DLJ Document 30-12 Filed 0

RN U

f/f {i

CHINA CLASSIFICATION SOCIETY
OMSA LR o
SMS Non-conformity

/10 Pﬂgkel&\ pi;\%lm o

JHBHE NYI0RSS)
»ealAEMNE . NEW FORTUNE HW): - 20004 U”JJ”%I [ A T R
Company/Ship: Dine: . N.C.No.;
A GBI (Now Conformity) ISWRLRE: 5145 6.5
The Annual Training Prograe (Instruction ISM Code Para. Mo o
Safety-00) doues net include the Conventions, TR .
Kegulations, Hules applicable to the ship. Akt Haster
N.C.fLocation: o
FRAML: Hoo Shy 52
Lead Auditor: %’//{ﬁ’ﬁ _{”L
Gt AnE Hoa Shu / { 4 / f
Au.ditor: LN |
2 n /R RN T
Rep. Acknowledpe: : i AL
- : A ; i N
PHRA G (Major N.C) ARER M)
. i EJ !'\"- v
HEHRBEHEREAMRAA PRI T RN —HNE | E RS FER 7 U é: D 753@ &
XHEAK): _ . Major N.C. Downgraded Yes “’fﬁ, .
Proposed Corrective Action And Praposed Comp. Date { may 3 T - A
be submitted to the leader auditor within 7 days from a.m. g%‘fﬁg% eREE, wHi FER A 12
date by the company }: - . )
Date/Signature Auditor
RS0 2 = 5
Additional Verification Required 78S No
Winm g R/ s/ TR | ERNY D
1)

% _'/‘?U wa Lom el Control number/Outcome/Date
of Additional Verification
PRER Pl cLif kL (] A H ]
N.C. Clcared (Yes) B¢ M

—ha-t

TEREAHDH
DATE OF N.C CLEARED

LB/ ABBTaE AR WA W A% B i A O 2R

Responsible Person(s): Auditor Appro_vcd: ALTLTOR CONFIRMEL?

L AERA ?797#??\*&9’}7{“?&’51&‘)% G4, ABIRBRGERT AR PR,

N.C No. indicates the serial number for N.C. of this verification; N.C. location indicates the place where N.C. was fourd

CAB/MARR b A E /MRS R AR (8], BHREUCRI UL

Representative of company/ship was appoinled, such as designated person(company), captain or chiel mate{ship).

=

BUCEMOM, mEHASERT BRI/ EN ke, A5Ran

= amnlit

Proposed completcd date: Major N.C 15 10 be clewed or downgraded before issuance/endorsement of cart,, N js 10 be comected

within 3 monrhs

Al /MM Ea A RBLF/AMRRE,

e

g E A RELIRITE R O A F)) .

AR GBI (R AR A -

Respounsible person{s} arc appeinted by companyfship, such as desipnated person ot manager of depl{company); captain or chief

ENCLOSURE(!”)

ofticers engineer{ship)

5 [X] APPLICABLE [} NOTAPPLICADLE

- Eotie )

PAGE_ 7

s OF.

JOPAGES
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Case 4:10-cr-00552-DLJ Document 30-12 Filed 08/27/10 Page 9 of 21

. 4 Gy o ’ ol BEWEPEMTUI A
htE M 4 H .
CHINA (‘LAQQH“I('/ CPION SOCIETY
S 1 l ) 1‘” 1-[_ Js‘.

SMS Nan-confornuty
LAIEN T Ny I0Ess]

DTS NEW FORTUNE : FRL 2000402023000 Refims. s
Compuny/Ship: _ Die: N No:
AE T e {Hun-Conformity ) . TSWARMY B 15 o1
L. During coeration and Twnction Lext of Oy ISM Code Para. N : i
Water Separator on Fobo 22nd, 2010, it wis found 5770 i T e T
the OWS could not work properly. Uy o now, the ALt b Bigine Dep.
OWS s1il) cannot work noral 1y, N.C.Location:
2. Chiecked the Form T 28 “Engine liept Monthly AN T ]
Maintenance Keport™, ithe maintcnance records o itz Al Hua Shu
OWS only Tound in Feb. and Jan in 20{%5 Lead Anditor; /j’m
According to Form T-17"Planned maintenance . - 7 i7 -
schedule lor engine depariment secificalion of Wi LY 6% Hua Shu j N
work to be done”, the QWS should be tested and Auditor : P
inspected every month. Alse, no sperific . T "'_"".‘,_ et
mainienance requirements of D¥S was found on Lal/Aasitk: f«‘/‘(z,}_ TTHALAT
buard. Rep. Acknowledpe: 1AV L/lﬂ
| FEF A Major N.C) LT ¢ﬁﬁm¢ﬁ
& \.\“" \. 07~ 3
“QE]‘HLH‘JEK&ﬁ RIFEAL CHA (B 88 Sept - B P9 | P B N R RReR b E 7. m /Z(\ES 0
XFEAK). ‘I Major N.C. Downgraded Yés  NoxZ™ A
AT

Proposed Corrective Action And Proposed Comp. Date { may ~ .
be submitted to the leader auditor within 7 days from a.m. BAFPERERY. FER | RFBEN L U

date by the company }: BE/ B ﬂ K
Date/Signature Auditor 8 4 20]0
;’R

RETHM S
Addiional Verification Required

Fﬁlﬂﬁ“ BAB/GR/T Fie | EAN A U

15

@ZL/ ﬂ— W C/:n"-ﬁ"‘"’?:‘_‘_ Control number/Qutcomer] ate

A
Yeb [Z No O

of Additional Verification

iap Fia] o3 = =l
N.C Cleared (Yes

61 5 E A |
DATE OF N.C CLEARED

AE/MEETEAR - B BT #i4 R 4A B 1
Responsible Person{s): Auditor Approved: | AUBRITOR CONFIRMED

AL AERPSHERTENTCRGIIBTRS . FERaREsRr 48005,
N:C No. indicates the serial number for N.C. of this verification; N.C. location indicates the place where N.C. was found.
LE/AAHEB A FA/RIOGEE, NHEARE), ARHRE I AT |
Representative of company/slup was appointed, such as designated persen{company), captain or chief mate{ship).
SRBLAEM, FERCRBAN U/ RUEMMANSRRE, FeRFUS BRI,
Propased completed date: Major N.C. is 1o be cleared or downgraded bufare issuance/endorsement uf ecrt; N.C, is 1o be corected

within 3 months. .
4 DEI/RAGTEAE AR A S/METEE . o A AW 12 W (4T AR T (AR AR) .
Responsible person(s) are appointed by company/iship, such as designated person or manager of dept{company’, caplain or chief

officer! engineer(ship).
5 {X] APPLICABLE [ ] NOT APPLICABLE PAEIEC ﬁPyGES
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Case 4:10-cr-005'DLJ Document 30-12 Filed 0’/10 Page 10 of 21
o ; KAl RWPSM AN
dJUE OB R
CINNA CLASSIFICATION SOCHETY
SMSAE g R

SMS Non-conformity _
LS Ny 085S

LR/ EEE . NEW FORTUNE Ei): 2000800} 03 R s A
Company/Ship: Dute: N.C.New:

AL ML (Non-Cont ormity} ISMIRDY & 4 5. e

Chetied the Porm T-28 “Engine Pept Monthly ISM Code Para. Nu. -

Maintenance Report™, Lhe maintenance records of | e i A o :

. - ’ v ’ R et iR i Lngine Dept.
Incinerator ondy found in Fely. .and Jun, 1o Z0GY. A e itn i eane flept
According Lo Foom T-1"Planned miinlenance N.C.Location:
schedule for engine department seetfication of A o T

= . v tyl ? ™ a5l
work to be done and menufactures” s mansul, the AR Huz Shy
incinerator should be inspected every month. Lead Audiior:
The incinerator cannol work due to malfunction "
! iy . -
uf 3ts draught fan. Hi i Hua Slu
Auditor.
DR/ E:

Rep. Acknowledge: v
PEE T A (Major N.C ) \;ATﬁE¢¢J*H

& N, 007

ﬂlfﬁﬁiﬁ'ﬁﬁiﬂ&i‘f‘ﬂ'ﬁﬁiﬂﬁ(EJH-ﬁiﬁ;‘"EﬁE—%P?i% PR B4R A 0
iﬁa?f) : Major N.C. Downgraded Yes “{t‘ﬁ”
posed Corrective Action And Proposed Comp. Date (may|[ .- - i Ty

be submittcd to the leader anditor within 7 days from a.m. E%\xgﬁ CRE, FEA AEA (N A) t

date by the company ). =%/ BB
Date/Signature Auditor 5 -2 20
RE MM ER £ 5 g

- . : : ¥ X No
Additional Verification Required es
WA/ S/ [TERNY O
LIRSS
. _ i Control number/Outcome/Date
&f.,g, L/é% ﬁﬁ(ﬂm&f of Additional Verification '

: F ek il E¥

N.C. Cleared ' (vesy O g [
Nl
: 75{',_‘%9%[3‘3 =R
_ DATE OF N.C CLEARED
LE/RBMFEAAR: . BT : HE G ML A
Responsible Persan(s): ~Auditor Approved: AUDITOR CONFIRMED

L

I L B S kb BAL 1 BN RE. TERBAIBRIVTGH DS
N.C No. indicales the serial number for M.C. of this verification; N.€. location indicates the place where N.C. was foungd,
2 e/ AR A AU, MR AR (AT, M HELARE (R m) -
Regresentative of comprny/ship was appointed, such as desipnaled person{company), captain or chiel mate(ship).
CBYRROM, &3 SR BT/ LR, FERICE S PHB M
Proposed eompleted date: Major N.C. is 1o be cleared of downgraded before issuance/endorsement of cert; N.C. is 1o be wrrected

(=)

within 3 months

¢ REA/MMELARD LT/ AR, mry MBERNRI (42 8) . MRS IBRNAY .
Responsible person(s) are sppointed by company/ship, such as desipualed person or manngeréﬁlgﬁﬁgﬁtﬁ% L-(.:Tt'rn ot chief

officer/ engincer{stip), PAGE Cfi OF&PAGES

5 0 arruicanie (3 NoTArPLICABLE

FORTUNEQ004203



Case 4:10-cr-00552-DLJ Document 30-12 Filed 08/27/10 Page 11 of 21

. _ N . b RWSMTUL2-G
w1 A 4L

CHENA CLASSIFICATION SOCIETY
SMEA G in s
SMS Non-conformity
UAAER S NYLOKSS)

- T - - -

V. 2010820251231 Hoadns e, 7
I hibe: N.C N
AER BT (Non-Couformity s - | SKANEL & AYES 0.2
Chieched Torm T-28 "Eogine monthly miahienner FISM Code Pare. No.: _ R ]

BB NEW FORTUNE
Company/Ship-

e Y ows s r.- :
oot 40 g e o0 Bert 00 i e
follomed-un actions on Lhis il was Tound jo N.C Locatinn.

o L8 - WEAE . e Sho T T
Lezd Audior: %1‘_ 7:{
ahs tee s 7 |
Auditer: I

Lral IR WA BTN NN
Rep. Acknowledge: Y ‘}/ "f,.\'ﬁl

;
FEREH Major .C) [ I A0 )]

N ® /.
5. - 5o+ -
SIEREEOR 5 R R B OTE TR AR | mE T4 R4 L Rl
FHEMK) . Major N.C. Downgraded YMA, - -

Proposed Corrective Action And Proposed Comp. Date { may
be subinitted to the leader anditor within 7 days from am.

WATARORE, F88 | ramesy X
date by the company ): ZE/ HE

Date/Signature Auditor

TR AN Em Fog
Additiona] Verification Required “Y¥es 7 |

mlg?ﬁfﬁﬁ)w/%iﬁa/lfﬂﬁ FIEA (N A) U
|.

Conwrof number/Outcome/Date

&7&%/ 7%’ aﬁMWﬂf of Additional Verification

T8k BHEB . W
N.C. Cleared (ves) B g O
. Hed
FEHxELH
DATE OF N.C CLEARED
2Rl/HARAEA R HE AW _ HEABAHY
Responsible Person(s): Auditor Approved; AUDITOR CONFIRMED

Fid L FEBAFSHERATEMNT SR ROEART, TLERRNBRT Sua S,

N.C Nao. indicates the seréal number for N.C of this verification; N.C location indicates the place where N.C. was found.

2 LE/AEAE R L)/ MBAERE. IiET A R (2D, ARESEIR (RRA)
chresenuuivc-uf mmp&.i:y!ship was appointed, such as designaled person{compauy), captain or chicf mate{ship).

LBUSERAY FETARFER T/ ATHNRERE. THEAESTHARE,
Proposed compleld dute: Major N.C. is 10 be cleared or downgraded belore issuance/endomsement of cert.; NLC. is to be corrected
within 3 months.

4 LER/MEREA RS0 /NG, DiEE A REANSE (RAGD) . AR (A .
Responsible persun(s) are appointed by company/ship, such as designated person or manager of déﬁéﬂ[ﬂégﬂﬂgltulq jhlcf‘

afficer! engineer{ship). !
5. (1] APPLICABLE [} NOT APPLICABLE PAGE 1D OFJD PAGES

P L
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Case 4:10-cr-00552-DLJ Document
SHOTE

30-12 Filed 08/27/10 Page 12 of 21

. F 30 RWPSMTO -G

% H

CHINA CLASKSIFICATION SQCIETY

SHS AT G

SMS5 Non-conformity

13

TGRS NY108SS]

SIS NEW FORTUN.

Cuompany/Ship:

ELIN: 20009 02020 H R4S .

e N.C_NoD.:

A G B (Now-Conf ormiver |
Checked Form 1-1 "Flanned mantenance schedul e

IEMIMMFR %, 2

ISM Code Pary, Now:

Tor enpine department specification of work Lo AT R et Ny
be done”, the interval of inspection of items ARt Fngine Pept
ME-G7-14, ME-07]5 und ME-07-17 is BOODhrs. The N.C.Location:
running hours of thesy cgulpemenis in Teb 2009 T i -
have heen over BOUOWrs. But these ilems have FRAIE:  tea Sho . '
heen inspected ur checked ti]] Miy 204 Lead Aoditor: m
Aife M Huz Shy o d
Aunditor: < m
LB S d ;
Rep. Acknowledpe: G
FETA 5 Gajor K.CONN] W ab C.)
O 1
;{iﬁg%??uﬁﬂ XA AR EFERA— BN FRASRERES 7 O & =] A-38 5
. i N o _ Major N.C. Downgraded Yes No r,.};ﬁ.\
*roposed Corrective Action And Proposed Comp. Date ¢ may ) - = ] R
be submitted to the Jeader auditor within 7 days from am, BALERHORE. FRA FEEA N A) g
date by the company }: E2/ EUTH
Date/Signature Auditor
REREMMA 2 E} 50O
Additional Verification Required V&S No
MImE % IR/ T | AER® D
sy
; . Control numbear/Cutcome/Date
Z’j r T , far € of Additional Verificatios
£ / / 27 lal :
TERHE iR 0 . 0
N.C. Cleared - (Yes) Il:,ﬁ}(
TERZADH
DATE OF N.C CLEARED
AT/BREREAR: % FA ] AR
Responsible Person(s): Auditor Approved: AUIDITOR CONFIRMED

BE:L FTERESHELFEMHT SHRBFRY, TLBBIIEERAGROEA-

N.C No. indicaics the serid sumber for N.C. of this verificalion; N.CC Jocation indicates the place wheie ™M.C. was found.

v

CARR/RRRNE OO RIS, lafEw AR (2 F), AT BB (B AR

Representative of company/ship wes 2ppointed, such as designuted person(company), captain or chief imute(ship).

wd

I'roposed completed date; Majar N,

within 3 months,

-y

Responsible person(s) are appoinicd by company/ship, sucl
officer/ engineer(ship).

5 [X] APPLICABLE |} NOT APPLICABLE

L

HUFTREM. CERERBAS T/ MRS, TaRHE T PrEdIE

. i 1o be cleared or downgraded before issuance/endorsement of cen . N.C.is to be coirecied

e /RN BT OB S/ T TR G 2B (R B AR AR AR T (AR

a5 designated person or manager of dept(company): captain or chick

ENCLOSURE ()4 )
PAGE_|] OF/0 PAGES
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e,
Fomm A

FooB e 4 H

CHINA CLASSIEICATION SOCTRTY [ 1 0

I{_EPORT OF SURVEY m.:mwusmmu

94pP3335 '

l Name of Ship —lNISW ORTUNE J Class Na,

‘ Alteration{s} [_I—Rei_m;dl(T_Lﬁ‘nmge(q;;ﬂj E{L;er{s) [j (}-»thr:rs S L}J

1. Others(Class & Statutory)

THIS IS TO CERT]F‘;’ ‘that at the request of the owner of MY NEW FORTUNE, the undersigned dld
artend on board the ship at Schnitzer Steel Terminal, Oaklan¢ and Anchorage of Oakland from Feb. 21,
2010 to March 8, 2010, for purpose of camying out an oicasional survey Lo examine the reported |
deficiencies i USCG Inspection Report (MISLE Activity No. 3680366) and Flag State Detention Order -
(No.3089). Upon inspection, the undersigned reports as foliows:

USCG Inspection Deficiencies
item 1: 1200 Load line: Fore pcak tank air vent has pin hole, which is causing walter to leak inlo the

boatswain’s store. ltem must be addressed by class and administration.
Rectificstion and inspection: The hoied FPT air vent has been rencwed partly, checked with satisfaction.

ltem 2- 2199 Located above the incinerator waste oil tank, there is a home made incinerator, which s nos
approved under MARPOL. Address to the satisfaction of class and the administration.
Rectification and inspection: The home made incinerator was found on the top floor 1 E/R located above

the incinerator. It was destructed completely.

[tem 3: 0750 Fire doors throughoul the house, cugine room, there are fire doors, which do not close
properly as will not slay closed.  All doors must be adjusted and corrected to the satisfaction of class and
the admlmstrauon

Rectification and m5pectmn Al abovc mentioned fise ‘doors have been adjusted by crew. Visual

inspection and opening/closing test were carried out and found ip order.

Item 4: 0600 The following lifesaving items wérc identificd during our port stale contrel inspection. All
itemns must be addressed by class and the administration.

1} Portand starboard becket lines disconnected.

2) Port lifeboat has fuel {zak and possible ransmission lezk. Cngine was hard to start during lesting,

3} Launching msrrucuons as per ships SOLAS training manual are nat being followed. Tricing pendant
added, no bowsing 1ackle on board and C/O believes embarkation deck is upper deck.

4)  Several of the immersion suits are too larpe for crew members,
Rectilication and inspection: Poit and starboard lifeboats’ becket lines have been fixed and found in order.

Fuel leakage in port lifeboat was removed. inspection to engine and transmission was carried out and found
in order. Starting test to engines of both lifeboats were carried oul and found in order. Tricing pendant of

both lifeboats has been removed. After site inspection, bowsing tackies are not required fgp t i )
tarks to be used: Applicable Not Applicable - >
B L] PAEE M 6F0 PACES
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Name of Ship: NEW FORTUNL ___ _ Repont No  NYHOSS00011 o lerm KAL)

smalt size Bmmersion suits have been supplicd. Visoal inspeclion was canied out and found sinislaciory.

The Particulars of the inmiersion suils is o follows:

Manufacturer: Kevere Supply Cu., Inc

Appraved by USCG with number 150 1712100, (4 7 [‘/3 /c:
Height: 150-178cm; - ¢ ¢

S/N: 227388, 223027, 227417, 224487, 223038 , w2 U (34

item 5 1400 The following, engimeering items were wdentified and need 1o be addressed by class and the .

administration.

1) Emergency generalor fuel leakape:;

2} Emerzency penerator extra wires on Starts;

3)  Emergency generalor spare batteries unsecured in space;

4)  Main engine air cooter S/W discharge pipe 2um cruck;

5)  F/W cooler modification for shore supply;

6)  Sewage pipe leaking; . '

7} M/E L.O. settling tank, crack at bracket left of identification pisie;

&) Forward hydraulics in forward boatswain's store leakage on power packs for mooring and hatch rams.
Rectification and inspection: The emergency generator fuel leakage and exta wires were removed,
Running test to emergency generator was carried owt and found in order. The cracked S/W discharge pipt
of M/E eir cooler has been renewed. FfW cooler pipe has been rectified properly. The defective scwage
pipe has been renewed. The crack located between M/E 1.0, sertling tank and brucket has been fixed by
welding. Mooring and hatch rams in forward boatswain's store have been fixed and found in order.

Item 6: 3000 ISPS: The following security ttems were noted:

1} Doors to aft accommodation houst canmot be open from outside, key missing. Safety/security issue.

2)  Excess keys in engine control room. No one is assipned responsibility for these.

Rectification and inspection: Five locks of the door fo aft acennunedstion house have been renswed, the

keys are kept by C/0. The excess keys in engine contrel roamn have been removed and kept by C/0).

Item 7: 2510 1t appears the chief engineer has not cosured pollution prevention requirements as defined in
major copventians {S_LO:AS, MARPOL) and in the company's safety management system, indentify and
address to the satisfaction of class/flag the proper implementation of the company's environmental
protection policy. '

Rectification and inspection: ISM additional audit was carried out. For details please refer to additional -
audit report (NY 168551). - '

Item 8: 1720 Proper operation of the oily water separator is suspect. Oily water discharge piping was-
removed and it appears it has not been used in o long prriod of time. Entries of the oil record book are not
consistent with visual evidenice of non use from the dischaipe piping. Address the testing and proper
operation lo the salisfaclion of class!flag/USCG,

Tesn 31: 1730 The vesset oil filtering cquipment is not working as designed. The operation of 1he system
cannol ensure any oily mixiure discharged into the s=a afier passing through the sysiem in less than PSppm.

The attending classification suciety representalive and flag represenlative musl ensure proper optration

prior 1 departure. {Dated on 22™ Feb. 2010)
ENCLOSURE ({4 )
PAGE_|S OF ) PAGES
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Name of Ship: NEW FORTUNE Reporl Ho. NYTOBS0UGLO Formi RA (3d)

Rectifiention and inspection: The oify waler separator hae been checked and repaired by professional
seevies supplies. The oif content meter has been renewed s fotlows

Manulacturer: DECKMA TTAMBURG GinbH

Type: OMD2005; )
Sandard: MEPC. 107(49); N
SN 1012364,

Calibration certilcale Mo 5013159,

Inspection and running test to eily water separaior was conducted and found in order.

Item 9: Chief engineer and 2nd officer appear v be unfamiliar with the use of the incineratm with togards
1o disposal of sludpe. The incineralor does not appear 1o be working according to manulacturer’s
specifications. A portable bum barrel was found in the engine. Address the lesting, and proper operation 1o
the satisfactian of class, flag, USCG.

Rectification and iaspection: The incinerator has been repaired by prefessional service supplier. Running

test 1o incinerator according to manufacturer 's manual was carvied out and found in order.

Item 10: The captain of the port of San Francisco guestions the adequacy of the implementation of the
vessels safety managernent syslem under the 1SM Code. An externai audit is recommended to be conducted
by the Rag state or recognized organization to determine whether the ship is operating in accordance with
the 1SM Code prior te departure from SAN FRANCISCO. (Dated on 22™ Feb. 20103,

Rectification and inspection: An additional audit was conducted, for details please refer to additional

audit report (NY 108551).

ftem 12: Due to the failure of both the oi! filtering equipment and inciperator, the vessel’s capability o
retain oil residues and water oil mixtures are in questions. The capacity of oily waste generated daily must
be determined by class and flag representative 1o ensure the vesse] has enough capacity for the next

voyage.
Rectification and inspection: The ofly water separator and incinerator have been repaired and could be

working normally now.

2. Others(SLatutory)\ _
According to the instruction by Flag State dated on Feb. 18,.2010, an additional survey with scope of

annual survey of [OPP was carried out on March 8th, 2010, During the inspection, furction test to oily
waler separator-and incinerator was carricd out with satisfactory. Capacity of sludge tank and bilge tank

were verified by reviewing, the vessel’s capacity plan.

3. Other (Class)
Boiler down discharge valves were renewed and particular as follows. The function test was carried oul

and found in order.
F7409 BC/BC Globe Check Valve {SB), Class 16K, Size 40A, Key Sung Meta! Co. Lad.

J1S F 7303 Bronze 16K Globe Valve, 404, C & 1 Co.

4. Other {Class) ENCLOSURE( [/{)
During inspection, M/E air cooling $/W temperature control valve body was feund craclp"ﬂ}?vaw ﬂfs'ljl AGES

FORTUNE004210
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Name of Ship: NEW FORTUNE Keport No, NY TUSS016 Form LA (444

cracked ddutdg, repair by crew, and to he renewed D w.shortage of the spare, at (he request of the ovaer
and mstreeted by our Head Ofce, s pranted 0 be renewed within 6 months.

The vabve was mporary replaced by u pipe. An operition procedure 1o conrol sca wiltr Lemprrothure
manually was established, it should be implemented by crew Strictly.

A COC wax piven an this time.

l-'Iltl-.l-Il.'lt.lIllIDU-.-tt.ll-!-b-l-----.lr--II--II--‘llII.III.II’III..III.Il

Place ~ Oakland, USA

" i 5% (Bian Tian) FRShu Hua)
L TN ]

Date . March08,2000 RS "”va yormCHINACLAS&,LFILAT%W
PAGE ROEQ,QPAGES
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. . Form I
bomomo% A o
CHINA CLASSIHFICATION SOCIETY lj

Rl'll'()]i'l' ON CLASS MAINTENANCE SURVEY
Ne NYIU.‘:;"-(I[I(IIU

Nanic ol Ship NEW FORTUNE _'_.__(jlus:. No. t:d;_}jaq o
Flag Marshall Eslands ] Chioss Tonnage i 20136

Port of Registry - _Majurs ______j_“iE_i_‘_"PF_]_l_'é_‘“j_ - ) _05.03.1994 o
Ship Owner RAY SEA S.A. o o o
Ship Operator Transmar Shipping Cump.m\ SA. lanana } ) B

Characterfs) of Classification and Class Notation(s):
X CS5A Jhutk Carrier; [okds Moe.2 & 4 shay be Eapty witk Restrictions Lingased by SOLAS KBS rengthened Tur Theawy
Chrpoes:Losding Compiner (&, I ES5F
& CSM AUT-0:0MS

Place of Survey Outdand Anchorape, CA, USA-
Date of Survey First Visit 21.02.2010 [.asl visit: 08.03.2010

THIS IS TC CERTIFY that the following survey{s} casried our in accordance with the Rules ana Regulanions of this Society and the ship lound

10 be in satisfactory condition sebject (o outstanding, recommendston{s){if any}

|. Actions and Status of Clags Surveys:
Kind of Survey Actions *  Kind of Survey ' Actions *

|Class Occasionsl Survey B : - .

2. Boiler Surveys{Or Oil Fired Aux. Boiler, £ Exhaust Ges Boaler, C. Coemposite Bailer, T: Thermal Qi Heater)

5. Serewshalt end whbe shaft suvey

[}

1I. Action and Status of Classification Centificales:
1} Loterim Classification Centificate {ssued

2} Full serm Classification Certificaie endorsed

1) Appendix 1o Classificetion Centificate issued

{11 The fotlowing reports issued accordingly:
Issued Form: RA,GP

V. Alteration(S),Renewal( s),Repair(s),and/or Damage(s),Others,eic.reporied in the repont Form RA e (]

V. Cutstanding Recommendation(s) end/or Memorandum(s) was(wcre) given postponcd andior deieted e (=]

The underzigned declores that the class surveys did fully cover the itemi ofMFErY CU;V.STRUCHON in Rq A PRI(7 5} a5 per (he requirements of
¥
Rei 1210 andlor Reg 177 {a) (il of SOLAS 1974 or 1is 1988 Protocot. F oo e

Place Oakland, USA -
. 7 2 (Shu Hua)
Date March 8,2010 -' \w.ui\o{p;utwnybﬁgﬁw “CHINA CLASSIFICATION SOCIETY

Mates: *Acnon Cornpleted ——means all ihe survey tems compleied by sieps; Counmenced, panty 2, parﬂ) FERE 2 monns wrveys carnied ol by steps but net completed;
Fully Completed  mears nll 1he survey ilems completed in one cane of sanvey

K" Chrerdue turvey carmied ok this time Ver. 1.2 2000905

Spmbuts [} Appiicatic [5 Mot appincatbic
ENCLQSURE (]4)
PAGE_. 3 OF 2 PAGES
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Case 4:10-cr-00552-DLJ Document 30-12 Filed 08/27/10 Page 20 of 21

anmny of Sinp NEW !"Ulrl'llle. _ Lupual No |‘I'IL""L_‘;_HU”U”] . ]'“"_“ (’r_l[__-_’_ .

OUTSTANDING
IECOMMENDATION (5)

M. I'yp Issur et tesoe Dok Due Date Yostpued Sinius
cocuy  CLs Uakland, JSA UL O 2010.0%.07 {iven

Deseription:  The M cooling SOW wemperalure comuol valve i to bu renewed @ son as possible, ol nol
' bater than Sent. 07, 2010

ENCLOSURE (/Y
PAGEﬂOF&PAG)ESef 3.2 200905
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. . Form £C
e [0 #Y o #
CHINA CLASSIFICATION SOCIETY . ,. T R
. TR W

STATUTORY SURVEY REPORT

-- Nu.__NYl(]_SL‘SEUUI_U__

No. o 04r3335 ]

Namue of Ship NEW FOR’]‘UNIE— Clnny No.

Flag T T mmeshnll fstands | IMC N, o _ 4082946 R
Purt of Repistry Mnjl;.rn o !'5:%1_';11:11% NEi-)c: ur I,e:Eis o ;-’?OIIB ______ N
Giross Tonnape 26136 o Jyale Kol uid o i (+5.03.1994
Ship Owner - RAY SEA S.A- . - ) B
Ship Operator N THransmar Sl!ipping Comypany S.AL Pavama
Place of burv_cy - Oaliind Anchorage, CA, USA
Date of Survey First Visit T 21.02.2000 Last Visit  08.03.2010 ]

THIS 1S TO CERTIFY that the undersipned did carry out the survey(s} relevant Lo the certificate(s) as follows:

1. Cenificate(s) and Survey(s)

o] e | evon | e | [ e G
CcoP FULL TERM ADS 19.01.2010 | 26.10,2014 — ADS

CSE SHORT TERM ADS | 27.01.2010 | 26.03.2010 — ilaDps ]
cLL FULL TERM ADS 19.01.2010 | 26.10.2014 — jlaDS R

po—

nd/ or records of Certificaies 1ssued and/ or corrected:

{I. Foliowing Supplement(s) & J ' B .
'Esucd Form: - Co
Corrected Form ] E,A et
1il. Upon the survey(s), the ship fo

corresponding 1o the certificates subject to the outstanding recommendation(s) (if any).

[V. Alteration(s), Renewal{s), Repair(s}, andfor Damage(s),others, etc. reported in the report Form BA e oo e o o

Y. OQutstanding Recommendation(s) and/ or Memorandum{s) wg_s__ji\y_g._;‘)‘..gi_;:&n, postponed and/ or deleted ... ... ... b
.with the gxpt ate(s) of:

V1. The [ull term Certificale(s) is (are} recommended 10 hcﬁig)’fédélfy_ tieédqu*@}iérs
F o T ey T

und 10 be in compliance with the requirements of the Convention(s) and/ or Code(s)

2 Tei— % Fagih —
- =, e
Pi Ozkiand, USA ‘ { 03, pa—=
ace akiand, S \: ::/ &wf,é'f;; "_ {Shu Hua} .
My SStiveyor@GHINA CLASSIFICATION SOCIETY
Date March 8, 2010 ~ASGIFICATION 2

*Teromy {fulf tecmm, imvecrm. hort Joret, conciiored cic). ** Acpons {1tsued, Ericaded. Endorsed, Wrthdraw Scafed-up. eit.}

Abbrrwomen, (NS, ol Gurvey RS- Rencoal Smery PS Penodical Sumey I8 atermedinc Survey A3 Anmal Survey ADS Addtiono Jurecy Ars
Iriyection of the Quiside of the Stup's Butoni CLL pserneuronal Lowd Line Ceriificote COP fnterrenionat T3t Prflunon Preveannn Cereeficoie
CSE-Corgo Sty Safery Equipment Cerifficane

Syrmboi: Applicable [_] Hot applicable
Vor,d4.2 200903

pi- Postpaned PC PaTly Conducicd COMM: Commenced COMP Complated
ENCLOSURE { |4 )
PAGE g OF Y PAGES
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Please remit to: Dahl-Beck Electric ‘
'
2775 Goodrick Avenne [n‘ Olce ‘
?;;g;;’;;s CA 94801-1109 USA Customer Numbcr Inveice Number
T eacaoo )T RIG-0248 '
5102370608 T Conta — |
sales@dahlbeckeiectric.com - L Order Date Shipped Date Invoice Date
. Paul Sogotis | 272502010 | [ 2272010 | ' 3/52010 |
i Pacific Coast Mantime Agencies, Inc : Dahl-Beck Electric Cn 1
| Atin: Accounts Payable i Richmond, CA %4801 I
61 Avenida DeOrinda i |
Suite F ! ;
| Orinda, CA 94563 [ [
L Ship Via ) Terms Salesperson S Customer PO Origi:_ml Order #
b will Call [ Nedo [ Howecowt [ MV NewFortme [ ri0e724 ]
L . Lo B8 House Account - | . MR
Motor I0: 0.55 Kw Mator Mg_{jg_t # of Phasas:
Make: Dutchi NL Enclosure; Ratsd Valtage:[360/420
HP: 0,55 Kw Frame: T Rated Current:!1.51/1.60 A
RPM: 1405 FM!encg:ESG s Serinl Number: 1563738008

Frodict Number ; i Descr.piion Sales Price

Furnished Labor and equipment required to Test,
disassemble, steam cleaned pants, stripped and rewound
istator, batanced rotor, installed 2 pew bearings and cooling
'fan, assembicd, test run, Painted and Picked-up by customer.

: i 1 Mise Materials ﬁé.ﬁﬂ' ’ i 255661
i i ' 5 - I .
I __ O e
g s vors st arracues oy L
| (EASA) and we adhere i the Limited C()PY (.)F bI(JNED RECEIPT. Freight: L .00
i Warranties set forth by EASA. . Other: 0.00
! - 9.750% Salos Tax 1:| 23.99)
: A 0.000% Sales Tax2:| 0.00
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BAGF -] - R T8 g .’HJ::— i t‘é—'. CEhem e bomas i

THE CARPENTER GHUUF

~ GEE:E_RM uémme

4 DIVISION OF GARPERTER RIGGING
222 NAPOLECQN ST, » SAN FRANCISCO, CA 841724
PHONE 4715/391-22558 « FAX A15/285-0176

IS0 900 REGISTERED

To: Mester of the M/V New Fortune

Re: Incinerwior Pipine Fepairs
it - et — [

Furnizhied men and eguipment o attend the vessel st
anchorage in order to attempt to unpliuyg piping that goes
from Lhe waste ©il tank to the incinerator.

Loaded uvp eguipment onto the launch and went out to
the vezsel., Off loaded equipment onboard and down into the
engine room. Disconnected one (1) section of straight
piping and proceeded to unplug it. RAfter that pipe was
clear, air was used to blow through it in order to show
that there were no blockages.

Two (2} other sections of pipe with bends werse
discennected and worked on. The pipes could not be cleared
on board so they were removed from the ship and brought
ashore. They were worked on in the shop but could not be
cleaned. New pipes were fabricated. A target was set up
for each pipe. The material was cut to size, elbows anhd
flanges fit, then it was welded. The pipe was then
delivered back to the ship on Sunday, Februzry 28" via the
launch. The pipes were rtigged aboard and down into the
engire room. The new pipes were ingtalled with new
gaskets, nutes ané belts.

All work done on a rush banig all inspected Pl

(::jisgiiizgfﬂd by thgyChief Engineer upon completion.

Peter Blake
General Manager

ENCLOSURE ('
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MARITIME TRANSPORT COMMITTEE

COST SAVINGS STEMMING FROM NON-COMPLIANCE
WITH INTERNATIONAL ENVIRONMENTAL REGULATIONS

IN THE MARITIME SECTOR

This report examines the the unfair commercial advantage afforded to
substandard shipowners who fail to comply with international environmental
regulations that apply to their ships. It has been prepared for the Maritime
Transport Committee and is being made available 10 a wider audience.

Organisation for Economic Co-operation and Development 2003
Organisation de Coopération et de Développement Econormiques
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FOREWORD

This report examines the unfair commercial advantage afforded to substandard shipowners who fail to
comply with international environmental regulations that apply to their ships.

1t is the second in & series intended to highlight the cost savings and ensuing competitive advantage that
such shipowners gain over their law-abiding counterparts. The first report examined the unfair economic
advantage to be derived through non-compliance with international rules pertaining to safety at sea* and
the third will seek to quantify how unscrupulous shipowners/operators can unfairly benefit from non-
compliance with international rules related to the manning of vessels.

In January of 2003 this report was presented to the Maritime Transport Committee (MTC) of the
Organisation for Economic Co-operation and Development. 1t was declassified by the MTC at that

meeting.

The report was prepared by Philippe Crist. 1t is published on the responsibility of the Sccretary-General of
the QECD, .

* “Competitive Advantages Obtained by Some Shipowners as a Result of Non-observance of Applicable
International Rules and Standards™, 1996

Copyright OECD, 2003
Applications for permission to reproduce or translate all or part of this material should be made to:
Head of Publications Service, QECD, 2 rue André-Pascal, 75775 Paris Cedex 16, France

Organisation for Economic Co-operation and Development 2003
Organisation de Coopération et de Développement Economiques
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SUMMARY

On 19 November 2002, the aged single-hulled product tanker Prestige broke in two and sank off the coast
of Galicia after ncarly six days of strugpling in hcavy seas. Nearly two years earlier, another aged single-
hulled product tanker, the Erika, similarly broke in two and sank off the coast of Brittany. In the past ten
years another three major oil spills have occurred off the coasts of Europe - the Sca Empress (Miiford
Haven, 1996), the Braer (Shetland Islands, 1993) and the Aegean Sca {Galicia, again, in 1992). In each of
these cases, distressingly familiar images of soiled beaches, dead wildlife and desolate coastal communities
have made their way around the world. If nations have come together to craft international environmental
regulations pertaining to maritime transport, surely it is to prevent thesc types of accidents from occurring.

Yel every year, unscrupulous ship operators release more ol illegally into the marine environment than ail
of these spills combined. Put in another perspective, according to one recent study, the illegal discharge of
oil inte the sea through routine operations is equal to over eight times the Exxon Valdez oil spill or aver 48
times the 1997 Nakhodka spill off the coast of Japan - every year.

Oil pollution is not the only cnvironmental impact stemming from maritime transporl. Garbage and sewage
discharges, air pollution, ecosystem damage stemming from hull coatings and the devastating impacis
generated by the introduction of intrusive non-native species through ballast water discharges are all
addressed through a comprehensive international regulatory framework negotiated at the International
Maritime Organisation {IMO).

Most ships and shipowner/operators actively seck to comply with this body of environmental regulations.
Nonctheless, recent evidence from port state inspections reveal that nearly half of vessels inspected violate
at lcast one aspect of the international environmental rules concerning the stowage and disposal of oil. Not
all of these violations are evidence of wilful misconduct, nor are they all serious, but they do underscore
that compliance with international environmental rules sull leaves something to be desired.

The real problem lics with a relatively small percentage of vessels and owners that persist in consistently
operating their vessels in full contravention to the IMO's body of environmental regulations. In relative
terms, the numbers are small — approximately 10-15% of the world fleet. However, in absolute terms, this
subsct of owners accounts for a large number of vessels. The world fleet is composed of ncarly 88 000
vessels of which approximately 50 000 trade internationally'. Given a compliance rate of 85% to 90%, that
still leaves potentially 5 000 to 7 500 substandard comunercial vessels polluting the seas through their non-
compliance with international environmental regulations.

Worse still, many of these operators are actually rewarded for breaking these rules in those parts of the
world where the risk of being apprehended is small and the ensuing fines, if any, are low. Savings derived
by not complying with the IMO's regulations leads to lower operating costs that can be used to derive an
unfair advantage in the notoriously competitive ship charter market. When added 1o the cost savings
derived by not complying with 1nternational safety and crewing requirements, a substandard operator can
substantially undercut quality vessels — especially when, as often is the case, the substandard vesscl is older
or is operating 1n & non-remunerative charter market.

" Lloyd’s Register, 2001 {87 939 ships over 100 GT} — the Intemational Chamber of Shipping estimates the world
commercial fleet to be comprised of approximately 50 000 vessels.
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Frustratingly, the opposite 1s not true — the quality shipowner is usually not rewarded for coamplying with
MARPOL and other related intemational environmental rules. In many cases. they might even be penalised
by having to go out of their way in order to comply with the rules. Herein lies the insidious impact that
substandard shipping can have on this global industry — as lang as substandard operators get away with
breaking the rules and make money and gain market share by doing so, other operators will be tempted to
fellow in their footsteps with repercussions on the safety of vessels, the well-being of crews and, in the
present case, on the environment.

It is important, therefore, to highlight this problem and scek 10 quantify the unfair competitive advantage
thus derived by substandard operators in order for policy makers to best crafi their response. This paper
builds on previous work undertaken by the MTC on the cost savings unscrupulous ship owners and
operators could realise by running substandard ships. It secks to characterise and identify the costs avoided
by substandard operators through non-compliance with intemational environmental regulations.

Six major points stand out from the report’s anaiysis:

» First order costs of compliance are not high

The first is that the "first order” costs of compliance on "average” ships arc not that great.
These costs include the capital, maintenance and repair costs for environmental
equipment. They also include the costs for disposing of residual wastes not treated by on-
board systems. The former typically range approximately USD 30 000 per year {with
variations due to ship size, type and trading patterns). The latter are variable according to
the amount of fuel consumed {and hence, fuel siudge produced), oily bilgewater build-up,
number of ¢rew and number of days at sca. These costs can theoretically range as high as
ever USD 150 000 per year for a VLCC und over USD 55 000 per year for a medium-
large container vessel. Given average operating costs, these amounts can account for
anywhere from 3.5% to 6.5% of the ship's operating costs. However, when margins are
tight (e.g. when revenues are below the costs of financing and operating the ship), some
owners and operators might be tempted to avoid these costs, especially as non-compliance
with environmental regulations does not directly endanger ship, crew or cargo.

* Avoiding equipment maintenance leads to high second-order compliance costs

Avoiding the first-order costs outlined above often results in equipment failure meaning
that no wastes can be treated on board. These wastes build up and, according to
international regulations, must be discharged in port. While the costs for discharging these
wastes vary (anywhere from ~USD 20/m* to over USD 115/m’ for cily wastes depending
on the region), it remains an expensive option that many substandard operators might
choose 10 forgo. Their savings are directly proportional to the wastes they produce (and
dump illegally overboard) ranging for cxample from ~USD 50 000 to nearly USD 400 (00
per year in thie cxamples given in this paper.

s QOlder, less-maintained vessels and non remunerative markets increase the relative cost
of compliance

Generally, as ships get older, their enviconmental compliance costs increase. One might
expect compliance costs for an older and poorly maintained VLCC, medium-large
container carrier and a capesize bulker to be in the order of USD 273 700, USD 113 500
and USD 142 700, respectively. Thesc costs are exacerbated in a non-remunerative market
— e.g. with charters negotiated at 30% below operating costs, environmental compliance
costs can account for 1 1% 10 15% of the ships revenue in this example.
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Fines must be adapted to the level of cost savings derived through non-compliance

Penalties for non-compliance arc effective if the risk of apprehension and prosecution for
offenders is high and the level of the fine sufficiently clevated to make environmental
compliance a more economical solution. The former relies on effective ocean surveiilance,
port state inspections and judicial processes whereas the latter depends on the effective
level of fines levied. A deterrent fine should at a very minimum be equal to the costs
avoided through non-compliance. Despite recent increases in the level of penalties, it is
nat yet clear that the average fine levied on merchant ships for breaches of MARPOL
conform to this definition.

New environmental regulations will heighten the need to combat substandard practices

As realisation of the environmental risks posed by shipping grows, so too will future
compliance costs. The advent of scveral necessary infernational instruments will maost
likely have and impact on the covironment-related costs of shipping. This paper projects
that these new costs will be anywhere from 1.5 to 3 orders of magnitude greater than
current environmental compliance costs for average vessels. This highlights the need to be
especially vigilant of substandard practices as the non-complying operator will be able to
derive an even greater commercial advantage over the quality ship owner of the future.

Dirty fuels lead to high storage and disposal costs for sludges — and to cost savings
through illegal ocean dumping for substandard operators

Heavy fuel oil (HFO) sludges are the greatest source of illegal oil discharges from ships.
As long as ships’ engines run on these extremely "dirty" final products of the refining
chain, ships will accumulate sludges that, according to international regulations, can only
be disposed of in port reception facilities and/or burned in approved incinerators. Weaning
the maritime sector away from these fuels and towards cleaner sources of energy, much as
what has been done for land transport, would go a long way towards reducing sludge
production, oil discharges and, ultimately, the competitive advantage accruing tc non-
compliant vessels.
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COST SAVINGS STEMMING FROM NON-COMPLIANCE WITH INTERNATIONAL
ENVIRONMENTAL REGULATIONS IN THE MARITIME SECTOR

The world's maritime transport systern has been an essential element in the growth of global prosperity
since the first trading ships sailed several thousand years age. Today, perhaps more than ever, a properly
functioning and cornpetitive maritime transport system is essential for ensuring continued economic and
social well-being. However, as with any industrial sector (although arguably less than most other industrial
sectors), maritime transport has been the source of both spectacular releases of pollution as well as a more
subdued and constant stream of waste and garbage into the scas and onto shorelines.

Countries, recognising that certain fundamental rules were necessary to reduce the incidence of pollution
from ships, have developed an international body of environmental regulations for the shipping sector.
Most shipowners and operators have chosen to abide by these and have complied with these rules.
However, a certain number of less scrupuzlous operators and owners have taken advantage of the difficulty
the international community has faced in enforcing these regulations, and have sought to either avoid
complying, or only partially comply, with these rules and regulations. Insofar as such owners and operators
are able to aveid paying for equipment, operations, crew and waste disposal costs, they can derive an
unfair competitive advantage over other shipowners and operators.

This study seeks to gauge the nature of that competitive advantage in order to aid national administrations
secking to eradicate sub-standard shipping. Calculating the costs associated with environmental
compliance is a very complex task as these vary according to a number of factors including ship type, size,
installed equipment, propulsion systems, and the geographic regions visited. As such, it is difficult to give
an average cost of compliance and/or savings incurred through non-compliance.

Furthermore, collecting operating cost data from shipowners and operators is a difficult exercise as many
fcel that such data is commercially sensitive. However, using a mix of primary and secondary data sources,
this paper attempts to estimate the cost implications of the principal environmental regulations governing
shipping and will seck to illustrate the type of cost savings that substandard owners can derive through
non-compliance with these rules.

Regulatory background

If sub-standard operators are able to derive a compctitive advantage from non- or partial-compliance with
environmental regulations, it is often because they feel that this course of action is worth the risk. That is,
the financial benefit from non-compliance more than outweighs the chances of being caught and any
financial penalties they might face if discovered’. In order to better understand the risks, one must keep in
mind that the responsibility for the elaboration and enforcement of these rules is divided among severa)
actors and institutions. These include the International Maritime Organisation (IMO), Flag States, class
societies and the Port States.

2. In some cases, however, non-compliance may be the result of poor management rather than a calculated
and deliberate attempt to derive cost savings.
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International environmental regulations for shkipping: the actors

International Maritine Organisation

First and foremost among these actors is the IMO. It is here that nations form the common body of law that
serves to guide international maritime transport. Through its intcrnational Conventions, the IMO sets the
regulatory framework for reducing the incidence of pollution from ships. This framework has cvolved over
time, as has awareness of the maritime sector’ environmental impact. Currently the bulk of international
regulations pertaining to pollution prevention for ships are contained in the International Convention for
the Prevention of Pollution from Ships of 1973 as amended in 1978 and thereafter (MARPOL 73/78). This
Convention seceks to reduce pollution from ships by specifying both structural requirements and
performance standards for various ship subsystems that represent a potential source of pollution.

Nations have also sought to address other environmental impacts from shipping within the IMO .- most
notably concemning the ecosystem impacts from the use of tin-based anti-fouling compounds and the
spread of invasive species through the release of ballast water. These negotiations have led to a Convention
that is in the process of being ratified in the case of the former, and to efforts to develop an appropriate
instrument to address the latter. While the bulk of this report will focus en those clements of MARPOL
73/78 that have already come into force, some discussion will be devoted to the cost implications of the
Antifouling and developing Ballast Water Conventions.

Flag states and class socicties

The principal responsibility for complying with the IMO's regulatory framework has always remaincd with
Flag Siates. These statcs traditionally exercise dircct control over national fleets and their crews that tended
tc be nationals of those states. However, the development of "open” registries — where non-national
shipowners could register their ships in national registrics with a sometimes-tenuous link 10 the flag — saw
the direct ship-Flag State-national crew link weakened. This of itself has not necessarily been a bad thing
as the development of open registries and the intemational sourcing of crews has offered cost savings to
owners and new employment opportunities for scafarers around the world. However, this shift of registrics
has rendeted the control of the quality of world fleets and their crews more problematic.

Most Flag States carry out their regulatory responsibilities either directly or through intermediary Class
Societies. However, a certain number of states have sought to reduce their expenditures related to the
administration of their fleet and‘or have sought to develop their registry solely as an income-generating
venture. These and other smaller states simply do not have the budgets and/or administration necessary 1o
ensure that their fleets continue to meet IMO requirements. Class Socicties have played an increasingly
more important rolc in ensuring the safety, scaworthiness and quality of these national registrics. Yet, 1t 15
commonly recognised that stiff competition in the classification/certification market has led to the
emergence of certain Class Societies willing to cut corners in order to gain or retain clients.

Port states

Given the complexities inherent in an international framework for registry and class certification, Port
States have increasingly excrcised their right to inspect incoming vesscls. Port state inspections have
become the principal rampart against substandard shipping, at lcast to the extent that countries are able to,
and choose to, exercise this prerogative. Many countrics have organised their Port State Control Agencies
into international groupings ("Memoranda of Understanding” — MOU}) that exchange information among
participants. The principal MOU's cover Europe, the Asia-pacific region and North America. Not all ships
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are inspected, but, with the development of targeted boarding matrices, Port State Control inspections have
a fairly reasonable chance of catching the most egregiously substandard ships. This threat of discovery,
however, only exists in regions with strong and proactive Port State Control administrations — there are
many pans of the globe where these are lacking and where substandard operators can operate with relative
impuaity.

THE REGULATORY FRAMEWORK
The international convention for the prevention of pollution from ships: MARPOL 73/78

Background

The body of MARPOL 73-78 and its amendments are divided into six thematic annexes covering different
pollution-source vectors from maritime transport. These are:

« Annex I Prevention of Pollution by Qil.

*«  Annex {I: Control of Pollution by Noxious Liguid Substances.

e Annex III: Prevention of Pollution by Harmful Substances in Packaged Form.
+ Annex IV: Prevention of Pollution by Sewage from Ships.

* Annex V: Prevention of Pollution by Garbage from Ships.

* Annex VI Prevention of Air Pollution from Ships.

Each of these annexes details technical requirements and standards to which ship opcrators and owners
must adhere in order to comply with the law. All member states of the International Maritime Organisation
must accept and comply with the first two annexes of MARPOL. Annexes III through VI are voluntary —
that is, countries may choose not to ratify these texts. However, once one of these annexes comes into force
and a country ratifies it, it becomes binding. Five of the annexes have come into force and a substantial
portion the world tonnage is registered in countries having signed onto these texts. Annex V1 will come
into force when countrics representing at least 50% of world ship tonnage have ratified it. Although few
countries have formally ratified the text, many shipowners and operators are already seeking to comply
with {18 rules.
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Status of MARPOL 73-78 annexes (November 2002)

MARPOL annex Entry into Contracting % of wortd OECD
force year parties (out of tonnage contracting
193 IMO parties {out of 30
members memhers)
I: Prevention of pollution by oil : 1983 123 96.92 30
H: Control of pofluticn by noxious liguid 1883 123 86.92 30
substances
Ili: Prevention of pollution by harmful 19092 105 82.95 28"
substances in packaged farm
fV: Prevention of pollution by sewage 2003 89 51.14 20°
from ships )
V: Prevention of pollution by garbage 1988 110 89.26 2¢°
frem ships )
VI: Prevention of air pollution from ships ~ (n/a) - 8 v 2487 - 2%

1. Mexico and Turkey have not yet ratified Annex (11

2. Australia, Canada, lceland, Ireland, Mexico, Netherlands, New Zealand, Korea, Turkey and the United States have
not yet ratified Annex IV.

3. Canada has nol yet ratified Annex V.

4, Within the OECD, only Norway and Sweden have as of yel ratified Annex Vi.

Annex I: Prevention of pollution by oil

Annex | of the MARPOL Convention grew out of a long history of efforts to reduce oil pollution at sea.
These efforts included the OILPGL Convention of 1954 and its amendments of 1962, 1969 and [971. In
this Convention, ships were prohibited from discharging significant quantities of oil (over 100 parts per
million - ppm} within 50 miles of land. Furthermore, signatories were required to promote the development
of port-side reception facilities for oily wastes. These two elements of oil pollution prevention — the
reduction of oily cfflucnt discharge at sea and the development of port-side reception facilities, still serve
to frame the IMO's efforts to prevent operational oil pollution. The 1954 convention alsc underscored the
fact that, despite catastrophic oil spills resulting from tanker groundings and/or losses at sea, the principal
source of ship-source oil pollution was, and remains, routine operational discharges. (see figure below).
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Estimates of inputs of oll into the world's oceans from ships

14 Lo T,
W Non-tanker accidents

B Tanker acridents

21 ) & Tanker operations

m Bilge and fuel oil discharges

milllen tonnes

1985 1948 1969 1993

Source: IMQ,198%, US NRC, 2002.

Many of the OILPOL clauses were incorporated into the first annex of the 1973 International Convention
for the Prevention of Pollution from Ships (MARPOL). Annex I of this Convention, as amended in
subsequent years, scts out rules for ship construction and operation in order to reduce the risk of oil
poilution. As can be expected, these requirements carry sometimes-substantial costs for ship cwners and
operators. However, before looking at the regulatory requirements of Annex I, it might be helpful to
understand the sources of operational oil discharges from ships.

The problem: Oil discharges from ships

Oils and other hydrocarbon substances are essential for the operation of most sea-going vessels. These
substances serve as fuel (heavy oil bunkers or marine diesel fuel), lubrication for the ships engines and
machinery and as carge for tankers ensuring the global supply of energy. There are various technical sub-
systenis aboard ships that handle the containment, flow and use of these substances and each can be a
source of oil/fuel leakage and pollution. These systems include the following: hull/ballast tank systems,
cargo tank and cargo pumping systems (for oil and product tankers), fuel tank and piping systems, engine
and propulsion systems, and the oily water treatment and discharge system.

Huli and ballast systems
Failurc of the structural integrity of a ship’s hull has been the most visible cause of accidental oil spills.
Indeed, once the hult of a single-walled tanker is ruptured, there is little that can be done to prevent the

massive outflow from the affected cargo tanks. Although proponents of double-hulled construction for oil
tankers had pushed for changes in international legislation in the past, it was not until the grounding of the

H
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single-huiled Exxon Valdez in 1989 and the subsequent passage of the 1990 United States Oil Pollution
Act {OPA 90) that maritime transport operators were faced with mandatory requirements to phase-out
single hulled tankers. Although OPA 90 only impacted US-flagged vessels and ships calling on ports in US
watcrs, its impact soon spread as the IMO considered and adopted amendments to Annex I of MARPOL
calling for the phase-out of single-hulled tankers. Following the sinking of the tanker Erica off the coast of
France in 1999 the IMO agreed to an accelerated timetable for phasing out single hulled tankers that will
see most single hulled tankers withdrawn from the world fleet by 2015 at the latest. Qil tankers built
since 1994 are all required to have double hulls or an IMO-approved functional equivalent.

In order to maintain their structural integrity and scaworthiness, ships must be able to take on and
discharge ballast water in order to compensate for changes in the ships buoyancy as cargo is lcaded or
unloaded. In the past, different ship designs called for this water to be stored directly in cargo and/or
bunker tanks (in the case of cil tankers and other product tankers) or in segregated ballast tanks. It was the
common practicc of oil and product tankers to load and discharge ballast water directly from cargo/bunker
tanks that led to high rates of oil discharges into the sea. Following MARPOL 73/78, tankers were required
to designate “clean" cargo tanks (CBT) to serve as ballast tanks, or to be built or retrofitted with a
completcly segregated ballast system (SBT). While tankers still have the right to take on ballast in cargo
tanks in order to stabilise the ship in extreme weathcr, this is a relatively rare occurrence and, in general,
ballast water is rarely directly mixed with liquid cargoes.

Cargo tank and pumping system for oil tankers

Following the delivery of their cargo and before the loading of new cargo, oil tanker cargo spaces must
often be cleaned to avoid cross-contamination with different grades of oil products. In the past, this
cleaning was accomplished through the use of high-pressure water spraying. The resulting oily water was
either directly discharged (representing a non-inconsequential loss of money for the cargo owner) or —
more often — discharged to a settling tank. After the oil bad separated to the top, the remaining water was
discharged from the bottom. The difficulty inherent in this system was that ships often did not precisely
stop the discharge when the oil-water interface was reached. Furthermore, the formation and presence of
oil-water emulsions and oil sludges made clecan water discharges difficult to achueve. Following MARPOL
73/78, tankers gradually moved to crude oil washing systems that washed the cargo tanks using the cargo
itself. These systerns have greatly reduced the discharge of oil-water mixtures from tankers.

Nonetheless, tankers will typically wash 3-4 cargo tanks at least two times during the year in order to
facilitate inspections and/or repair work. The industry group INTERTANKO estimates that approximately
6 000 m® of wash water is discharged by an average tanker per year. These opcrations if not undertaken
propetly and with functioning monitoring and oil separation equipment, represent a potential source of oil
pollution.

Sediments also collect in cargo tanks of tankers and must be transferred to the ship's "slop™ tank for later
discharge to a port waste reception facility and/or disposed of in a another manner consistent with
MARPOL 73/78 {e.g. through incineration).

Fuel tank and piping system

Ships generally rely on either heavy fuel oil (a blend of residual oils with lighter oils to achieve a desired
viscosity) or marine diesel as fuel. These are loaded into bunker tanks and are piped to the engine room for
filtration, treatment and use. Poorly maintained pipelines, joints and/or cracks in the bunker tanks can be a
source of fucl oil leakage into the ship's hull. These leaked oils collect in the ship's bilge where they mix
with water and other compounds (e.g. cleaning detergents). The ensuing oily-water mixture must be

12
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pumped out of the ship or else it can impact the ship’s stability. In the past, these mixtures were pumped
directly overboard. Now, however, oily bilgewater must be either be processed in order to remove oil
compounds before it is allowed to be discharged overboard. Oil separated from this water must be kept on
board and or disposed of in a manner consistent with MARPOL 73/78.

Finally, heavy fuel oil contains a small percentage of sludge that cannot be used as fuel (typically between
1.5% to 2% of the fuel oil volume). This sludge must be discharged in a port waste reception facility or
otherwise burned onboard (either by being homogenised and burnt with fuel or by being burnt in an
incinerator).

Engine and propulsion system

Even well-maintained engines, gearboxes, propeller shafts and other associated propulsion systems will
leak small quantities of fuel and lubricating oil. As the level of maintenance goes down and as the age of
the engine, gaskets, etc, goes up, so will the quantities of leaked oil. These can be caught in drip-pans and
processed directly into the slop tank but more likely than not, these oils will find their way into the bilge
where they will mix with water and other compounds generated by the daily operation of the vessel. This
bilgewater must be disposed of in accordance with the requirements of MARPOL 73/78 as detailed in the
preceding section.

Oily water treatment and discharge system

Eventually, all water containing oil collected in the slop tanks and/or in the bilge of the ship must be
processed through an oil-water separating system (OWS) before being discharged overboard Alternatively,
these oil-water mixtures must be kept on board and discharged to a port reception facility. Leaks in the oil-
water separating system's piping and/or in the slop tank can be a source of oil. Water discharged overboard
must contain only trace amounts of oil (15 ppm — as this amount of oil should not leave a sheen on the
surface of water, any visible sheen in a ship's wake can be interpreted as evidence of a discharge above 15
ppm). This oil concentration is monitored either manually or automatically. Failure to shut off the
discharge flow when this concentration is exceeded will result in oil being released into the sea.

The United States National Research Council's (NRC) recent report "Oil in the Sea: Inputs, Fates and
Effects" (2002), provides an estimated breakdown of oil inputs into the sea by ship subsystems (see table
below). Two points stand out from reading this table. The first is that ships that are not in compliance with
MARPOL are responsible for almost 98% of o1l discharged through vessel operations. The second point is
that fuel oil sludges compromise almost 85% of all oil illegally discharged through vessel operations.
Given the NRC figures and assuming an average disposal cost of USD 50 per tonne, illegal dumping of
fuel sludges alone saves substandard operators nearly 12.8 million USD per year.

Oil Inputs into the sea from maritime transport, 1999 (tonnes)

Operational tanker Tanker bilge oil Non-tanker bilge Fuel sludge dis-
discharges discharge oil discharge charge, all vessels Totals

Compliant vessels 7 056 7 26_3 .

Totals 36437 1165 15607 255700 | 308909
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Annex I, Regulatory Regquirements for Operarional Procedures, Equipment and Ship structure.

The requirements of Anncx | arc complex and address many different ship types. This section will look at
the principal requirements that have an incidence on the capital and operating costs of vesscls.

Annex 1 develops two approaches to controlling oil pollution from vessels. The first focuses on procedures
and processes that must be adhered to in order to ensure the minimum release of oil into the sea. These
requirements outline certification, record-keeping. discharge procedures and other criteria regulating
shipboard operations. The second approach emphasises technical design specifications that ships must
adhere to in order to mimimise the accidental or operational discharge of oil. Whereas the first approach
involves the responsibilities of crews, Flag and Port states in ensuring compliance, the second relies on the
structural make-up of thc ship to prevent oil pollution. Finally, Annex 1 generally differentiates
requircments according to ship category (tankers vs. all other vessels} and size classes (as measured by
gross ton weight). These requirements will be highlighted where appropriate.

Certification and record-keeping

As with many other of the MARPQOL annexes, one of the principal requircments of Annex 1 is that ships
must carry on board valid international certificates indicating that they comply with the requirements of the
Convention. In the casc of Annex I, this certificate is the International Oil Pollution Prevention Certificate
(IOPP — required for all oil tankers over 150 gwt and all other ships above 400 gwt). This certificate is
issucd by the Flag State or a class society ou behall of the Flag State after an initial survey. A periodical
survey must be undertaken every 5 years and an intermediate survey must be taken at least once in the
period between peripdical surveys. Finally, vessels must also have onboard a Shipboard il Pollution
Emergency Plan {(SOPEP) that deails actions to take and operational procedures to follow in the event of
an accidental outflow of oil. Developing such a plan costs approximately USD 3-5 000 per vessel and
updating it costs about USD 500,

Ships are also required to keep a detailed record of all movements of oil and oily wastes on the ship and to
the sea and/or port reception facilities. Tankers arc required to keep a log of all product movements as
well. These entrics are to be logged inte the Oil Record Beok and must be signed by the person in charge
of the operation and each page must be signed by the master. This provides a written record of the storage,
processing and discharge of oil and oil-water mixturcs that can be checked against the ship's discharge data
recorders and correlated 10 the ship's estimated production of oily waste. Software for tracking this
informatien costs approximately USD 1 000 per year and logging duties arc estimated to take an officer
approximately one hour per day.

Ship's masters are also required to report any oil pollution incident observed while at sca whether or not
they are responsible. This reporting requircment calls for the master to fill out a form and to process it
through the Flag State.

Annex 1. Oil/oil mixture discharge requirements

Adherence to these rules relics on the responsible actions of shipowner/operators and their crews. As such,
they also represent one of the areas where Annex [ can most easily be subverted.

These requirements arc differentiated according to whether or not the vessel is underway within a specially
designated "special area”. These areas cover bodies of water that, because of their geographic situation, are
less easily flushed by ocean currents. Therefore all discharges of oil/waste are prohibited except m very
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specific circumstances. For the purposes of Annex 1 of MARPOL 73/78, the designated special areas are

the:

» Mediterranean Sea.

+ Baltic Sea.

s Black Sea.
« Red Sea,
o The “Gulfs™.

» Gulf of Aden.

»  Antarctic.

« North West European Waters.

While these areas cover telatively litile of the ocean's surface, they comprise some of the world's busicst
shipping lanes. As a result, shipowners/operators face considerable restrictions on allowable discharges for
significant portions of their voyages when navigating to, from and through these arcas, Vessels wishing to
discharge oil from their cargo tanks and bilges in excess of the limits set for special arcas must either re-
rowte their course outside of these areas (and face a time and cost penalty for doing so) or contravene

MARPOL.

The oil-water discharge requirements of Annex [ are detailed in the following table:

Discharge of il from cargo tank, pump room and cargo-reiated areas

{Oil tankers all sizes)

Within Annex | Special Areas
or
Within 50 Nautical Miles {nm) of

nearest [and {outside Special Areas_)

« Any discharge of cil is prohwbited
«  Only clean or segregated Ballast water may be discharged

Outside Annex | Special Areas
And
More than 50 nm of nearest land

+ Discharges of oil and ail-conlaminated baliast waler are permitted only
when the following conditions are met: i

1. The tanker must be proceeding en route, and

2. the instantaneous rate of discharge of oil does not exceed 30
liires/nm (an oil discharge at this rate does not produce a visible
sheen on the water's surface), and

3. the totat quantity of oil discharged into the sea does not exceed
1415 000 {for MARPOL existing tankers - built before 1982) or 1/30
000 (for tankers built thereafter) of the total quantity of cargo
carried on the previous voyage*, and

4, the tanker has in operation MARPOL-compliant monitoring and
control systern for the discharge of oil and slop tank arrangements.

* However, the requirement that discharged effluent not exceed 15 ppm (see
below} means that in reality, operational discharges are limited much below
these maximum values).
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Discharge of oil from machinery spaces

{Oil tankers all sizes and other ships of more than 400 GRT}

Within Annex | Special Areas « The discharge of oil collecting in machinery spaces is only permitted
. when the following conditions are met:

1. The ship must be_proceeding en route, and

2. The oil content of the effluent without dilution does not exceed
15 ppm, and

3 The ship has in operation ail filtering equipment with a 15 ppm
monitor and automatic stopping device, and

4. bilge water is not mixed with ail cargo residue or cargo pump room
bilges (on oil tankers)
Qutside Annex | Special Areas « The discharge of oil coliecling in machinery spaces is only permitted
when the following conditions are met:
1. The ship must be proceeding en route, and
2. The oil content of the effluent does not exceed 15 ppm, and
3 The ship has in operation oily-water separating or filtering

equipment with a 15 ppm, and

4. bilge water is not mixed with oil cargo residue or cargo pump room
biiges {on oil tankers)

Ships below 400 GRT {other than oil tankers)

Within Annex | Special Areas The discharge of oit collecting in machinery spaces is only permitted when the
cil content of the effluent without dilution does not exceed 15 ppm.

Quiside Annex | Special Areas The discharge of oil cailecting in machinery spaces is only permitted when the
Filag State considers that the following conditions are salisfied as far as
practical and reasonable:

1. The ship must be proceeding en route, and
2.  The oil content of the effluent is less than 15 ppm, and

3. The ship has in operation MARPOL-compliant equipmenl suitable for
ensuring the above.

The cost implications of Annex [ discharge criteria

The requircment banning the disposal of fuel sludges at sea leads to one of two costs: the first is the direct
cost for disposing of these siudges to a port waste reception facility, the other is the cost to purchase,
maintain and cperate an incinerator on board.

Oil-water wastes that cannot be discharged according to the Annex [ criteria must be held on board and
discharged to a port waste reception facility. Port States are required to provide these and ensure that their
operation does not impose unduc delays on the ship’s voyage. However, many states have failed to provide
these facilities or cffectively facilitate their provision by private operators and port authorities.
Furthermore, even when such a facility exists, it may not accept all types of cily wastes (sludge, slop tank
oils, etc) and/or may not be available ar accessible during the tight schedule many ships must keep to in
port. This leads to a situation where ships cannot, or cannot easily, discharge their oily wastes to shore —
increasing the incentive for disposing of thesc wasies at sea.
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These facilities are often (although not exclusively) operated by private contractors and tariff levels and
structurcs vary from port to port and from region to region. In some, cases, the waste reception fees are
built into the genera! pert fee schedule so that all ships pay regardless of whether they discharge wastes or
not {"non special fee"). This has the advantage of removing the incentive for ships to avoid using these
facilities in order to reap cost savings. In other cases, the visiting ship must pay a fee based on the volume
of wastc that it discharges. In these cascs, shipowners and operators can realise sometimes-significant
savings by not discharging oily wastes to port.

The tables below set out estimated costs for two 1ypes of oily waste streams for a representative sample of
vessels. The first is for sludges originating from the heavy fucl oil (HFO) used as bunkers. These sludges
are stored in a ship’s slops tanks, along with oil separated out of bilgewater by the oil-water separator
{OWS). In order to reduce the costs of disposal, many ships burn oil from the slops in an on-board
incinerator, or in some cascs, directly in the cngine. The figures belew assume that no such equipment is
used on board. Furthermore, the table only accounts for the cost of shore disposal of HFQ sludges and not
slops originating from the OWS and/or carge tank washings. The latier can be particularly voluminous and
increases the costs of shore disposal significantly for tankers. Finally, the table uses figures obtained from
Rotterdam, Singapore and perts in the UK. These can be considered in the high range of disposal costs
{one industry source communicated the following general Annex | waste reception costs: Asia = approx.
USD 80/m’, North America = approx. USD 1t5/m’ and Europe = approx. USD 20/m3). Ships can reduce
these significantly by sailing to ports with lower waste reception costs — on condition that the ship’s
commercial operation and/or charter contract allows for this,

Estimate of representative costs for discharging HFO sludges to port waste reception facilities
{prices in EUR)

UK Rotterdam Singapore UK Rotterdam Singapore
Tanker 46466 GRT 1800 4708 7468 | 60 157 249 l
Bulker 37282 GRT 1375 3595 5703 ' 46 120 190 |
Container 23681GRT 3780 9885 15680 ! 126 330 523 i
Dry Cargo 3388 GRT 2997 7822 12408 | 99 261 414 !

Using the same ship types and perts, one can calculate the costs of in-port disposal of oily bilge water as
follows:

Rotterdam Singapore Rotterdam Singapore

Tanker 46466 GRT 1833 61 18
Bulker 37282 GRT 1470 49 14
Container 23691GRT 1240 41 12

Dry Cargo 3388 GRT 288 84 8 10 3

These costs should be considered as an extreme case, as most ships process their oily bilges onboard. In
cases of equipment failure, however, MARPOL normally requires these oily waters to be discharged to
land — hence, the estimated costs in the above table can be considered the avoided costs for shipewners and
operators who disposc of oily water at sea without going through an operating oily water separating
System.
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Annex 15 discharge criteria require the purchase, operation and maintenance of specific pollution
prevention equipment as well the crewing and training of qualified personnel! to carry out the prescribed
operational procedures. Both of these arcas have implications on the operating costs of vessels.

The cquipment specifications nccessary for compliance with Annex I centre on the oil-water separating
system. The main components of this system are:

* A biige pump.

* An oily-water collection tank.

»  An oil-water separating decvice (OWS).

+ Piping into the OWS.

+ An overboard discharge pipe out of the OWS connected to an oil content monitor.

» A two-way shut-off valve on the discharge pipe capable of shunting any discharge over 15
ppm. back into the oily water collection tank.

« Piping for extracting oil from the OWS.
¢ An oil collection/slops tank for eil extracted by the OWS.

Furthermore, the discharge requirements require that piping used for transferring sludge to the slops tank
be segregated from the bilge water piping and that the slops tank be fitted with piping and a standard
interface for discharging wastes to port reception facilities {or, alternatively, into a homoegeniser and/or
incinerator if the sludges arc to be bumed onboard).

The discharge requircments for cargo tank cleanings and oily ballast water from oil and product tankers
also have a cost — in particular, the requircment for segregated and/or clean ballast water discharges
requires separation of the ballast water and cargo piping and pumping systems as well as the presence of a
discharge flow-rate monitor.

OWS costs range from USD {0000 for a simple parallel plate system to upwards of USD
100 000 for a2 membrane system with a centrifuge pre-treatment unit. Typically, older ships will have
lower-cost systems onboard. Amortised over the OWS’s lifetime (which is variable according to the make
and level of maintenance), the cost for many of the simpler systems is not that high. However, this
equipment — and cspecially the older and/er morc basic units — must be maintained to a high standard.
Furthermore, in order to work, they must be operated by knowledgeable and trained personnel. Training in
the operation of the OWS system can range from USD 3 000 to USD 5000 per year -- and yet since,
strictly speaking, this is not a mandatory requirement, many ship owners may choose to forgo this cost.
Furthermore, properly managing the flow and disposal of oily wastes on board, according to one industry
source, accounts for 1 person-equivalent per 8 hour watch (composed of both an officer and seafarer). This
figure, given for tankers, would be less for other vessels.

Failure to maintain and operate the OWS according te the manufacturer’s instructions will likely cause the
QWS to fail or to not operate correctly. Proper maintenance of OWS systems includes regular cleaning in
order to ensure that the system allows for oils to separate from water. Even "self-cleaning” systems must be
periodically checked, washed and have their filters changed. The cost for maintaining an OWS in operating
condition depends on the system but can run from USD 3 000 per year and upwards.
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Failurc to adhere to relatively strict procedures for other daily ship operations can also cause the OWS to
fail. For instance, any presence of detergents in the bilgewater can cause thick oily emulsions that not only
cannot be treated by most OWS systems but can also foul both the OWS and related piping systems
reguiring their disassembiy and/or flushing. In order to avoid the formation of potentially OWS-clogging
emuisions in the bilge, crews should collect machine room wash water and other detergent-containing
wash liquids separately or use only specifically formuiated "bilge-safe" detergents. Rust, dirt and other
common contaminants found in the ship’s bilges can also cause the OWS to malfunction.

If the OWS malfunctions, the ship’s master must make a note in the Oil Record Book and refrain from
-discharging vily water to sea unless the ship’s safety is compromised. The bilgewater should be discharged
to a port waste reception facility at a cost to the shipowner/operator.

Ensuring a properly functioning OWS implics that crews are made aware of the necessary precautions to
take when generating bilge water and are propetly trained to deal with OWS failure and on-board repair.
This type of training should be extended to all crew and not just the seafarers directly responsible for the
OWS.

Other elements of the oil-water treatment systems onboard ships also require close attention. The 15 ppm
oil content monitor, for instance, must be properly calibrated and maintained. It is not uncommon for this
sensitive plecc of equipment to malfunction and therefore care must be given to following the
manufacturer's maintenance instructions, Falsc readings can generate alarms and automatic shutdown of
the OWS discharge valve causing crews to bypass the monitor completely.

When the OWS breaks down, the cost of spares and/or replacement, the cost of shore-side disposal of
wastes and the time necessary for crew to repair the system can be significant. During this time oily water
cannot be processed and discharged overboard. In some cases, the holding limit of the oily-water collection
tank may be rcached as bilge water continues to be pumped in. This leads 1o a situation where the ship's
crew will bypass the OWS and dircctly discharge unireated oily-water overboard. In some cases,
shipowners and operators will voluntarily forgo the necessary corrective actions and instruct ship's crews
to bypass the OWS thereby reaping cost savings equal to the aveided costs of the repairs for the duration of
the period the OWS was not functioning and the avoided costs of discharging the accumulated oily water
into a port waste reception facility.

Annex I. Structural requirement

The second part of Annex I of MARPOL 73/78's approach to reduce the incidence of oil pollution from
ships centres on specifying various structural components for ships' hull and ballast systems. These
specifications have evolved over time and mainly concern oil and product tankers.

Annex |, Ballast system requirements

Approximately 0.35% of an oil tanker’s carge is left clinging to thc walls of it's cargo tanks after
discharging. A 150 000-ton Suczmax tanker can therefore potentially discharge 520 tons of o1l when
emptying ballast water held in product tanks, In order to reducc this type of pollution, MARPQOL 73/78 and
its subsequent amendments have sought to completely separate baliast from cargo systems in o1l and
product tankers.
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MARPOL violations concerning oily water separators:
Evidence from recent prosecutions

Faced with malfunctioning OWS systems and seeking to avoid the time and cost required to repair, replace and or
properly maintain these units, some shipowners, aperators and/or crewmembers choose te circumvent the GWS and
oil monitor system entirely in order to dump oily wastes directly overboard. Evidence presented in recent criminal
proceedings dealing with breaches of MARPOL are instructive as to the methods utilised by crews to circumvent oily
water discharge requirements.

Ship’s crews will typically use one of two methods to dump cily water directly overboard. The first methed involves
bypassing the oily water separator entirely by fitting some form of temporary and/or flexible bypass hose from the slops
tank and/or bilge pump directly to the overboard discharge manifold. This method requires falsifying the oil record book
to indicate that the discharge was processed through the OWS and conjuring some plausible explanation for the
malfunction of the15 ppm monitor {which must also be bypassed). The second method involves running the oily wastes
through a malfunctioning OWS and tricking the 15 ppm. monitor into registering an allowable concentration of oil in the
outflow by purpasefully flushing the monitor with clean seawater. While this method does away with the need to explain
why the 15 ppm. monitor was malfunctioning, it still requires the crew to falsify cil book entries.

Several port states have increased their scrutiny of OWS and Oil Record baoks systems in order to apprehend
polluters. These inspections have resulted in the indictment and prosecution of a wide range of vessels, masters and
companies. In particular, they have highlighted the fact that MARPOL violations are not the sole domain “rustbucket”
vessels — several high profile investigations have uncovered suspected OWS bypass pipes in prestigious cruise lines
and at leasi one world-class container operator. In many of these cases, court records reveal that crew andfor
operalors bypassing OWS systems did so in order to save money.

Selected examples from recent court cases:

Boyang Maritime Kyeong Shin Deep Sea Fisheries Company of Pusan, Korea, Boyang Limited,
Trans-Ports International (TPl) and Oswego Limited, 2002, pled guilty te being part of a wide-ranging
conspiracy designed to hide routine discharges of oil sludge and cil contaminated bilge waste directly into
the ocean from their fleet of ships since at least 1995.

According to the U.S. Juslice Department, the companies' fleet of mare than a dozen cargo freighters
carried thousands of tons of frozen seafood between Alaska and Asian ports. On each journey, the ships
dumped as much as 1 000 galions of oil sludge in U.5. waters.

The companies pled guilty 1o a 10 count felony information, charging that they worked together to maintain
false tog books, obstruct justice and tamper with witnesses in order to avoid the spending time, money and
other resources to comply with the laws designed to prevent oil pollution from ships {extract from
hitp:ffwww.usdoj.goviopa/pri2002/August/G2_enrd_487 him).

Carnival Corporation, 2002, pleaded guilty to falsification of oil record bocks on several of its ships. The
falsifications occurred on numerous occasions between 1936 and 2001, during which period employees ran
fresh water past the sensors in the oil water separators of Carnival ships, generating false oil concentration
readings. As a result, the sensors failed to activate a diversion valve which would have otherwise kept the
contaminated water on board. This allowed the bilge water with oil levels exceeding the allowable limit of
15 ppm {o be flushed into sea. Crew members then took the false sensor readings and recorded them in the
ships' ail record books {extract from www.usdoj.gov/usao/ls/Carnival html).

Norwegian Cruise Line Ltd. 2001, Norwegian admitted polluting the ocean in two ways: flushing an il
sensar with fresh water to make contaminated discharges look clean and dumping untreated wastewater
overboard. It is unknown how much ofl and contaminated waler was dumped.

R
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Until 1988, the S5 Narway had a single Qil Water Separator that was referred to by the engineers as "an old
piece of junk™ Other equipment was used 1o dump the wasle directly overboard. Even after a new and
second Qil Water Separator was purchased, ship engineers confinued to circumvent the pollution prevention
machine untit May 2000, when NCL's new owners stopped the practice, according to the factual statement.
Ship officers continued to pollute and maintain false records despite the prominent display in the engine
room of newspaper arlicles about the prosecutien of Royal Caribbean Cruise Lines Lid. for similar violations.
NCL financially benefited by not expending the resources necessary to maintain its pollution prevention
equipment, failing to properly offload waste oil in port and not purchasing adequate equipment in the first
place {extract from: www.usdoj.gov/opal/pr/2002/July/02_enrd_441 . htm}.

Royal Caribbean Cruises Ltd. 1998, RCCL discharged oil contaminated bilge waste, including hamful
quantities of oil, from RCCL cruise ships by using equipment and procedures that bypassed the oil water
separator. RCCL cruise ships were equipped with bypass pipes thal circumvented the oil water separator.
Bypass pipes were installed by RCCL and crew members were instructed on their use.

RCCL aveided expenses and commitment of other resources associated with regular maintenance of the oil
waler separators, replacement of membranes and other spare parts, and offloading of oil contaminated bilge
waste in port. Membranes for the oil water separator on some RCCL cruise ships, such as the Sovereign of
the Seas, cost approximately USD 10 000 for a single set of membranes (consisting of four membranes).
While these membranes were usually changed between zero and one time each year prior to the
govemnment's investigation, RCCL now finds il necessary to replace this type of membrane between five
and ten times each year per cruise ship using this design. Similarly, where oily bilge waste was offloaded
infrequently in port prior to the government's investigation, RCCL now frequently offlcads large guantities of
bilge waste from some of its cruise ships, including at times more than 100 Q00 galions from certain ships
each year (exiract from: www.usdoj.goviopa/pr/1898/une/248 . him.htmi}.

Helland America Line, Ltd., 1998, ...the investigation was initiated by an Assistant Engineer on board the
S5 Rotterdam who refused an eorder to pump untreated bilge water overboard.. Holland America made a
conscious decision to defer needed maintenance of the Roiterdam’s steenng gear, causing the vessel {o
ship excessive seawaler. They then pumped the seawater and oil overboard in knowing violation of the law
{extract from: www.usdoj.gov/opalpr/1998/Junef290. htm.himi}.

Initially MARPOL 73/78 called on tankers to adopt the "load on top"” system in which ballast water and
clinging cargo were pumped into a designated holding tank. During the ballast voyage, the oil separated
from the water that was then pumped from the bottom of the tank and discharged overboard. New ballast
and tank washing water was loaded into this tank and thc process repeated as necessary. Upon arrival at
port, any remaining water was discharged from the bottom and new oil was loaded on top of the residue
slops in the holding tank. This had the advantage of allowing cargo owners to retricve valuable cargo that
had previously been flushed to sea.

The "load on top” system institutionalised the use of a segregated "slop” or oily waste holding tank that is
still a feature of most ocean-going ships. MARPOL 73,78 however, called on oil and product tankers to
adopt a number of other changes to their ballast and product tank washing systems. These are summarised
below: :
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Vessel type and size Annex I requirements far tank washing and ballast systems

Gil Tankers over 20 000 DWT Segregated ballast tanks '
Crude oil washing Systern

Product Tankers over 30 000 DWT Segregated Ballast Tanks

Oil Tankers between 40 000 and 70 GOC DWT Clean balkast tanks”, or

Segregated ballast tanks, or

Crude oil washing system

(*Clean ballast tank musl be upgraded to segregated ballast
system by 1986)

Qil Tankers over 70 000 DWT Clean ballast tanks*, or

Segregated ballast tanks, or

Crude oil washing system

{"Clean ballast tank must be upgraded to segregated ballast
system by 1984)

Product Tanker over 40 000 DWT Clean ballast tanks, or
Segreqgaled ballast tanks

Crude Qi Washing System (COW}): A cargo tank washing system utilising crude oil in lieu of seawater.

Clean Ballast Tank {CBT): A ballast system where one or several existing cargo tanks is designated as a permanent
baliast tank. Qil is no longer loaded into the "clean™ ballast tank although the "clean® tank still shares pumping and
piping arrangements with the cargo system. :

Segregated Ballast Tank (SBT): The ballast tanks, pumps and piping are completely separaied from the cargo system.
Later amendments to Annex | called for the SBT piping to be routed in such a way that it does not enter or cross cargo
tanks.

When initially proposed, shipowners strongly lobbicd against these requirements as they required
significant investments in new, SBT-compliant vessels or expensive retrofitting costs for installing SBT
pumping and piping arrangements. At the time, non-compliant owners could expect to reap a benefit by not
upgrading and continuing to trade as before although the prescnce and/or absence of SBT arrangements
was and still is casy to detect by Port State inspection officers.

Most crude oil tankers above 20 000 DWT and product tankers above 30 000 DWT delivered since 1983
are equipped with SBTs (see table). However, a considerable number on non-SBT pre-MARPOL tankers
arc still trading. These tankers normally operate with CBTs but many also still load bailast into non-
dedicated cargo tanks {their shared ballast/product pumping arrangements make it possible for
shipowners/operators to take on oil in the otherwise designated clean tank which, if undetected and
unpunished, increases the revenue-eaming potential of the tanker). Given that ships must take on ~25-30%
of their decadweight in ballast in order to navigate safely when not loaded, a considerable amount of oily
ballast is generated for each return voyage. For example, a 150 000 DWT tanker would in this case
produce 37 500 to 45 000 tonnes of oily ballast that must be processed through the OWS and 15 ppm
monitoring system. Short ballast voyages and/or any breakdown of the OWS system can lead to a situation
where owners must incur the cost of discharging this ballast to a port reception facility and/or face the
decision 1o illegally dischargc this waste at sca.

[2¥]
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Status of ballast tank arrangements for world tanker fleet in 1999

Vessels DWT (millions) Vessels DWT (millions)
Crude oil tanker 594 73.5 1188 158
Product tanker 1756 14.4 ___35_13 _ 289

Annex I. Hull requirements

MARPOL 73/78 initially only called for structural changes 1o be made to ships’ ballasting systems despite
the calls by a segment of the international community for more stringent hull requirements - and in
particular for the phasing out of single huli tankers, Following the Exxon Valdez ol spill, however, and the
subsequent unilateral passage of the United States Oil Pollution Act of 1990, the IMO significantly
amended Annex I to include double hull construction requirements for new oil tankers. The IMO also
agreed to a schedule for the retirement of single-hulled tankers. The 1992 Annex [ amendments came into
force in 1993 and tankers built after 1994 are all required to have double hulls or an equally effective
alternative. 1t is gencrally believed that the requirement for double hull construction added 15-20% to the
cost of constructing tankers at the time of the requirement. This cost differential, however, has abated with
the recent favourable cycle for buyers in the ship construction market.

The phase-out conditions for existing tankers were differentiated according to whether the 1anker was built
before the passage of MARPOL 73/78 ("pre-MARPOL tankers™) or after ("post-MARPOL tankers").
Under an enhanced survey programme, pre-MARPOL tankers were allowed to trade until they were 25
years old at which time they were to be fitted with double hulls or an equivalent alterative arrangement.
Once these tankers reach their thirtieth year, they were 10 be retired from service or fitted with a double
hull. Post-MARPOL tankers were allowed to trade until they were 30 years old at which time they were to
be retired or fitted with a double hull. The cost of retrofitting an old tanker with a double hull, however, is
so prohibitive that 30 year old tankers are typically retired.

Four alternative arrangements to double hull retrofitting were approved for use on pre-MARPOL tankers
between their 25th and 30th year. These included the designation of CBT's, the installation of protectively
located SBT's covering 30% of the tankers sides or bottoms, the provision of double bottoms or butkheads
to reduce the potential for oil outflows and/or the operation of hydrostatically balanced loading (HBL — sec
box below). HBL represcented a relatively attractive option for shipowners seeking to continue trading after
a pre-MARPOL vessel's 25" birthday. HBL, however, requires careful attention by trained crew to detailed
operational procedures. Furthermore, requirements for HBL eperation are more easily circumvented than
the morc concrete requirements for double-hulls. Unscrupulous operators could derive a competitive
advantage over quality operators by trading 25+ year-old pre-MARPOL tankers without adhering to the
strict requirements of HBL. As long as this practice remained undetecied, the operator would derive added
revenue from the increased carrying capacity of the tanker and save on the costs of training crew and
operating the HBL system, '
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Hydrostatically balanced loading (HBL)

I HEL hoacling I"
e

Hydroslalically balanced locading {(HBL) relies on the fact that oil is lighter than water and thus floats on its surface.
A full cargo tank is filled to approximately 88% of its capacity (to allow for changes in volume and vapour
concentrations). In a typical tanker, 98% loading implies that ol is loaded above its natural flotation level — that is,
lhe pull of gravity is greater than the oil's buoyancy. In such a situation, a bottom grounding will result in an outflow
of oil until the level of oif in the tank reaches its natural flotation point -- slightly above the water line. HBL loading
calls for less oil to be loaded into the cargo tanks so that the tank leveis are slighlly below the oil's natural flotation
level. This means thal a bottom grounding will resuit in an inflow of water rather than an outflow of oil. HBL loading
typically means that a tanker must forgo 5-8% of its normal capacity.

In December 1999, the single-hulled product tanker Erica sank in the Atlantic dispersing its cargo on the
western shores of France. This prompted a new round of calls for the carly phasc-out of such vessels. The
threat of unilateral action on the part of the European Union led to the rapid amendment of Annex I single
hull phase-out schedule in April of 2002. The crux of the amended schedule (see table below) is that
single-hulled tankers will be phased much sconer than previously planned under the 1992 amendments to
Annex 1. Indeed, all pre-MARPOL non SBT tankers are to be phased out by 2007 and all other single
hulled tankers must be retired by 2015 at the latest.

Category Tanker type DWT Cargo Phase-out

1° Pre-MARPOL = 20 000 Crude/Dirty oil 2003-2007
No protectively located/segregated = 30 000 Oil other than
ballast {pre 1981} crude/dirty oil

2° Post-MARPOL =20 000 Crude/Dirty oil 2003-2018
Protectively located/segregate ballast > 30 000 {il other than
{1982-1996) crude/dirty oil

3 Qil and product tankers under the size 5 =dwt < 20 000 Crude/Diry oil 2003-2015
limits setin MARPOL 5 <dwt < 3G 000 Oil other than

crude/dirty ol t

. .C“alegory 1 Tan-i.(el_'s may fr{de be-);ond their 25th anniversa-l.l; |f they either:
"« operate with HBL, or
» are fitted with protective wings or double botlom spaces.

Furthermore Category 1 tankers delivered between 1976 and 1981 will only be allowed to reach their maximum
phase-out dates if they undergo a more rigorous Condition Assessment Scheme {CAS) is camied out under the
responsibility of the Flag State. If they fail the CAS, they must be refired by 2005.

® category 2 tankers dedivered between 1984 and 1996 will also require to undergo a CAS if they are to reach their
~ maximum permissible lifespan. Ctherwise, they must be retired by 2010.
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As with the requirements for ballast tank systems, the Annex | requirements for hull structures are
relatively straightforward and compliance is generally casily checked through a quick inspection. New
ships must be built to these specifications before they can be certified and existing ships must be retrofitted
with protective arrangements and have these approved by Flag states and/or class inspections. As with
the 1992 amendments, however, it is conceivable that pre-MARPOL non-SBT tankers may still seek to
forgo HBL in order to gain more revenue.

Annex I1. Control of pollution by noxious liguid substances

The problem: Pollution at sea from ship-borne chemicals

Unlike oil, noxious chemical compounds are not typically generated in the daily operation of a vessel.
More often than not, potlution from chemicals at sea comes from the ship’s cargo rather than from different
technical subsystems of the vessel. Chemicals from the cargo tanks of specialised carriers, however, do
make their way into the sea - either through catastrophic hull failures and accidents, through loading and
unloading of carga and/or through cargo tank washing, Annex Il concentrates on the latter and sets specific
discharge requirements for tank wash water. Unless these criteria are met, this water must be retained
onboard and discharged into an appropriate waste reception facility.

Annex {I. Regulatory requirements

Certification and record-keeping

Ships carrying noxious liquid substances must be designed and approved for the class of chemicals they
are carrying. These ships are required to have an International Pollution Prevention Certificate for the
Carriage of Noxious Liquids in Bulk that attest that they meet the conditions necessary for safely handling
various non-oil liquid cargoes. The validity of this certificate is conditioned upon an initial survey io
ensure compliance with the Intematicnal Bulk Chemical Code, a periodical survey every five years and an
intermediate survey at least every 30 months. These surveys, as in the case of Annex I surveys, are often
carried out by class societics.

Certain national regulations call for compliance and certification documents beyond those required by
MARPOL. Ship's wishing to trade in these countrics must provide these additional documents (e.g. the
United States requires a United States Coast Guard Letter of Compliance accompanied by additional
documentation relating to the cargo and vessel examination).

Ships subject to Annex Il must have a "Procedures and Arrangements Manual” (P&A Manual) specifying
operational instructions. for dealing with noxious chemical cargocs loaded on board. All operations
involving the ship's carge must be made in accordance with the instructions contained in the P&A Manual.

The ship's officers and Master must also update a Cargo Record Book analogous to the Qil Record Book of
Annex |. The details of all chemical cargo movements and operations onboard (along with discharges
overboard) must be kept in this log and countersigned by the officer in charge. The master must also sign
each page.

Finally, the chemical carrier must have onboard an updated Marine Pollution Emergency Plan for Noxious
Liquid Substances.
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Annex II. Noxious liguid substance discharge requirements

Annex 115 discharge requirements are differentiated according to the toxicity of chernicals involved. These
arc categorised into four classes of substances with decreasing toxicity:

Hazard to human health and/or marine
ecosystems

Category Harm to amenities or other legitimate uses of

the sea

Serious Harm

T i

Minor harm

Discharge requirements are also differentiated according to whether the ship is within an Annex II "special
area". These are the Baltic Sea, the Black Sea and Antarctica.

As a general rule, the washing of tanks containing hazardous substances must take place in port and the
wash water discharged at a reception facility. Seawater can then be used to rinse the tanks and this rinse
water can be discharged overboard as long as the concentration of the cargo is below a set level according
to its toxicity and the ship’s location. Ships, however, are not required to discharge any pre-wash water into
the same port as the discharging port. In these cases, the ship will proceed to a port of its choosing (in
many cascs the pert where it will be receiving its next cargo) and empty its tank(s) of pre-wash water at
that location. However, in order to save time and money, some ships could elect to wash out their tanks at
sea in contravention to MARPOL Annex 1L

The req'uirements for Annex 11 discharges are as follows:

Naoxious
substance
category

Annex Il. Discharge requirements

ABC The ship must be proceeding en route, and

the vessel must be operating at a minimum speed of 7 knots {self-propelled) or 4 knots (not self-
propelled), and

the vessel must be focated at least 12 nautical miles from the nearest land, and
discharge must take place below the water line, ang
discharge must take place in water at least 25 metres deep (axcept for category D substances}.

- and -
A Maximum concentration of effluent after port Maximum concentration of effluent after port
tank washing is 0.1 % by weight tank washing is 0.05 perceat by weight
B8 «  Maximum1m3or /3000 of the tank’s | » The tank must be pre-cleaned and the

capacity in m3 can be discharged per tank washings stored onboard and/or discharged

« Concentration in the wake astem of the ship . to a waste reception facility

is nc more than 1 ppm. e

. Gonceniration in the wake astem of the ship

is no more than 1 ppm.

c «  Maximum 3 m3 or 1/1 000 of the tank's +  Maximum 1 m3 or 1/3 000 of the tank's
capacity in m3 can be discharged per tank capacity in m3 can be discharged per tank
« Concentration in the wake astemn of the ship | «  Concentration in the wake aslemn of the ship
is no more than 10 ppm. is no more than 1 ppm.
D Maximum one in 10 part dilution of the Maximum one in 10 part dilution of the

substance in water.

substance jn water.
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In order to achieve the dilution levels referenced above, the ships crew must be trained 1o deal with a wide
range of noxious liquid substances and must be completely familiar with the operations outlined in the
P& A Manual as mistakes can lead to non-compliant discharges. For instance, if a ship’s crew inadequately
strips the cargo pipe and pumping system following discharge of a high viscosity substance, the resulting
residue can contaminate discharged cargo tank rinse water that would otherwise be MARPOL-compliant.

Complying with Anncx 1% discharge requirements also implics the presence of functioning discharge
recording equipment that can at a minimum record the time, date and flow rate and duration of the
discharge. This information can be compared to entries in the Cargo recerd Book in crder te determine
compliance. The equipment must be maintained and/or repaired, otherwise, if it fails, rinsc water must be
kept onboard and discharged into a port waste reception facility.

As with the reception of Annex I wastes, the fees for transferring tank pre-wash water to port waste
reception facilitics varies from port to part and according to the type of noxious liquid cargo involved. As
an example, fees for disposing of thesc wastes can range from EUR 47/tonne to EUR 155/tonne in the
United Kingdot. Furthermore, in many cases, waste contractors will want some assurance of the exact
nature of the waste they receive as they might be held liable for disposing of unidentified and/or mis-
identified chemical wastes. This might entail paying for tests to ensure that the waste transferred to shore is
indeed what the shipowner/operator says it is.

Port pre-washing of tanks containing hazardous substances must be observed by an approved surveyor and,
{ollowing pre-wash, the cargo piping and pumping systems must be stripped. These requirements entail a
cost and/or time penalty that the unscrupulous operator might choose to avoid.

Annex I1L. Prevention of pollution by harmful substances in packaged form

Anncx 1H of MARPOL 73/78 concerns the identification, labelling and safe stowage onbeard of harmful
substances in packaged form. It relates 1o cargo camied by ships and, therefore does not concern ship’s
stores. Compliance with Annex III's requirements generally falls an the part of the shipper. The principal
exception 1$ the responsibility for carriers to develop and follow a plan for the storage of harmful
substances in packaged form onboard. As with other ship-board plans (e.g. such as the SOPEP), this
requires an initial outlay and proper training on the part of the crew in order to adhere to its instructions.
The Annecx also calls for the ship to have a keep a detailed manifest of dangerous and/or harmful packaged
cargocs onboard. Many ports require advance communication of the contents of this manifest.

Compared to the two previous Annexes, compliance costs for Annex 111 are relatively few minor.

Annex V. Prevention of pollution by garbage from ships

The last of the MARPOL 73/78 anncxes currently in force, Annex V seeks to address the other major
environmental impact of shipping — the dumping of ships’ garbage at seca. While requirements for different
waste streams are dealt with separately under this Annex, it should be highlighted that this regulation
completely bans the disposal of plastics at sea.
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The Problem: Waste disposal at sea

Traditionally ships had relatively simple waste streams consisting of dunnage from packing goods and
food wastes from the galley. These wastes were typically dumped of overboard. However, just as land-sidc-
waste soreams have diversified and grown tremendously in recent years, so too have waste flows from ship-
board operations. These now include dunnage, lining and packing (wood and plastic), food and food
packing wastes, metal, glass, paper, medical wastes, packaging for cleaning and maintenance compounds,
etc. When thrown overboard, this garbage often makes its way to coastlines and/or interferes with marine
lifc. Annex V seeks to regulate these waste streams in order to reduce their impact on marine and coastal
ecosystems.

Annex V. Record-keeping requiremenis

All garbage movements off the ship must be logged inte the Garbage Record Book. This record, signed
under the responsibility of the Master, allows tracking of the ship’s generation and disposal of garbage in
order to aid Port State inspectors. A log must be kept of the discharge of garbage to port waste reception
facilitics, garbage burnt in the incinerator, if present, and/or disposed of overboard in compliance with
Annex Vs requirements.

Annex V. Waste disposal requirements
The requirements pertaining to the disposal of shipboard garbage, like other discharge requirements, are
differentiated according to the whether the ship is in an Annex V “special area” e.g. according to waste

type. Annex V special areas arc the:

s Mediterrancan Sea.

» Baltic Sea.

+ Black Sca.

¢+ Red Sea.

s  The “Gulis".

¢ Antarctic.
s Caribbean.
+ Northwest European Waters.

Annex V's garbage disposal requirements are as follows:

28



Case 4:10-cr-00552-DLJ Document 30-16 Filed 08/27/10 Page 30 of 54

DSTVDOT/MTC(2002)8/FINAL

Type of garbage Disposal requirements
: Inside Special Areas
Plastics Disposal at sea prohibited in all areas

{includes synthetic ropes, fishing
nets, plastic containers, plastic bags,
biodegradable plastics, eic)

Cargo packing waste Disipog_éi ét sea prohibited

Includes floating dunnage, lining and
packing materials.

Food wastes Disposal at sea permitted at least 12 .

nautical miles from nearest tand.

Other garbage Disposal at sea prehibited
Includes rags, paper, glass, metal, :
crockery, ete. . S . -
Comminuted/ground food or other Disposal at sea prohibited {unless
wastes. only feod and then at.least12

- nauticat mlles ffom nearest land)
Incinerator Ash Disposal at sea prohibited

Compliance with the above rules requires that ship wasie streams be scgregated and treated accordingly.
This implies that ship’s crews are trained in the handling and disposal of wastes at sea. Space is tight on
ships and the accumulation of waste garbage can lead to unhygienic living and/or working conditions. In
this context, there is every incentive for ship’s crews to dispose of waste quickly. However, their ability to
do so in compliznce with Annex V is conditioned on the ship being out of a "Special Arca” and at some
distance from land. Crews must store waste onboard until such time as they can discharge it at sea legally
or to a port waste reception facility. In this context, they might be tempted to dump the waste overboard in
infringement ef MARPOL 73-78. Another option available to them is to compact, shred and/or incinerate
the waste anboard in order to reduce its volume.

Annex V does not require ships to have comminutors, compactors, shredders or incineraters but it does set
performance standards for thcse when they are present. This wastc processing machinery provides
shipowners/operators with more flexible options for storing and disposing of waste onboard and can save
money by reducing port waste reception fees. Incinerators also scrve a dual purpose in that they can also be
used to burn oil residues and sludges rather than paying for their disposal in port. Costs for incinerators
vary according to capacity and size but a typical unit can cost in the order of EUR 60 000,

As with other waste-processing equipment on board, these devices can and do break down, Accordingly
they require a certain level of maintenance. If the machinery breaks down, ship’s crews may be tempted to
dump wastes illegally overboard rather than storing them onboard and or disposing of them in compliance
with Anncx Vs requirements. Until repairs are made, shipowners/operators save on the required repair
costs and the avoided waste disposal fees, just as they might have saved on necessary maintenance costs
beforehand. In practice, however this would entail the falsification of the garbage record book, and Port
State authorities are likely to deteet discrepancics, especially if they are suspicious about the low quantity
of garbage carried on board.
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Annexes not yet entered into force

Annex IV and VI of MARPOL. 73-78 have yet to come into force. Shipewners who choose to comply with
their requirements might put themselves at a competitive disadvantage (if only costs are considered) and
shipowners not implementing these requirements may gain a competitive cost advantage. However, the
competitive outcomes of following the rules contained in Annex IV and Annex VI do not stem from non-
compliance as such. Thercefore the competitive advantage/dis-advantage is not unfairly or illegally gained ~
at least until the instruments come into force.

It is important, hawever, to look at some of the cost implications of the requirements of these Annexes as
they will eventually come into force. At that time, shipowners will be required to abide by them and
unscrupulous owners will be able to derive unfair cost savings by not complying.

Annex IV, Prevention af pollution by sewage from ships

Annex IV aims to reduce the sanitary risk from "black water” {discharges containing human, animal and/or
medical wastes). Many States have local requirements regarding these discharges as well, especially as
Annex IV has yet to come into force. As with other MARPOL 73/78 Anmnexes, the rules call for both
certification and operational/equipment requirements.

Annex V. Certification requirements

In order to comply with Anncx 1V, ships must be issued an International Sewage Pollution Certificate.

Renewal of this certificate is conditional upon a periodical survey of the ship's sanitation systems and
piping every five years.

Annex IV, Sewage discharge requirements

Ships have three options for discharging their black water according to the type and level of pre-treatment
applicd. The requirements for sewage discharge arc as follows:

Unreatec DS L s, THOAIS 5
o Sewage must be retained in « Discharge must take place at « The treatment ptant must be
heolding tanks, and, least 4 nautical miles from the MARPOL-compliant and
«  Discharge must take place at nearesl land, and approved by the Flag State, and .
least 12 nautical miles from the | »  The equipment must be »  There are no fioating solids
nearest land, and MARPOL-compliant and andfor discoloration surrounding
approved by the Flag State, and the discharge.

+ The discharge rate must be
; approved by the Flag State, and | »  The ship is proceeding en route
at a minimum speed of four

The ship i edi
. he ship is proceeding en route knots.

at a minimum speed of four
knots.

If these requircments cannot be met (e.g. a ship with no treatment facilities navigating within
12 nm of shore andfor at quay), then sewage waste must be held on board and transferred to a port waste
reception facility. The cost advantages that could eventually be derived from non-comphance include the
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savings from avoided port waste fees (e.g EUR 23/tonne in the United Kingdom), avoided capital costs
associated with the sewage processing facilities and/or maintenance and repair costs for the equipment.

Annex VI: Prevention of Air Pollution from Ships

The text of Annex VI, agreed at the IMO in 1997, details measurcs to reduce the emissions of sulphur and
nitrogen oxides from ships. It also stipulates actions to be taken to reduce the use and emission of ozone-
depleting substances and cther harmful air emissions.

This Annex calls for the sulphur content of marine bunkers to be capped at 4.5 % world-wide. In addition,
it defines "SOx Emission Control Areas™ (ECA — currently the Baltic and North Sea) where the sulphur
content should not exceed 1.5%.

All Marine propulsion systems installed on ships constructed afler January 2000 or engines having
undergone a major conversion after that date will have to comply with the Annex's NOx Technical Code
which calls for significant reductions in NOx emissions.

Annex VI Certification and record-keeping requirements

Ships will be required to hold an International Air Pollution Prevention Certificate that will be issued by
the Flag State or its representative upon an initial survey. This survey is to be followed up by a periodical
survey at least once every five years and by an intermediate survey every 30 months.

In addition, ship's will be required to retain bunker delivery notes onboard for a period of three years and
fuel oil samples for at least one year following delivery.

Annex Vi Emission and operational requirements

Meeting the world-wide sulphur content restriction of 4.5% is a relatively easy task — especially as bunkers
today have an average sulphur content of 2.7%. However, ships sailing in ECA's will have 10 ensure that
the fuel they burn meets the lower requirement of 1.5%. Low sulphur bunkers are typically more expensive
since their processing is more time- and energy-consuming although the volatile nature of bunker markets
makes an exact cstimation of the sur-cost of low sulphur fuel difficult. Generally, this value seems to be
approximately 20-30% above of the cost of regular bunkers ~ approximately EUR 32 per tonne. Given
limited refinery capacity for low-sulphur bunkers, however, an increase in demand for these fuels night
push these prices up until new refining capacity comes on-line.

Mecting the low-sulphur bunker requirement for ECA's will also require ships to either fill up completely
with Jow-sulphur bunkers before their arrival into the ECA — a bighly unlikely outcome given the need o
empty the tank of existing high sulphur bunkers and the added cost of steaming with low-sulphur fucls — or
have a dual fuel system onboard. While this is not necessarily a problem on newly built {or on some older
ships that were designed to use marine diesel oil for manoeuvring in ports), retrofitting existing ships with
such a system will prove expensive. Another option afforded shipowners/operators by Annex VI is the
installation of flue seawater scrubbers to reducc the sulphur content of exhaust emissions to below 6 g
Sox/kW h. This is an cxpensive option as well and precludes the use of the system in ports given the high
acidity of the scrubber discharges.

The NOx Technical Code of Annex VI calls for an important reduction in NOx emissions from new and/or
refitted engines. This reduction can be obtained through onc of three methods: by using gas turbines in
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place of heavy fucl oil {HFO) engines, by fitting current engines with exhaust catalysts or by modifying the
combustion properties of existing engines.

The first two solutions allow for reductions in NOx of up to 95% but involve significant costs. Modifying
the temperature of the combustion chamber (and thus the formation of NOx) scems a more promising and
lower-cost alternative at present. However, this strategy can reduce the efficiency of the enginc and shghtly
increases the amount of fuel necessary to achieve the same performance as before. The options available to
reduce NOx from HFO combustion to within Annex VI's criteria are summariscd below:

NOx reduction
method

Emulsification

 Humidification
I (fumigation)
Direct injection

Selective catalytic
reduction

Engine tuning and
injection retardation

efficiency penalty.

Description

The engine runs on an emulsion of water and fuel,
This leads to a 10% reduction of NOx per 10% of
water present in the emulsion. Fuel consumption
can increase by 1% for every 10% of water content.

Cooled moist air added to the combustion exhaust
can reduce NOx significantly

Water or other liquids are injected directly into the
combustion chamber.

Using a catalyst resuils in the highest reductions of
NOx. Requires low sulphur fuel (<2%) and other

consumabtes (urea and repiacement of catalyst-

material).

Reducing the exhausi temperature and/or retarding
the start of the oil fual injection, NOx reductions can
be achieved at very low costs - albeil with a fuel

Potential
reguction

20-40%
reduction

50-80%
reduction
50-60%
reduction

85-90%
reduction

10-30%

Investment costs (base
1999) in EUR

~30300
{for engines less than 3 MW) .

Unknown
From 9 000 to 26 700

36 to 61 per kW for engines
over 1000 kW

61 to 182 per kW for engines
under 1000 kW - - :

Running costs included
Low cost

International Convention on the Control of Harmful Anti-fouling Systems on Ships

Ship’s hulls attract all kinds of shellfish and algae colonics. As these grow and spread, they can have an
impact on the operating efficicncy of the vesscl. In particular, the increased drag caused by these
organisms can impose a significant fuel-efficiency penaity. For this reasen, ships were regularly rid of
these organisms through dry-dock or underwater cleaning. The advent of paints containing organotin
biocides, {and Tributyltin ~ TBT — in particular) in the 1970's however, obviated the need for these
frequent and expensive cleanings. Ships painted with TBT could go as long as five ycars between hull
paintings with little significant fouling. The longevity of these compounds, however, combined with their
release into the water through normal wear, resulted in a significant ccological hazard for marine

eCcosystems.

Recognising TBT as a danger to marine ecosystems in 1989, the IMO agreed to ban these compounds in a
International Convention agreed in 2001. This Convention calls for a complete ban of the use of organotin
biocides for ships painted or repainted starting in 2003. Ships painted on or aftcr 2003 will have to have a
Intcrnational Anti-fouling System Certificate onboard that will be issucd after an initial survey. This
certificate will be renewed following another survey each time the ship s repainted.

The Convention also calls for all ships hulls to be free of organotin-based antifouling paints, or to have
these scaled in such a way as 10 aveid leaching by 2008.

a2



Case 4:10-cr-00552-DLJ Document 30-16 Filed 08/27/10 Page 34 of 54

DSTYDOT/MTC{2002)8/FINAL

Some countries, such as Japan, have banned TBT for over a decade and have built up considerable
experience with tin-free compounds, as have certain commercial operators who have experimented with
these paints before the IMO ban. Their experiences, however, have been mixed. Tin-free anti-fouling
paints have typically been more expensive that TBT paints. They also have tended to be less effective,
requiring more frequent applications and/or hull cleanings. While paint suppliers are making advances in
providing ecqually effective and durable non-tin paints, shipowners/operators must still bear this cost
differential. These costs include the cost of purchasing and applying the paints, undertaking more frequent
hull cleanings, lost trading revenue while ships are painted/cleaned and a fuel consumption penalty for
steamning with fouled hulls.

According to figures from Sea-Land Corporation, these additional costs were estimated to he
approximately USD 200 000-USD 270 000 per vessel (container carrier) per five year dry dock cycle (or
USD 110-USD 148/day). These costs include regular hull clcanings every six months after 2.5 years and
additional fuel costs due te hull fouling, While some companies claim equal performance from non-TBT
anti-fouling paints, most commercially available TBT-free coatings have an effective life of 2.5 to three
years. For shipowners wishing to remain on a five-year dry dock cycle, this entails the added cost of
regular hull cleanings. Alternatively, these ships must be dry-docked and re-painted at shorter intervals and
considerable cost to the owner. However, the shorter life of non-TBT coatings might not posc a significant
problem for ships on a tighter dry dock schedule (e.g. many older ships and heavy use vessels such as
ferries) — although the higher cost of TBT-alternatives still remains an issue,

It is likely that the development of commercially viable T3 T-frce anti-fouling coatings will accelerate as
demand increases, thus the cost premium associated with tin-free paints will probably decrease in the
future. Already, some shipping companies and paint providers claim five-year intervals for non-TBT
paiats. Furthermore, the development of unmanned remote hull-cleaning technologics will also contribute
to lowering the costs of using non-TBT paints.

However, the cost differential remains and could be unfairly used by a substandard operator to gain an
advantage over a cempetitor complying with the TBT ban. The savings for the non-complying operator
would be substantial, yet the risk of discovery would likely be high as such a strategy would require the
shipowner to obtain fraudulent compliance documents and would involve the co-operation of a willing
paint contractor, dry-dock facility and (possibly) certification officer — and would be detectable through a
hull paint samiple test,

Draft International Ballast Water Convention

The problem: Organisms in ballast water

Coastal states have always faced the problems caused by the spread of non-native organisms camried by
ships. These plants and animals typically were carricd on the ship’s bull and introduced into new
ecosystems where in many cases, spurred by the absence of natusal predators, they spread rapidly and
caused significant harm to local ecosystems and economies. Now, these organisms are primarily spread
through the discharge in arrival ports of ballast water loaded in departure regions. The damage caused by
these organisms can be tremendous — running into the millions of dollars for regional contaminations such
as that caused by the Zcbra Mussel in North America or by the Caulerpa taxifolia algae in the
Mediterranean. The IMO has recognised that the presence of parasitic organisms in ships’ ballast waters
poses a serious threat and has commenced work on a draft convention to address the issue.
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Options for reducing the risk from parasitic organisms in ballast water
There are threc major categories of ballast reatment options: chemical, mechanical andfor physical.

Chemical methods for baliast water decontamination involve changing the physical properties of the water
taken on board to kill unwanted organisms. Many of thesc options tend to be potentially expensive to put in
place and operate, given the relatively large amounts of chemicals nccessary and the cost of treating
chemical residues in the clean ballast.

Mechanical technologies involve scparating contaminating organisms from the ship's ballast water or
removing contaminated batlast water from the ship. The former typically involves running ballast waters
through filtration and/or scparation systems in order to reduce the number of contaminating organisms.
These are generally considered to be lower cost options than those enumerated above but arc equally
considered to less cffcctive. Problerms include filter clogging, space requirements, disposal of residues and
the problem that these systems experience in removing very small marine organisms.

Removing ballast waters from the ship, however, is increasingly seen as one of the principal methods for
treating ballast waters. This operation can involve the discharge of ballast water to port reception facilities
{with all of the problems that this might entail as seen in the case of Annex 1 wastes) or by exchanging
ballast water at sca. The latter can be accomplished by sequentially emptying and refilling ballast tanks at
sea or by running fresh seawater through the ballasts until these are fully renewed. Both of these are
refatively low cost options compared to the chemical treatments but pose problems as they can compromise
the stability of the ship in certain conditions and/or lcad to lost trading time as the ship reduces speed or
stops to exchange ballast water. These mechanical options also do not address the risks posed by organisms
present in the sludges that remain after ballast water exchanges.

Finally, several physical techniques have been considered for the treatment of ballast water. Of these, ultra-
violet radiation and ballast water heating have shown the most promisc. As with other potential treatments,
however, many of these technologies remain experimental and have yet to be fully tested at the scale
required for ballast applications. The table below provides an carly assessment of the costs of a selection of
ballast water treatiments:
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Source: Adapled from http fharwew cqdjournal.com/Hot_Events/ballast-imo/ballast-tech/baliast-tech.htm (May 3, 2002).

Despite the uncertainties swrrounding ballast water treatment options, the Draft Ballast Water Convention
has started 10 take form. This Convention will be shaped on the conviction that ballast water treatment
systems will, in the future, have to be pant of the fundamental design issues addressed by shipbuilders.
Ballast tanks and ballast systems will have to be designed in such a way as to reduce the risk of
contamination by invasive species. This will likely imply the imposition of operational ballast water plans,
logging requirements and mechanical recording devices as for many of the MARPOL annexes. This will
also mean that when ships are designed for open water ballast exchanges, they must be buiit in such a way
as to resist the stresses this method imposes. These requircments will impose costs on top of those
highlighted in the above table.

Costs and risks of non-compliance

As can be seen in the previous sections, therc are a number of cost considerations inherent in intcrnational
environmental regulations.

The figure below illustrates the relative costs and risks of non-compliance with different clements of the
body of international cnvironmental regulations governing shipping. These are only intended 1o convey the
relative orders of magnitude as actual costs and risks vary tremendously according to ship type, age,
trading pattern, flag state and port state administrations.
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While the cost implications of MARPOLSY structural requirements (e.g. for ballast tank systems and/or
double hulls for tankers) are considerable, non-compliance with these is rclatively easy to detect and
shipowners/operators will likely not seek cost savings by disobeying these regulations. Certification,
likewise, is relatively easy to verify and shipowners/operators are likely to forgo these requirements.

‘The operational aspects related to complying with MARPOL and its related instruments represent a much
casier target for non-compliance. Especially as many of these can be bypassed with a relatively low risk of
discovery. Furthermore, these requirements are such that they can be followed in some instances, (¢.g. not
dumping plastics-containing incinerator ash before going to a port with strong Port State Control
inspections), and not in others. This possibility of occasional non-compliance allows substandard owners
and/operators to save money by disregarding these rules when the risks are the lowest or the costs are the
greatest (e.g. dumping oily sludge overboard before going inte a port with high waste reception fees).

It might be anticipated that substandard operators would contemplate savings from non-compliance
measurcs in boxes A and C of the above figure. While owner/opcraters who regularly contravene
regulations in these boxes are relatively few, one can expect that some borderline operators might be
tempted to achieve savings in these areas in tight market conditions — if only accasionally.

Generally the operational costs related to environmental compliance can be separate into four broad
categories:

I.  The costs associated with ship's equipment for processing, reducing, storing and disposing of
waste.

2. The costs of regularly maintaining this equipment.
3.  The costs of waste disposal to port waste reception facilitics.
4. The cost of staffing training and educating ship's crews to comply with these regulations.

However, gaining insight into which strategies unscrupulous shipowners and operators use to requires
information en the typical patterns of non-compliance with international regulations.
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Evaluating non compliance with environmental regulations

Characterising the cost savings realised by substandard shipowners/operators requires a detailed
understanding of common and substandard practices intended to avoid compliance with international
environmental regulations. This insight, for obvious reasons, is notoriously difficult to obtain from
substandard shipowners/operators themselves. Fortunately, the IMO rules allow for a detailed inspection
regime that sheds light on current practices in the maritime sector.

Flag States and Port States sharc responsibility for compliance with the IMO% rules. Flag States have
primary responsibility for ensuring this compliance and must certify that ships flying their flag are
operating in conformity with international environmental regulations. Port states, on the other hand, have
the right to ensure that vessels entering their ports do indeed comply with this regime before they are
allowed to sail, Of the two, Port States have the greatest incentive to ensure this compliance given that any
pollution stemming from non-compliance will impact them foremost. [n many instances, Port State
inspections provide the best insight into actual compliance practices amongst shipowners/operators since
these typically occur much more frequently than Flag Statc inspections. Data on these is relatively easy to
come by, at least for many QECD member countries.

Another source of data on compliance is the result of private vetting inspections undertaken by commercial
charterers. These inspeetions, common in the oil trade, allow charterers to ensurc that the ships they use
meet their standards for safety and environmental performance. Data from these inspections is relatively
harder to come by, however.

Furthermore, not all ships entering ports are inspected. Inspection rates vary from country to country and
from region to region, Among the member countries of the Tokye Memorandum of Understanding on Port
State Control (Tokye MOU — covering much of the Asia-Pacific arca), approximately 65% of all
individual ship visits were inspected by authorities. Within the Paris MOU area, 28.6% of visiting ships
were inspected,

The possibility that no inspection will eccur might lcad certain shipowners/operators to gamble that non-
compliance with MARPOI. 73-78 requirements might go undctected. Port State Control authorities realise
this and periedically eorganise targeted mspecton campaigns. These tend to reveal that some MARPQL
violations typically go undctected during normal inspections. Port State authorities also seek 1o increase
their chances of uncevering non-compliant vessels by developing targeting matrices. These define
boarding criteria based on the type of vessel, Flag State, class society, past history and vessel age in order
to ensure that vessels with the greatest history/potential for non-comnpliance are caught,

A slight majority of ships boarded display some sort of deficiency. In 2000, 61.79% of vessel inspections
in the Paris and Tokyo MOU arcas uncovered violations of international maritime regulations. Many of
these deficiencies were relatively minor and did not lead to the detention of the ship®. The fact that thesc
deficiencics were rectified in port during the scheduled stop does not necessarily mean that a significamt
breach of international regulations did not occur. For instance, inspectors might find that the Oil Record
Book of a visiting ship was improperly filled out and that the 15 ppm oily water discharge monitor was
malfunctioning. These two deficiencics can be relatively quickly rectified in port and would not lead to the
detention of the vessel. However, the vessel might have illegally discharged much of its oily bilgewater
into the sea in contravention of Annex [ of MARPOL 73-78. Hence, while the deficiencies in this
hypothetical case were not grounds for detention, they do not preclude the fact the vessel had acted
illegally — and saved moncy by doing so (e.g. by not paying for the discharge of its oily bilgcwater to a port
reception facility). This said, however, even conscientious owners may have discrepancies discovered

* In 2001, the Paris and Tokyo MOU's reported detention rates of 9.9 and 7.7 % respectively.
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during their ships’ inspections. The existence of deficiencics on a ship should therefore not be considered
as prima facie evidence of a substandard eperation.

Port state control inspections, deficiencies uncovered and detentions
2000, Paris MOL) and Tokyo MOU areas.

Inspections Inspectons w/ % Inspections w/ Delentions % Detentions
deficiencies deficiencies
Bulk carriers B776 5153 58.72% 598 6.81%
Chemical carriers 1481 785 53.00% 92 6.21%
Gas carriers 616 276 44.81% 20 3.25%
General dry cargo 12783 8079 70.97% 1593 12.45%
Passenger shipsfferries 861 473 54 94% 43 4.89%
Refrigerated cargo 1269 767 60.44% 92 - 7.25%
Contatner-ro-ro-vehicle carrier 5108 2 906 56.89% 203 3.97%
Tankers combined carriers _ 2786 1418 50.90% 196 1.04%
QOther types 903 517 57.25% 28 3.10%
Total © 34593 21374 - . B179% ... 2865.. - 8.28%

As can be seen in the above table, gas and chemical carriers display the lowest rates of deficiencies and,
along with container, roll on-roll off and vehicle carriers, share the lowest detention rates. General dry
cargo vesscls on the other hand, have deficiency and detention rates much higher than average. These ships
earn low freight ratcs, have extremely tight operating budgets and are hikely to be tempted to seek cost
savings whenever possible and in some instances, illepally.

The Paris and Tokyo MOU members also keep data on the various types of deficiencies encountered.
These show that, overall most deficiencies uncovered during Port State inspections are not related to
environmental regulations. Only 8% of all deficiencies discovered during recent Paris and Tokyo MOU
inspections are categorised as MARPQL-related and an additional 5% relate to ship’s certification and
documentation which includes environmental certification {e.g. the International Oil Pollution Prevention
Certificate). However, closer analysis of the Paris MOU data reveals that the ratio of MARPOL-related
deficiencies to individual ships is much higher — as high as 43% concerning Annex I violations. This last
figure is troubling as almost half of all vessels inspected by Paris MOU members revealed some viclation
of Annex L.

While exact figures on MARPOL compliance — e.g.  figures that separate out minor deficiencies from
those signalling breaches of MARPOL — are difficult to come abeut, one study estimated non-compliance
rates for Annex [ of MARPOL to average approximately 13% internationally, adjusted for the composition
of the world fleet {(United States National Academy of Sciences , “Oil in the Sea III: Inpuis, Fates and
Effects {2002Y"). In this study, compliance rates ranged from 99% for large new tankers to 85% for
commercial non tanker vessels.

The Paris MOU's data for 2000 provides more detailed insight into the exact nature of MARPOL
violations.
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Ol Pollution Prevention (IOPP) ' grg |
MARPOL - SQOPEP _ 1012
Oil Record Book 1441
Control of Discharge of Oif - 160
Retention of Oit on Board 418
Segregatlon of Qil and Ballast B ' : g
Oil Filtering Equipment 780
S Pumping Discharge Arrangements - 80
g E‘?: Qil Discharge Monitoring and Control System 112
E w 15 ppm Alarm Arrangements 340
a Oil/Water Interface Detector 8
2 Standard Discharge Connection 55
8 Ballast Arrangements: SET/CBT/COW 16
E’ Pollution Report - Annex | 14
o Ship Type and Designation - Annex 3
E Suspected of Discharge Violation 48
2 OH-Cily Mixtures in Machinery Spaces 118
o Other Annex | 378
o Certificate Pollution Prevention Noxious Liguid Substances 8
g _ Cargo Record Book ' 19
o © P&A Manual 12
E . Re@due from Discharge Systems - ' 2
o PR Tankwashlng Eqmpment 4
E e Cargo Heatlng Systams for Cat. B Substances 7
-5 Ventilation Procedures/Equipment 8
2 Pollution Report - Annex i 2
§ Loadingfunloading/cleaning Cargo lanks 5
S ____ Other Marpol Annex I L ] 17
-.g — Marking and Labeling 4
-E : a_,-~‘.’. Documentation ]
g é ‘ Stowage 12
@ Other Annex I J£]
% H P_Iacards 94
(=] 3 - Garbage Management Pian 364
. g _ se; . Garbage Record Book 251
‘& 7 cabage _ S 422
: ~ Other Annex V 33
Other Marpol Operations -~~~ .~ 72
E = Ba_lla'st Fuel and Other Tanks 280
8 &  cCleanliness of Engine Room 1218
Bilge Pumping Arrangements 118

This table reveals that the overwhelming majority of MARPOL violations discovered during port State
inspections concern principaily Annex ] (Oil} and, to a lesser extent, Annex V (Waste) of the Convention.
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Annex I. Vielations

That pollution from ship operations is still a problem 1s no surprise. Despite tremendous reductions in the
amount of oil released to the sea, some ships continue to dump cargo, fuel or bilge oil and sludge illegally.
The figure below illustrates the frequency of oil discharges in the Mediterranean captured by satellite in
1999, This imagge is telling — especially as the Mediterranean is a MARPOL Annex 1 "Special Area" where
no visible discharges of oil are allowed. Other satellite and aerial surveillance campaigns of the Baltic,
North Sea and Southeast Asia reveal similar pictures. The truth is that even though a small percentage of
ships contravene Annex I, an unacceptable number of vessels continue to discharge oil to the sea in relative
impunity.

P S o~
K . “te L. “u
v d . Lo
5 { . X
3 -‘-ll - 4.;_' ..{'
1 * - ‘_"' R 1$-., A
y - A WY N
‘._ F w3 £ow
+ s ca N N -
L \# .
_ ~ & = . I - <
i B . .!\‘.‘ N r v
A 3 . - .
- - L TAMee AT o * - *
O . o - - €4 4, T
St A Lt
N RN L
4 - . LR
-— )
' B 1. e
Betacted ogerational ol lischarges in the Mediterranean: 1339 ’ -l
satellite ohsenvation

Source: EU DG-SRC (IPSC) "Qil spill stalistics in the Mediterranean Sea™, ERS 1/2 remote sensing data.

Not all ships discharging oil to the sea 1o violation of Annex I do so illegally, and not all ships discharging
illegally sharc the same motivations. In the normal operation of a ship, accidental discharges of oil can
occeur, although on a well-run ship with a proper safety and environmental management systern, this should
be a relatively rare occurtence.

Other vessels will discharge oil knowingly because they cannot discharge to land. For exarple, a tanker
sailing between areas where few adequate oily water waste reception facilities exist (e.g. in the Gulfs area)
and offshore reception terminals (where no discharge facilities exist) can soon find itself with full slops
tanks. The master can cither sail for a port with reception facilities despite the loss in time, money and
likely breach of charter contract, or discharge at sea. This last point is an important one because many
charter contracts contain terms that, when combined with the lack of waste reception facilities, put pressure
on masters to discharge slops at sea. For example, charter contracts calling for the use of the “full capacity”
of the tanker means that the slop tanks must be empty at the start of the charter. One possible solution is to
load cargo on top of the slops but few charterers accept this. An alternative solution is for the ship to empty
its tanks at sea {if port waste reception facilities are not available).

The inadequacy of port waste reception facilities is a significant contributing factor to Annex 1 violations.
Incidents such as the voyage of a tanker forced to conserve slops on board for three months described
below are, unfortunately, still relatively commonplace in many parts of the werld and show the difficulty
some ship owners face when seeking to comply with Annex [:
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Highlights from a three month tanker voyage in late 2000:
Jubail: Port refused to receive slops.

Bahrein: Port slop discharge connection blacked due to coagulation (not the first time this
has happened) — na discharge of sfopy.

Koweit: Berthing denied because the master requested to discharge slops before loading,
The ensuing conversation with the Port Captain reveadled that the small oily waste reception
Jacility was built "just to satisfy the IMO", that the installation had not worked in the past
_three months, that the port authority had no intention fo repair the facility, that anyway,
ships coming 1o load in Kuwail knew to arrive with no slops on board and that whatever
ships did with slops prior to arriving in Kuwait was not the Part Authority’s problem — which
goes far to explains why the sea was covered in oil four to five hours owtside of this zone.

Ulsan: Port refused 1o take slops.
Sri Racha: Lack of adequate reception facilities at loading terminal

Singapore: Lack of adequate reception fucilities at unloading terminal (the master finally
arranged for a barge to receive the contents of the slop tanks — although this operation was
undertaken in dangerous conditions) (AFCA N. 2001).

Some ships might also contemplate discharging oily wastes to sea wilfully despite the existence of
adequate reception facilities. The principal motivation for such discharges is to avoid paying the fee for
receiving oily wastcs ashore and/or face the loss of time necessary for disposing of Annex | wastes
appropriatcly.

Under-maintenance, under-manning and postponement of repairs for OWS systems and/or incincrators can
lead t0 a situation wherc ships that previously had the capacity to treat oily wastes and oily water on-board
can no longer do so and may choose to discharge these overboard rather than pay for their proper land-side
reception. Evidence from the prosccution of oil poliution court cases reveal that OWS and/or 15 ppm oil
monitor bypass pipes have been found on all types of ships, from decrepit cargoes to prestigious cruise
ships.

Maintenance costs on vessels typically rise more quickly as vesscls age while charter costs typically
decrease. In general, these costs are significant given that repairs and maintenance represent the second
largest operating cost afier manning. Owners must make a determination as 1o the amount of mainterance
they feel is worthwhile given the slowly dwindling trading life of the vessel. The index of maintendnce
costs in the table below highlights that past a ship’s 20™ birthday, some owners may feel that high
maintenance/Tepair outlays are no longer worthwhile and these decrease markedly. From the perspective of
cnvironmental compliance costs, this means that ships most able to pollute (fewer SBT tankers, fewer
modern OWS, fewer incinerators, ctc) are often niot maintained in such a way as to avoid MARPOL
infractions.
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Index of maintenance and repair costs with ship’s age
{ship class 5-& years-old = 100)

135

Source : Drewry Shipping Consultants.

Shipowners and operators arc free to determine the level of maintenance they wish to keep for their ships.
Low maintenance in itself is not a violation of international maritime rules and is often used as a cost-
saving strategy in tight market conditions. Low maintenance, however, can lead to equipment breakdowns
which then imply much higher compliance costs. These may be avoided by unscrupulous operators by
postponing repairs and disposing of oil waste at sea. Thus, while the first-order costs of Annex I
operational procedures are not that great, the second-order costs to shipowners and operators are
significanily higher. Avoiding these provides the non-compliant owner/operator with an advantage over a
competitor that spends more on maintenance, repairs, storcs, manning and waste disposal.

Hlustrative examples

Precisely determining the aggregate cost savings accrued through non-compliance with internaticnal
environmental regulations is a difficult task. The rules are complex, refer 1o numerous specific sizes and
classes of vessels, span a wide range of environmental media and nen-compliance strategics vary
enormously. Many operators who keep specific track of these costs arce hesitant to share this information
because of its commercial sensitivity. Others simply do not have in place systems for monitoring their
environmental compliance costs per sc. In this context, it may be worthwhile to examine some specific
examples to gain insight into the nature and scope of the cost savings achieved by non-compliant operators.

The fellowing table illustrates three representative environmental compliance budgets for a container
vessel, a large bulker and a Jarge tanker. The tables have been built using data collected through public
sources, industry interviews and responses to a detailed questionnaire. However, for all of the reasons cited
above, they should be considered indicative of the general magnitude of current and projected compliance
costs. In all three cases, the ships are assumed to fully comply with current environmental regulations and
have on board well-maintained and functioning environmental equipment, including an incinerator. All
oily bilges are assumed to be processed through the OWS to the extent of the QWS treatment capacity.
The costs for waste disposal reflect average costs that can be encountered in world-wide trading. Finally,
all three vessels arc assumed to comply with MARPOL at all times, regardless of the existence or not of
adequate port state reception facilities.
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Environmental compliance costs {(USD)

66 000 DWT 150 000 DWT 280 000 DWT
Containership Bulk Carrier Qil Tanker
{4800 TEU)

Daity Operating Cost
Total Daily Fixed Cost

Oily-Water Separator

15 ppm. Monitor 1000 1000 10G0
Elncinerator 45000 45000 45000
EAnnex Vi equipment (proposed) 50000 50000 50000
{sub-total 56000 56000 56000
§Capital Costs per year 4 655 4 655 4 655

Capital Costs per day 13 13 13

Capital Costs per day {w/ Annex V| equipment)

IFilters

fMaimenance OWS 1000 1300 1600
Maintenance OWS sysiem pipes, valves and tanks 1530 1000 780
Maintenance Incinerator 1000 1000 1000
Maintenance Annex Vi 1500 1500 1500
Record-keeping 14700 14700 18000,
Training 2850 2850 3600]
MARPOL fixed costs per year 23080 22850 274BUE
MARPOL fixed costs per day o S 63 63 75
MARPOL fixed costs per.day (w/ Annex VI) Y A 79
... |
Delay caused by Qily Waste discharge n/a* nfa* 5000°
Garbage discharge (~70/m3 — part incinerated) 3322 767 1278
Qily Bilge Water {(~50 USD/m3, partly processed through 0 13 140 33 641
OwWSs)

Sludge/Slops {~50 USD/m3, parily processed through 54 933 13 980 131 179
incinerator)

Total Waste Costs/year 58 254 27 886 166 097
Total Waste Costs/day _ 160 76 455
Ballast/day, @ .20 USD m3, 40-day voyage 99 308 : 1I?2
Total Waste and Ballast Costs/day ~ © BT 259 o 384 627
* Industry sources have indicaled that delays caused by off-loading oily waste are generally insignificant — however,
when they do occur because of insufficient faciliies or queuing for access to faciliies, they can grow quickly.

Annex | certification per year 335 335 1370
Annex IV cerification per year 87 87 a7
Cerlification Costs per gay o 1 : 1 3 4
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TBT painting 218 489 173 952 334 048
TBT-free paint sur-cost ’ 53158 38172 a5 388
Hull washing {1 every 2.5 years) 7 000 10 000 10 000
Antifouling Convention Compliance Costs/day 38 26 58
Total Estimated Compiiance Costs per Day wf Annex VI 252 168 563
Total Estimated Compliance Costs per Day w/ Annex VI and 291 195 6§20
Antifouling Convention

Totat Estimated Compliance Costs per Day w/ Annex Vi, 390 502 793

Antifouling Convention and Ballast Water Management (open
sea exchange)

As a percentage’ of: Daf.{y Operatfng Costs : - 3.4% 2.6% - 6.4%
As a percentage of Daily Operatmg Costs w/ Anne:g__ : C L 3.9% NI 28% 0 TMUE4%
As 4 percentage ofDa#y Operating. Costs w/Annex w and S 48%T e 3.0% 1 71%
Antifouling Convention™ - _ ' - ' '

As a percentage of Daily Operating Costs w/ Annéx i, . - B.1% 7.8% 8.1%
Antifouling Convention and Ballast Management {open water

.exchange)

As a percenlage of Daily Fixed Cosis 1.1% 0.89% 1.9%!
As a percentage of Daily Operating Costs w/ Annex VI 1.1% 1.0% 1.8%
As a percentage of Daily Operating Cosis w/ Annex Vi and 1.2% 1.1% 2.1%
Antifouling Convention

As g percentage of Daily Operating Costs w/ Annex Vi, 1.7% 2.9% 2.7%
Antifouting Convention and Balfast Management {open waler ;
exchange}

One of the most striking results of this cost simulation is that the overall environmental compliance costs
are not that great and do not account for an extravagant expense in a remunerative charter market fe.g. time
charters negotiated above operating and capital costs). Environmental compliance costs represent
approximately 1-2% of the total fixed costs (capital and operating costs) of the respective vessels chosen in
this simulation. However, these costs do account for approximately 3.5 to 6.5% of the daily operating costs
(excluding the costs of financing the vessel). This figure is significant {or several reasons.

The first is that these costs are related to systems that have no impact on the ship’s ability to navigate. They
represent "risk-free” cost-cutting opportunities if one only considers the safety of crew and the navigability
of the vessel. A ship with 2 poorly-maintained and inoperative OWS can still sail and cam income, one
with cracked bulkheads and an inoperative radar, however, is at great risk of a catastrophic loss of ship and
cargo. Thus, substandard operators might wish to cut costs in their environmental-related expenditures first
{along with, dismayingly, safety expenditures for crew).
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Environmental Compliance Costs: Older Vessels in Tight Markets

Shipowners seek to ensure a posilive rate of retum when leasing and/or operating their vessels. However, when
faced with unfavourable markel conditions, many shipowners must make a difficult decision - laying up the vessel
until market conditions improve, or continuing to trade at rates that are substantially below fixed costs. Many
owners choose the latler option as this at least provides them wilh some revenue untit the market swings back inlo
their favour al which time thay expect to compensate for their losses. It s in this case -- ships trading below fixed
costs in a tighl charter market -- that the costs related to environmental compliance are greatest and the temptation
to contravene MARPOL and related laws is slrongest. This is especially true for older ships whase environmental
compliance costs are greater than newer and betler-maintained vessels.

For example, let us assume that in a particularly tight market, owners are negotiating vessel charters at 30% below
operating costs. Let us further assume that these vessels are older and are maintained to a lower standard. The
ships consume more fuel, produce more fuel sludges and oily bilges, and would — for slrict compliance with
MARPOL - require more frequent maintenance of their pollution control equipment. Let us further assume that the
OWS has become inoperative because of poor maintenance and all cily bilges and siudges must be disposed of in
port. The table below illustrates costs that one could expect to encounter:

Compliance Costs {USD): Older, poorly maintained ships 66 000 DWT 150 000 DWT 280 000 DWT
in tight charter markets Containership Bulk Carrier  Oil Tanker

{4800 TEU)
Estimated Reguired Env. Reg. Compliance Costs per Day

Estimated Actual Env. Costs per day - Non-Complying
Vessel

Costs of Full Compliance in a Tight Charter Market: ratio
of costs to ¢charter rate negotiated at 30% helow
operating costs

Compliance Costs MARPOL 10.1% 8.8% 15.1%
Compliance Costs w/-Annex VI . o 108% . . -87% 15.2%
Compliance Costs w/ Annex V1 and Antifouling Convention 12.0% 9.4% 16.4%
Compliance Costs w/- Anne_x Vi, Antifouling Conventlon and . _14.7% C178% o 19.9%
Ballast Water Management (open sea exchange) -~ -~ . .0 o T, oL

Thus, in this case, environmental compliance costs range from 10% to 15% of the charter rale. With
implementation of new environmental regulations, these costs could increase to 15% to almost 20% of the charter
rate. A non-complying shipowner/operator could forege most of these costs by not maintaining the OWS and other
poflution control equipment and dumping most, if not all, of the sludges, oily bilges and other waste overboard, With
unavoidable costs ranging from 28 to 31 USD per day, the non-complying operator can expect to derive a
significant unfair and ilegal competitive advantage over a complying shipowner trading with similar vessels,

The second reason that these costs are significant is that while these costs are small in a remunerative or
break-cven market (e.g. timecharter rates equal to capital costs plus operating costs), they loom ever larger
in a market characterised by oversupply and Jow time-chaster and spot rates. For example, while the 1999
break-cven-rates for the above ships were USD 17 326 for the Bulker and USD 29 102 for the Qil Tanker,
average timecharter rates for the same type of vessels in 1999 were USD 11 260 and USD 25 750,
respectively. While shipping markets arc cyclical, and operators have other means at their disposal to
reduce costs {e.g. through lower-cost crewing), these gaps between revenue and costs serve to underscore
the pressure operators [ace to cut costs wherever possible (see box).

Another point highlighted by the cost calculation above is the magnitude of costs that will be faced by
operators as Anncx VI, the Antifouling Convention and the scon-to-be-defined Ballast Water Convention
come on-line. These will represent a higher order of magnitude of costs for operators and, therefore, a
greater opportunity for nen-complying operators to gain an unfair competitive advantage.
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The table below estimates the cost savings realised through “typical” non-compiiance. Information gleaned
from Port State Inspections and court cases indicate that many non-complying operaters have inoperative
QWS systems. For this example, let us assume that these operators do not maintain their OWS system, do
not store spares and/or otherwise fix inoperative OWS systems, Let us further assume that they do not have -
an incinerator on board and that they dump most, if not all, of their garbage overboard. Their only
MARPOQOL-related costs are related to (fraudulent) record-keeping in their Oil and Garbage Record Books
and certification. Under these realistic assumptions, the cost savings resulting from non-compliance can be
estimated as follows:

Total estimated daily envirenmental costs {UISD): non- 66 000 DWT 150 000 DWT 280 000 DWT
complying ship containership bulk carrier oil tanker
{4800 TEU)
Total Estimated Daily Environmental Costs 28 28 31
% savings over complying operator’s en_y{r@_bmen__ta{ <osfs 89 % . 83% 94%
Avoided Waste Disposal Costs: Sea dumping by Non- 2058 139 1 044
complying Ship

Thus the substandard operators in this case can expect to reduce their environmental compliance costs by
83-94%. Furthermore, by dumping all wastes overboard rather than retaining them on board if and when
their OWS and/or incinerators fails, they can expect to reap additional savings over a compliant operator
facing an OWS/incinerator breakdown. These avoided costs represent perhaps the largest category of cost
savings obtained through environmental non-compliance. In absolute terms, low maintenance and repair of
equipment may represent appreximately USD 35 to USD 45 per day cost savings for the unscrupulous
operator, direct overboard dumping (in the event of an OWS breakdown) will save the same operator
anywhere from USD 140 to USD | 044 per day.

The above examples illustrate "typical” cases on "average" non-compliant ships. As mentioned in the
opening of this scction, the costs associated with non-compliance can vary enarmously. It would take littie
-- say an increase in the preduction of bilgewater and/or HFO sludges, or a trading pattemn linking a high-
cost waste discharge area {e.g. east coast of North America) to an area where no port waste discharge
facilities exist {e.g. West Africa) to significantly increase costs and render non-compliance more attractive.

The above calculations also assume that there are little if no delays related to MARPOL compliance.
However, industry sources indicate that while delays attributable to MARPOL compliance (e g. off-loading
oily waste into a port reception facility) arc not extremely common, when they do occur, they increase
costs, These costs can be attributed to the amount of time a vessel is taken off-hire for repairs {say, in the
case of having to receive and install @ new OWS) or the amount of lost trading time due to delays in off-
loading oily wastes due to queuing for insufficient port reception capacity. Assuming that daily revenue for
a vessel is equal to its operating costs and that a vessel encounters 10 half-day delays in the vear, the costs
of full compliance with all MARPOL annexes and draft ballast water rules increases by approximately 1%
from 6-9% to 7-10% of operating costs depending on ship type and size.

The above examples serve to illustrate that on average, while not overwhelming, certain costs can be saved
through non-compliance with international environmenatal regulations. Cost savings from noa-compliance
must also be put into their temporal context. The longer the period of non-compliance, the larger the
savings. For example, one low-risk strategy for non-compliance might involve delaying necessary repairs
on MARPOL equipment in arcas with incffective Port State Control agencics. The savings from these
delayed operations, and the savings from at-sea disposal of oily wastes, give the non-complying ship
owner/operator an advantage over other operators who choose to maintain their equipment to a higher
standard and/or seck to dispose of their oily wastes in concordance with Annex I's restrictions if their
OWS is inoperative.
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Negative incentives: MARPOL prosecutions and fines

Some shipewners, operators and crews feel that the cost savings available to them through non-compliance
with MARPOL are worthwhile given the relatively small chance of being caught and/or convicted of
polluting at sea. As scen previously, Port State inspections can be instrumental in discovering evidence of
improper conduct. They can uncover evidence of iliegal activities such as traces of oil in flexible piping
found in the pump room, oil residue in the overboard discharge manifold, discrepancies in the Qil Record
book, etc, but they very rarely catch vessels in the act of polluting. ’

Hlegal discharge of wastes at sea often takes place away from shorclines and under cover of night, These
two factors make it difficult for port and coastal states fo detect acts of pollution, and/or positively identify
the polluting vessel. Furthermore, if the discharge takes place outside of the coastal state’s exclusive
econemic area, the sole competent authority is the flag state — some of whom have dismal records relating
to the prosecution of MARPOL contraventions. In those instances, coastal states can relate details of the
suspected discharge to port states who then can seck to investigate the vessel in port and, possibly, charge
the master, owner and/or operator with presenting a fraudulent Qil Record book.

Many coastal states have in place some form of acrial surveillance programme comsisting of aircraft
outfitted with optical and/or radar detection units. These can catch phetographic and or video proof of the
polluting vessel's identity and, in the case of radar units, can detect polluting ships at night. These, along
with the expert testimony of a qualified observer, arc usually sufficient to prosecute cases where the illegal
discharge takes place within the coastal state's exclusive economic zone. However the ratio of observed
spills to prosecutions remains low.

Results of Maritime Pollution Surveillance Efforts in France 1990-1999

350

30}

250 1

200 3

180

a4

DGl slicks reported ta the authorites | 178 nr | i 153 258 27 | ;s 286 318 308
A il slicks reported in shig's wakes 112 91 a1 | 4 17 128 171 196 251 239
8 Polluting vessels positively identiied | 32 | 40 2 | & B 1 1 28 39 D
[ Legal proceedings instigated 18 | @ 16 ) v} 18 2 o | a7 2|
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The results of Frances surveillance cfforts are representative of other efforts to apprehend maritime
potluters using airborne surveillance techniques. As can be scen from the above figure, the ratio of
proceedings instigated to slicks reported is typically low at an average of nearly 13% for the nine years
covered. The ratio of proceedings instigated to observed ship wake pollution incidents, while still low,
increases to nearly 20% and when a ship has been positively identified, nearly four out of five cases (and in
some ycars 100% of cases) result in the instigation of legal proceedings.

Similar figures are reported by the German Federal Maritime and Hydrographic Agency (BSH) - the
German Authority responsible for imposing {ines in the cases of MARPOL-related convictions. In 2000,
the BSH recorded 329 cases of oil poliution caused by the disposal of oily-water, fuel sludges and oily tank
washings. Of these, the BSH reported that in 57 incidents, the ship was positively identified. The BSH also
rcported 221 cases of improperly kept Oil Record books, 51 cases of illegal OWS bypass piping and 35
cases of improperly kept Garbage record books. In 52 cases, proceedings werc suspended and
38 cases were referred to the competent Flag State.

Fines for breaches of MARPOL vary enormously throughout the waorld. Liability for MARPOL breaches
also varies among different jurisdictions with some countries targeting the master and/or crew and others
secking to place responsibility higher up the chain of command. Finally, there can exist 2 wide variance
between the theoretical level of fines outlined in official texts and fines imposed in real-world cases which
serve as the actual deterrent against illegal activity. However, the general trend ~ at least in OECD
countrics — has been for fines to increase in recent years.
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Examples of recent fines and penaities imposed in the prosecution of MARPOL. offences®
2002 Queen T 594 000 USD

Fleet-wide breaches of MARPOL, Carnival Corporation

M/V Baltic Conference

Unlted ngdom 199¢9 Luckyman LII"IdOS Shlpplng Co Ltd 13 239 USD

i United Kingdom 1998 M Weser 411 000 USD
i United States 1997 M/ Frances Hammer 509 000 USD

As scen in the preceding table, fines related to the successful prosecution of acts of intentional pollution
vary enormously and can run into the millions of dollars. Qwners and operators of ships facing relatively
small fines may consider these to be part of the "normal” costs of doing business. For instance, a 30 000
USD fine represents approximately 82 USD per day for a vessel caught once during the course of the year.
When one considers that environmental compliance costs presented in the examples on page 44 range
from 164 to 558 USD per day, this seems like a relatively good bargain for the unscrupulous operator.
Large fines, on the other hand, may make some shipewners and operators think twice about polluting”.
This is especially true as fines resulting from breaches of MARPOL are typically not covered in the ship's
Profit and Indemnity (P&I) insurance cover,

4. The fines presented in this table are illustrative of (he wide range of penalties imposed among QECD
members. In many non-OECD jurisdictions, both the fines and the odds of being apprchended may be
lower {e.g. in the Philippines, fines for discharging oily water and/or sludges range from USI} 76 to USD
180 USD).

5. However, put into perspective, the largest penalties ever levied for breaches of MARPOL -- 18 million
USD for both Royal Caribbean and Carnival Cruise Lincs -- only represented 0.7% and (. 4% of operating
revenues respectively for those companies in the year the fines were imposed.
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Insurers belonging to the International Group of P&I Clubs cover approximately 90% of the werlds
merchant fleet. The remaining 10% arc covered by smaller independent P&I clubs or have insurance cover
through other commercial establishments. The coverage offered by all of the International Group member
policics is of the "named risks" type — that is, the policies specifically state which risks are covered and
which are not. All International Group members state in their rules that coverage for fines resulting from
oil pollution are covered only in the case of accidental discharges — and seven of these specifically state
that they do not cover fines resulting from breaches of MARPOL and/or other wilful misconduct (see table

below).

Coverage of fines linked w/f Specific clause relating to
P&l Club "accidental discharge” of oil. non-coverage of deliberate

MARPOL violation

West of England Ship Owners Mutual yes no
Insurance Asscciation

i

rutes not .posled

The Steamshnp Mutual Underwntmg yes . no
Association {Eurcpe) Ltd.

Tha Standard Steamshlp Owners Protectlon yes
and Indemmty Assomation (Bermuda) Ltd.

The Standard Steamshlp Owners Protection yes yes {qualified as "witful
and Indemnlty Assomatlon Lid misconduct”

The North of England Protechng and no ambiguous
Indemnity Association Lid.

Tha London Sleam -Ship Owners Mutual rules not posted rules not posted
Insurance Association Ltd.

The Amerlcan Sleamshnp Owner‘s Protachdn yes yes {gualified as "wilful
and Indemnity Mutual Association Inc. misconduct®

_Assuranceforemngen Skuld (Gjensmlg)

Of course fines are not the only costs that can arise from a MARPOL prosecution — these can also include
the costs of legal proceedings and lost trading time. Again, the Intemational Group of P&I clubs only
covers these costs in relation 10 a successfied claim to a Club member — insofar as wilful contravention of
MARPOL and its annexes does not constitute grounds for such a claim, these extra costs are therefore not
covered. However, as scen in the previous section, not all prosecutions are successful and in these
instances, legal and other related costs would be recoverable from the P&L
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Conclusions

MARPOL 73/78 and other international conventions clearly set out the regulatory framework for
international maritime transport vis-i-vis this scctor's environmental impact, These rules apply to all ships
sailing the flag of countries that have ratified thesc Conventions and their annexes. Abiding by these rules,
however, requires ship owners and operators to adopt specific operating procedures, invest in equipment
and build and/or modify ships and engines according to specific technical requirements. As such, these
rules bear certain compliange costs,

The most important compliance costs are those related to stuctural changes in ships and, eventually,
engines and ballast water treatment. In particular, requirements for mandatory double hull construction and
the installation of S8BT systems have been quite large compared to many other envirenmental compliance
costs. However, it is perfectly legal for a 25+ year-old tanker to operate a CBT/HBL system and compete
in the same trades as a more recent tanker. While the costs of operating such a ship can be lower due to the
lower capital costs, this is not a case of "unfair” competition from a non-complying vesscl.

Generally the structural changes brought about by MARPOL, by their nature, are not sources of "unfair”
competition by cperators. This cannot be said for the opcrational requirements of MARPOL and other
environmental maritime conventions. What happens on board a ship, as opposed to the shipyard, can and is
a source of "unfair” non-compliance by unscrupulous operators,

Take the example given above, two ships, one pre-MARPOL CBT tanker operating with HBL and one
post-MARPOL double huil SBT ship compete for the same spot charter. The first will have higher
operating costs (if maintained to standard by the owner) and lower financing costs. The second might have
lower operating costs but will have much higher financing costs. All things being equal, a charterer
interested primarily in the lowest price might go with the former. Even though cheaper and older, the
former has not coantravened MARPOL and its lower cost docs not constitute an ill-gained competitive
advantage.

Now, take the casc of the same vessel as in the first instance and put it up against the same type of ship for
another spot charter. However, in this case, the second boat decides to forgo the operational requirements
calling for it to use IIBL. In this case, the second ship will derive an "unfair" competitive advantage cqual
to the extra amount of oil it can load in contravention to the HBL restriction (5-8% more cargo can be
loaded in this case thus increasing the attractiveness of this boat to the cost-focused charterer).

Put in the perspective of average operating costs, MARPOL's operational requirements are not typically a
great source of cost outlays. The cost of maintaining and repairing equipment in order to mect discharge
requircments are not terribly large — in a remunerative market. This paper estimates these to be in the order
of 3% to 6% of daily operating costs on a MARPOL-compliant ship. However, when pushed to the wall by
low charter rates and unchanging and/or increasing operating costs — some shipowners might seek to gain
whatever savings they can by lowering their maintenance standards, repair frequency, scafarer training, etc.
This paper estimates that environmental compliance costs on clder vessels operating in an unremunerative
market (for instance, with charters negotiated at 30% below operating costs) quickly swell to 9% to 15% of
daily operating costs. Some shipowners and operators may even feel that contravening MARPOL may be a
"safe” cost-cutting stratcgy in that they can reduce their environmental compliance costs without
endangering the integrity of the vessel, its crew or its cargo. This is a cheice fraught with financial risk
because when environmental subsystems fail on a vessel — especially those systems responsible for the
management of wastes and water -- compliance costs suddenly increase in proportion to the wastes to be
unloaded in ports, the time necessary to unload these wastes and the cost of repairs to be undertaken,
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There are several possible strategies to address shipowners® and operators’ non-compliance with operational
requirements of international environmental rules.

The first is preventative. The existence of better enforcement, inspection, surveillance and more deterring
penalties factor into the decision to infringe MARPOL' requirements. Technology advances allowing
Coastal States to detect bilge dumping at night, better oil sample identification methodologics and stiff
deterring fines (recently as high as USD 18 million each in two high-profile cases against cruise lines
systematically bypassing their ships> OWS) all serve to deter shipowners from risking non-compliance with
MARPOL. However, most fines levied in cascs of maritime pollution are as high and therefore may not
scrve as an adequate deterrent - especially insofar as their payment represents a smaller outlay than
cnvironmental compliance. Furthermore, efficient surveillance, effective port state controls, well-
functioning courts and heavy fines are all reunited in only a few of the globe's regions, The absence of one,
or several of these factors, increases the facility with which substandard operators can breach international
environmental regulations.

The sccond is to provide shipowners and operators with the opportunity to comply. As seen previousty, the
necessity for Port States to supply adequate port waste reception {acilities is a necessary pre-condition for
ensuring compliance with many of MARPOL's annexes. However, these are notoricusly lacking in many
parts of the world. Furthermore where they do exist, they are often impractical or expensive. Port States
have a responsibility 10 cnsure that ship's wastes can be received onshore in geod conditions. Furthermore,
they have an incentive to develop fee structures and waste disposal requirements that make it easier, rather
than harder, for ships to comply. In this respect, integrating at least a portion of the waste disposal fce in to
harbour duties and requiring the discharge of certain types of wastes (as recently adopted within the EU)
would seem to be a good first step.

A third strategy would be to continue to regulate the on-board operations of ships. This has formed part of
the IMQ's approach in the past and much progress has been made with respect to putting in place verifiable
systems to track environmental compliance onboard ships (e.g. different record books, monitors and
recording devices). However, in their current configuration, these requirements sometimes fail not because
they are ill suited to the task but because they require strong and constant oversight by Port States and Flag
States. Better enforcement of what exists would be more helpful than the imposition of new rules.

A fourth strategy exists as well, and goes to the heart of the problem of illegal oil discharges from ships.
The principal source of petroleum hydrocarbons dumped at sea by ships are by far the remnant fuel oil
sludges that non-complying vessels do not wish to keep on board and discharge into ports as required by
MARPOL. That ships produce these sludges is no surprise as the vast majority of occan-going vessels
consume one of the "dirtiest” of all fuel sources available - heavy fucl oil. While progress has been made in
cleaning up this fuel, it still remains the final residuc of the oil refining chain and, as such, will remain a
source of toxic and persistent sludges. Weaning the maritime sector away from these fuels and towards
cleaner sources of cnergy, much as what has been done for land transport, would go a long way towards
reducing sludge production, oil discharges and the competitive advantage accruing to non-compliant
vessels. '

Finally, this paper has tried to highlight the financial advantages that can acerue threugh non-compliance.
While a small percentage of shipowners and operators would contravene international environmental rules
no matter what the economic context — almost by habit and/or a lack of "environmental culture" (much as
some operators simply have not developed a "safety culture”), many choose ta aveid compliance costs
when margins are tight. The maritime sector is characterised by a high level of {ragmentation and a near
chronic oversupply problem. Ensuring a more balanced shipping market may go a long way towards
reducing the pressure on shipowners and operators to achieve savings no matter what the cost. In this
respeet, addressing some the fundamental supply/demand imbalance and possible ways to relieve this
imbalance may hold promise for reducing the incidence of operational pollution from ships.
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APPENDIX A: SAMPLE SHIP CAPITAL AND OPERATING COST
'BUDGETS (19%9 DATA) AND SHIP CHARACTERISTICS
{see table on pagc 43)

66 000 DWT 150 000 DWT 280 000 DWT

containership bulk carrier oil tanker
(4800 TEL)

Year built 1962 1992 1992
Size (DWT) 66 000 150 000 265 000
Replacement Cost 71218 866 47 835 843 89 378 355
Annuat Capital Cost 5819 893 3 876 237 7 429 356
Daily Capital Cost 16 219 10 894 20 354
Crew Cost {ITF Crew) 897 875 828 206 1 (94 467
Lubes & Stores 355 875 314 381 488 764
Maintenance & Repair 686 750 378 495 448 845
Insurance 472 375 630 391 904 461
Administration 113 625 196 194 256 169
Fixed Annual Operating Cost 2632 500 2 347 867 3192706
Fixed Daily Operating Cost ' o112 6432 © 8747
Total Annual Fixed Cost 8 552 393 6 323 804 10 622 062
Total Daily Fixed Cost (break-eyen pointfor Timecharter rate) - .. ~'23431 ... . 17,326 = 297102
HFO consumption (tonne/day) 170 60 80
HFO Sludge Production (m3/day) 2.86 1.01 1.34
!Bilge Water Production (m3/day) 1.10 1.70 3.00
Tank Washing (6000 m3: washing 3-4 holds/year) m3/day 16.44
i Total Siopsfsiudge Produced/day 3, 1.25 7.52
Balast {m3 per voyage - ballast voyage for tanker) 19 800 61 500 &8 900
Other Garbage (m3/day) 0.16 0.05 0.07

Source: US ACE 2000 (Economic Guidance Memo), EMARC Project, Drewrys.
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ASSESSING SEABIRD MORTALITY FROM CHRONIC OIL
DISCHARGES AT SEA

FRANCIS K. WIESE " ? Department of Siclogy, Mamonal Universmy of Nawloundland, SL John's, NF A1B 3X9, Canada
GREGORY + ROBERTSON, Canadian Witdide Service, Emvironmen! Canada, Mount Pearl, NF A1N 4T3, Canada

Abstract: Chronic marine ol pallution s an omgoeing global problem, vet no model currenty exists 10 assess seabird
morality roin continuous lawdevel inputs of nil. Taking into account persistence and detection rates of birds on
heaches. and the wind-dependent propartan af Lirds lostan sea, we present a general mathematical Oiled Sealind
Marality Model {OSMM] 1o assess scabivd mortaliy due 1o chronic oil pollution alung a given coastline, using
birds counted during systematic beached-hird sunveys. We apphied our OSMM to Newfoundland, Canada, whery
the incidence of chranic oil pollutien is among the lighes in world, We edimated than berween 1398 and 2000,
an average of 315,000 £ 65,000 murres {cominon {Lne aelge] and 1hick-bitkd (L lomeia)} and dovekies (Aflr atle)
were killed annually in southeastern Newfoundland duc ta illegal discharges of oil from ships. Thick-billed mur-
res that overwinter on the Grand Banks made up 67% ol thies kill, This species alrezdy is subject o extensive sum-
mer and winter hundng in Greenland, as well as winter hunting in Newfoundland, which hacvesis an addigonal
250,000-300,000 hirds/year. Althaugh populations temain siable, these levels of sustained mortality make thick-
billed murre popuiatians vulnerable 1o pulse perturbations and ocean regime shifis and hamper our ability o set
harvest at susaainable levels.

JOURNAL OF WILDLIFE MANAGEMENT 68(3).5627-638

Key words: chronic, dovekies, madel, maortalitg, murres, Newfouadland, oil, pollution, seabirds.

QOiled hirds have washed ashore for decades in - fisheries byearch and sport and subsistence har-
many regions of the world where heasy ship traf-  vess {Falk and Durink 1992, Ellior 1991, Oseer-
fic overlaps with dense seabird concentrations blom ct al. 2002). Accurate estimates of all
{Chardine 1990, Camphuysen and Heubeck 2001).  sources of seabird monality, including chironic
Ifnless the direct result of a catasrophice spill. oil  oil-palludon mortality in which these levels are
[ound on beached seabirds uswally is heavy Fuel  high, are needed so that effective seabird conser-
atl, the ype typically found in bilges of large  vation and management plans can be developed
ocean-going vessels, such as tanker, cargo, and  and implemented.
conkiner ships {Averbeck et al. 1992). In fact, Esumating the number of birds that die at sea
uiled, beached birds often are the only indica-  due 1o chronically spilled oil is a complex issue,
tions that oil has been illegally spilied into the  although itshares some common points with esu-
marine environment {(Furness and Camphuysen mating seabird marcdity resuldng {rom cata-
1997}. Bevond the obvious number of dead, viled  strophic spills (Ford et al. 1987). Oaly a smali
birds found on bheaches, assessing totat scabird  proporrion of birds dhat die at sea wash up on
martality accurately is difficult, even when il shore, as most birds sink, are scavenged, or drift
spills are large and well documented {Ford etal.  away from shore {Ford ci-al. 1987, Page et al.
1987, Page etal. 1990, Piatt et al. 1990, Burger 1993, 1990, Hiady and Burger 1393, Wiese 2002a). Of
Van Pelt and Piaic 1995, Fowler and Fline 1997). those birds that arrive on a beach, many are no

The effects from numerous chronic ol spills  1ailied during regular beached-bird surveys
may be more important to longterm scabird  because they are not detected, are eaten by scav-
population stability than o¢casional large spills  engers, or are covered by the beach subsirate
(Hunt 1987, Burger 1992, Nur et al. 1997). Sca through wave action (Ford eval. 1987, Page e al.
birds typically are long lived, so montality sources 1990, Hlady und Burger 1993, Fowler and Fliny
that kilt adule birds have a strong impact on pop- 1997, Wiese 2002a). Detited and geographically
ulations. Some seabird populations also face  specific informadon is needed for all these fac-
other anthropogenic mortality sources, such as  tors to accurately estimate seabird mortality due

ta chronic il pollution.

) o We developed a general mathematical modef 1o
' Present address: School of Fishery and Aquautic Sci-

ences, Box 335020, Uninertity of Washiogion, Scatle, estimate seabird mortality due 10 chruuic‘oil pol-
WA GR195, LISA. . ) lwiion in o defined area. We then applied our

? F-mail: wiesef@u.washington.edu model 10 southeastern Newfoundland, Canada,
A77
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Fig. 1. Schernatic iagram of the Cllad Seabird Morality Moce! {OSMM].

an area where chronic oil pollution is among the
highest recorded in the world {(Wiese and Ryan
2003), w0 estumate the numbers of thick-billed
murres, common murres, and dovekies killed
annually due to chronic marine «oil poliution.
These first 2 species are harvested legally in
Greenland and Newloundland, so estimates of oil
mertality also are needed to help sei harvest reg-
ulations at sustainable levels.

METHODS
Qiled Seabird Mortality Model

The process of estimating seabird mortaiity at
sea due Lo chronic oil pollution can be divided

server, Second, ;'\'m is
further corrected using
a persistence coefficient
{5} 10 account for birds
that arrived on 4 beach following the last survey
but disappeared in the interim period due tw
scavenging or substrate turnover. Once the cor-
rection factors are applied, the result 1s an est-
mate of the actual number of birds that armved
on @ particular beach benveen surveys (N, ).
Third, the total number of viled birds that
arrived on surveyed beaches during each survey
period {N . e.g., winter months) is calculated by
summing N, for all beaches over the entire sur-
vey period and multiplying this number by the
overall proportion of oiled birds found {g) dur-
ing the survey period. An estimate of the
number of oiled Lirds that arrived along the por-
tion of 4 given coastline where deposilion can

Reproduced with permission of the copyright owner. Further reproduction prohibited without pemission.
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oceur (7} is calculated by extrapolating the num-
ber of oiled birds that arrived on surveyed beach-
€5 to include any beaches not surveved within the
limits of the coastal survey arca (e.g., due to inac-
cessibility}. Our assumpton lor this extrapola-
tion is that all arcas along the coasdine consid-
ered suitable for deposition have equal
probabilities of collecting birds. In areas where
this assumption is not met, the extrapoladon can
be meodified accordingly. Finally, all estimates of
N, are summed aver the entire survey perivd.
Thus, the nurmber of ciled birds that arrive along
2 given cobstline during a survey period js caloy-

fated as: -
w-ldasler o
whers:
t = total survey period,

beaches = beaches surveved,

N, = number of birds found pes beach on a
IV SHIVeY,

d=prubability that a bird present on a heach is
cetected,

s = persistence coefficient,

$,= properuon of birds found thal are ailed,

{7 = wml length of coasthine between survey lim-
its where deposition can occur, and

§, = length of surveyed beaclies.

Atsea Componeni.—The proportions of birds
that die at sea and passively drift to shore {p), o7
swim or fly t shofe zod dic on the beach (1~ ),
must be considered. The lauer group is wallied in
beach survevy as “birds found alive” and is an
actual count that does nat bave to be further cor-
rected. The former represents only the fraction
of birds that die at sea and reach the shore and
must be extrapalated to a defined area of water.
in all likelihood, this extrapolation is wind
dependent because the propoertion of birds that
die at sea and reach the shore (#,}, as well as the
area of ccean from which birds found on the
beach originate (g, caichment area], 15 variable
and directly dependent on wind conditions
immediately after death (Wicse 2002a}. Finally, if
desirable, this estimate can be extrapolaied (o a
larger area of ocean, based on knowledge of
seabird distributions, ship waffic densities, and
known chronic oil spill locations. When com-
hined, these factors will Tesult in an estimate of
scabird mortality in a defined area of water dur-
ing the survey period.

OQILED SEABIRD MORTALITY MODEL » Warse and Roberison

629

The total scabird mortality due to spilled oil
per survey period in a defined area of water is cal-
culated as:

N*p
M= =L (N *{1-p)),
- Lk )

(2)
where:

N, = number of oiled birds that arnive along a
gven coastdine during a survey period,

#, = proportion of birds found on shore that
arpive dead,

$, = proporiiun of birds that die at sea and
armve on shore based on wind direction frequen-
cies and sinking rates of carcasses at sea, and

a_ = wind-specific caichment area of water from
which birds reaching the shore originate.

Correction factors {p, 5 p;) with associated
errors can be combined using the Delta Method
{(Williams et al. 2002:736-737), resulting in a final
piled seabird mortality estimate with siandard
errors and 95% confidence intervals. Aliernatvely,
if error distributians are not well known, or known
to be not normally distributed, Monte Carlo sim-
ulations using ranges or other assumed error dis-
tributions can be used to denive estimates of erron

Qiled Seabird Mortality Model Applied to
Newtoundiand

Onshore Component—Mosl parameters needed
1o estimate seabird morality due w chronic oil
discharges are geographically disinct and can
vary within and amang years. We initally deter
mined that L0 days or less was the preferred sur-
vey interval to permit accurate interpretation of
the number of beached birds found in New-
foundland (Wiese 2002¢). As a result, the Cana-
dian Wildlife Scrvice in St john's, Newfound-
tand, Canada, conducted periodic stirveys along
a well-monitored stretich of coastline in south-
easternt Newloundtand (Fig. 2) between October
and April during the years 19981999, 1999-2000,
and 2000-2001. Surveys were conducted only in
winter because previous beach surveys have
shown that very few oiled birds were found on
beaches outside the winter {(Wiese and Ryan-
1999). A series of further studies determined
beached-bird detection rates and persistence coef-
ficients (Wiese 20024, Table 1}. We determined
species composition and oiling rates using inter-
natonal beached-bird survey protocols (Cam-
phuysen and van Franeker 1992, Camphuyscn
and Heubeck 2001}, and we recorded the ratio of
live to dead oiled birds. Prior to extrapolating to
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B30

Fig. 2. Study area on the souibeast coast of Newloundiand,
Canadd. Location of periodic betichad-bird surveys conducl-
ud on the Cape Share from 1895810 2001,

the entire coastdine, we calculuted the number of
ciled birds on surveved heaches during cach win-
ter survev period by summing the number of
hirds that arrived on all beaches during the sur-
vey period and muliplying that sum by the
weighted mean propoention of oiled birds found
for the species considered. We used only that pro-
purtion of the birds that arvived nn a particular
beach between survevs and was made up of spe-
cies found in both coastal and otfshore areas,
namely common and thick-bitled murres wnd
dovekies,

We determined the totd streech of cuasthne
suitable [or carcass deposition on the Cape Shore
in southeastern Newfoundland (Fig. 2) using
Environment Canada'’s Sensitivity Mapping Pro-
gram. This extrapolation was linear, and we
assumed that nu birds weve depaosited on clifl
edges, or if they were. were eventually dislodged.
We alse assumed equal probabilites among
beachies 10 collect birds.

At-sent Component.—We determined wind-depen-
dent catchment areas and carcass yecovery raes
using drift-block experiments (Table 2, Fig. 3).
We oblained wind data from a weather station in
Argenta (Fig. 3) trom the Adantic Climate Cen-
tre in Fredericlon, New Brunswick, Canada, The
hest predictor of the number of anshore carcass
recovernies was the cumulative wind-direction vec-
tor for the first 3 days alter Dicd carcasses start
passively floating at sea {Wiese 20024). We could
not assign a wind vector @ each bird found dur-
ing ¢ach beach survey because birds may drift for
up te 10-14 days at sea {(Wiese 2003) and remuin
on the beach for an average of 3 days (Wiese
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20024y, lnsiead, we parutioned wind daw for
each of the 3 winler survey seasons into 3-day
hincks. The cumulatve wind vector was calcuiat-
ed for earh 3<dav block and classed into the 8 car-
cgories (N, NW, W, §W, § SE, E, NE). The fre-
quency of wind diveciions in each of these 3-day
hlocks was determined for the cntire winter sur-
vev. We apportioned the proportion of oiled
birds that arrived dead bascd on the wind-direc-
ton frequencies during which onshore recover-
ivs van be expecied, namely northwest, west,
southwest. and south winds {Table 2). During
winds when no recovertes were observed or none
were expected, we did not assign birds. We
assigned each calculated fraction of N to wind-
specific caichment areas and extrapolated using
the proportion of recoveries from that area based
on driftblock experiments (Wiese 2002q; Table 2.
Fou northwest winds, 4 probable catchment area
was used, although others were considered. We
then extrapolated the estimated number of dead
oiled hirds in the catchiment area into the larger
OSMM exirapolation area, based on the ratio of
the catchment urea to the defined OSMM area.
The OSMM area selected comprised 56,670
km? of the southwest portion of the Grand Banks,
icluding coastal areas around southeastern New-
foundiand oud o the shelf edge, west 1o the edge
of the Bank, aad east 10 Cape Race (Fig. 3). The
houndaries were based on the knowledge that
murres and dovekies occur [rom coastal areas oul
10 the shelf edge (Tuck 1961, Lock et al. 1994),
that ship tacks cover the entite shelf, and that
mystery il spills of ship origin have been sighted
m the entlre area, with most ships discharging
their bilges west of Cape Race {Lock et al. 1994;
Environment Canada, unpublished data).

Tabla 1. Parameter esfimates or agquations used in our Ciled
Seatwrd Moriatity Model {OSMM) for Newtoundiand, Canada,
ang compited from Wiese {20024}, Standard srrors are given
where appllcable.

Pararrerar Value
Suhstrate-dependan probablity  Sand: 0.702 + 0.029
that a bird presant ks dJatecisd (@ Cobblar D.BES + 0.022
Boukgar: 0.H79 £ D.019

Time-dependent pefsistence 0.9718g-2.4228 ,
coefficiant (s) 1.360e 28601070 yhare
x = survey interval In days
Length of coastline etwoen
survey limits on the Cepe Shore
where deposifion can occur [ 14.Bkm
Maan langth of shoreling sorveyed
par survey period (4 5.6-6.8 km
OSMM extrapolahion area 56.670 km2
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Tapie 2. Wind-vector frequencies and propartions of olled bims recovered (:SE) for 3-day
periods Hhroughout winters {O1-Apn) 1958-201 aleng the southeasl coast of Nawloondiand,
-Canada, mumiedmﬂ'aamamstparm Mmaaamdeﬁvsﬂfrm%e{‘&&aj,
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winds, (3} the propor-
tion of niled birds that

o T T " artived alive was 0.10.
nd 1 2000-2001  Catchment Proporton of and (4 U
cection %) ) %) area (k) bircs recovered {4) the OSMM area
was 10% smaller than

M 10 8 16 ] ] ..
W 37 a2 “ a2 0,058  0.008 initially assurned. Fur-
1.100% 0.058 + 0009 ther, oil risk zones have
2,200 0.058 + 3.009 been determined based
w 40 23 18 2,066 0.122 £ 0.011 on the mailable infor-
Sw 2 17 7 2,066 0.122 £ 0.0 : . O
' i seal stri-
s 3 3 o 5 086 o 122 » 0,044 mation of sea ){rd distri
aE 2 5 a o o butien and ship tralfic
E a 3 2 ¢ 0 densities {Environmenl
NE 5 5 14 o 0 Canada 1998). We also
z _— assumed an additional

Finally, the proporion of oiled birds that
arrived alive was added 1o the morality estmate
w produce the total seahird morality estmate
due to spilled oil per survey period in the defined
area of water. Therefore, live birds were not
extrapolated and wece assumed to arrive from
the entire OSMM area. We repeated this entire
process for each winter,

Monte Carlo Model —Although error estimates
for onshore compaonents were generally good, we
also used a Monte Carlo procedure (Ford ot al.
1996). We ran the model I million tmes [or each
year. For each run, a walue was randomly selecred
from a normal probability distribution for each
of the parameters that had measured errors
(Tubles 1, 2).

Assumptions and  Perturbation  Analysis—We
made a number of critical assumptions when
applving the general model 1w Newfoundland.
{1} The probability of birds being deposited on
surveved and nansurveyed beaches was equal. (2)
Catchment areas and recovery rates dunng
southerly and southwesterty winds were compara-
ble 1o westerly winds, and southecasterly, casterly,
and northeasterly winds led to no recoveries. {3)
The proportion of oiled birds found alive was
represcntative for the entre winter and areca. {4}
The OSMM area chosen was an accurate repre-
sentation of the area in which most seabird mor-
wality due 1o oil occurs, {3) Bird density and the
probability of birds encountering oil were uni-
form in the OSMM urea.

To test the sensitivity of some these assumptions,
we considered the following allernative scenarios
for 1999-2000 (the vear with the best data): (1) the
probability of birds arriving oo surveyed beaches
was twice as high as that of nonsurveyed beaches,
(2} aliernative catchment areas for northwesterly

OSMM area that inclad-

ed only the main
extreme and high-risk seabird oiling zones on the
CGrand Banks and along the south coast of New-
foundland.

RESULTS

Oiled Seabird Mortality Model Apphed to
Newfoundland

Onshore Compunent —During the winter penods
{Oct-Apr nclusive}, 67 ciled birds were found
on stuvey heaches in 19981999, 151 birds in
19992000, and 66 birds in 2000-2001. Of these
birds, 15% were found alive. During 1998-1959
and 1999-2000, the survev period lasted only 20
and 21 weeks, !'CSP&CG\’&I}: compared 0 27 weeks

Fig. 3. Twe wind-depondent catchmant areas {a,) for birds
found on beaches along the Cepo Shore of cowheasiom
Newloundiand, Carada, Only 1 catchment area is shown for
norrestedy winds far ciaily. The overall Qiled Seabsird Mot-
taidy Model (OSSN extrapotaton area and the localion of the
woather station in Argentia are indicated. Major shipping
lanes are shown as gray bars. FR = France.

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.
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Tabig 3. Hmojbirdsbmﬂper wirter (Oct—Ags} 19962001 along selecked beaches on the Caps Share, southeasiern New-
'mr-_:tmmmmq.wmmwmmwmmmmwmmum-

199619939 19992000 2000-20MH Maar
Survey parfcd (waaks) 20 21 27
No. ot suorveys 14 19 28
Hhoan surey itdervel (days) 12213 g5 &3
No. 61 birs Toynd (N} &7 151 66 95
Esmated no. of birds on beaches (V.

- shandardipid 1o 27 woeks) 336 2 6.5 409+ 6.6 363 £ 2.7 360 £ 5.3
Froportion of mures and dovekies 0821 0.58% 0.738 0.766
Propocion of olied mumes and doveldes {0, 0.872 0.955 0.805 0.804

sultzhle for depaskion {1,/ 1} 042 4 0.18 0.45 £ 0,14 0.38 + 0.07 0é2 =013
Estimated na. of ofled murns and doveldes

op Cepe Shove (M) 561 1 147 585 £ 41 420 £ 10 5223118
Esfimatod no: of dea? olled murres and

dovekios L catchmen areq (M, in £, 5.B45 £ 1,239 5840 £ 598 4,586 + 606 5,557 1 1,028
OS5k mortatity estmate (AF) 308,500 + 66,216 206,200 £ 32,900 338,000 » 37T.H00 315200 & 45,600

in 20002081 {Table 3}. Survey iniervals varied
among vears due to weather-dependent accessi-
bility and other logistical counsiderations. The
mean survey interval was 12 days (range = 6-49)
in 1998-1999, 9 days (range = 6~27) in 1999-2000,
and & days (range = 4-15) in 20002001 To facik-
itate direct ecomparisan, we standardized alt years
to 27 weeks by using the median number of birds
found per beach, per week, and per winter for
the weeks that were not surveved. Correcting for
detection probabilities and carcass persistence
rates resulted in estmates of 336, 409, and 363
birds armiving on these beaches throughout the
27-week winter period in each of the 3 vears,
respectively {Table 3).

Species composition of birds found varied
among vears. Berween 25 and 50% of murres found
could not be identified to species because only
parts of birds were found. We partitioned uniden-
tified murres into common and thick-billed murres
bused on the frequency of these species in the rest
of the dataser By far the moest abundani species
was the thick-billed murre, accounting on aver-
age tor 45% of ali birds found. Combined, mur-
res and dovekies accounted for 82, 69, and 79% of
all birds found during the 3 winters, respecavely.
Because the disuibuton of most other species in

" winter tends to be coastal or is poorly undersiood
(Lock et al. 1994), we used only common murres,
thick-billed murres, and duvekies for subsequent
extrapelations of the number of birds dying at sea.
The weighted average propontion of birds oiled for
these 3 species was B7.2 in 1998-1899, 955 in
1999-2000, and 60.5 in 2000-2001 (Tuble 3).

The 3year mean proportion of surveyed shore-
line considered suitable 1o collect birds was .42,

Reproduced with permission of the copyright owner. Further repreduction prohibited without permission.

but vared among years {Table 3). Based an Equa-
tion (1}, we estimated that the wtal number of viled
miures and dovekies that arrived on the shoreling
between mid Ocober and mid-Apri} was 361, 586,
and 420 for the 3 vears, respectively (Table 3).

Al-sen Component.—The distnbution of 3-day
wind-direction frequencies differed among years
(Table 2). Most importntly, periods of wind with
easterly and northerly compounents—where o
recoveries took place (Wiese 20020} —occurred
>31% of the ume in 2000-20C) compared to about
19% in the 2 previous years, In additon, north-
westerly winds (for which the proportion of birds
recovered was lower and the cairrhment area small-
cr; Fige. 3, were 29-39% less frequentin 19981999
and 1999-2000 compared w0 2000-2001.

Despite dilferences among the imual number
uf birds found, afier differences in speeies com-
position, propurtions of oiled birds, and wind
directions were accounted for, the total seabird
monality esimites for the 3 winters were within
41,000 birds of each other (Table 3), averaging
315,200 + 45600 (95% CI: 225,800 w 404,600}
ailed murres and dovekies per year. OF these,
68% (214,600 = 31,000 were thick-billed murres,
10% (31,700 £ 5,900) were common mnurres, and
22% (69,900 £ 8,700) were dovekies.

Monte Carin Model —Results of the Monte Carlo
model showed that drawing parameter estimates
from random distributions gave slighty higher
estimates of monality (Fig. 4}, most likely because
the interactions of the model processes are mul-
tiphcative. The annual morality estimate aver-
aged 321,900 * 56,000 (93% CI: 217,800 w
458.600) murres and dovekies killed by oil pollu-
tion during the 3 years (Fig. 4).
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Prrturbation Annlysis.—Assuming that 50% maore
birds armived on surveyed beaches than on nonsur-
veyed beachies resulted in a 41% reduction in the
estimare of M Varying the proportion of birds
that arrive on the beach afive or dic OSMM extrup-
oladon area resulted in linear changes in the final
estimate, as expected from Equadon (2). Finally,
changes in the catchment area led w0 inverse pro-
portional changes in M, Using high and extreme
seabird oiling risk zones on the Grand Banks as the
OSMM extrapolation areu resulted in a 22% larger
area (69,096 km2), and, overall, resulted in an aver-
age M_ of 384,300 £ 35,600,

DISCUSSION

To our knowledge, this is the first report of a
mathematical model 1o assess seabird monality
from chronic spills, and the firse empirically based
seahird mortality estimate due to chronic oil pol-
lution. Although many of the same parameters
are required to estimate mortality caused by sin-
gle large events {Furd et al. 1996), the process of
estimating seabird mormlity due to chronically
spilled oil does differ. Unlike large il spill events,
timing and location of chronic spills are un-
known; thus, overlays of slick uajectories, seabird
distributions, and carcass trajectories cannot be
done {Ford et al. 1987, 1996). Nevertheless, esu-
mates of seabird morality may be derived with
measures of ervor due o chronic spills through-
out a season, and the mathematical model we
presented provides the means by which data can
be interpreted and applied o &t local area.

The southeast coast of Newloundland, Canada,
has been subjected to some of the highest rates of
chronic oil pollution in the world {Wiese and
Ryan 2003), and records of oiled birds in this
region date hack to the late 1950s {Tuck 19613,
Previous estimates suggest that 20,000-500,000 sea-
birds die annually in Newfoundland from oiling
{Tuck 1961, Piatt et al. 1985). However, little infor-
mation was available to obtain more accurate est-
mates. Calculations used 10 armive at these st
mates included extrapolating the density of
beached carcasses per km, determined from
monthly beached-bird surveys, to the eatire coast-
line of Newfoundland considered saitable for
deposition. These calculations also assumed thas
10-30% of oited birds thai died at sea armived on
shore and were counted on monthly surveys. How
ever, several very large uncertainties existed with
these estimates. Additional and eritical aspects that
need to be considered include drft-block design
(Wicse and Jones 2001}, beachsurvey interval

OILED SEABIRD MORTALITY MODEL = Wwse and Robertson
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L 2]

[y
314 800
[L] {147.700-508. 800}

Relnthva freguenty

Otled sasbiri mortality (#,)

Fig. 4. Distribution of oled seabird moriabty estimales in New-
foundland, Canada, within the Diled Seabird Mortality Modal
extrapoiation area from Monto Caeso sknilations besed on 1
million ftemlpns. Mean and 85% profike fikefhood intesvais
arg prasamhod. '

(Wiese 20024), carcass sinking rates (Wiese
2003}, and no obwious refatonship berween al-
sea seabird mortality and the length of coastline
considered suitable for bird carcass deposition.
We csumated that, on average, about 315,000 +
45,600 murres and dovekies die due to illegal dis
charges of machinery waste oils from tanker,
cargo, and contsiner vessels each winter off the
coast of southern Newfoundland. If madel paru-
meters are drawn randomly from normal distrib-
utiotis, the estimate is slightly higher at 322,000 £
56,000 murres and dovekies. Regardless, these
new estimates lie well within the previous estimates
of seabird morality in Newfoundland due to
chronic oil pollution (Tuck 1961, Piatt et al. 1985).
Although the final $3% confidence interval
ranged only between 226,000 and 405,000 birds,
the standard error of the estimate for 1998-1999
was 2 to 3 times us large a5 the following years.
The accuracy of estimaues for the total number of
birds that arrive on a beach between surveys is
related to the interval between surveys, which was
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greatest and most variable in 1998-1999. More
importantly, the error increased substantially in
19981999 as we cxirapolated to the entire shore-
line. In 1 instance, the proportion of shoreline
surveyed was <10%, and the ervor of this estimate
contributed »90% of the resulting error in N

Assumptions and Perturbation Analysis

Parameters that led o the gredlest uncerain-

lies in the final estimate were the proportion of

the total extrapolation area comprised of the
catchment arca, the proporiion of available
beaches searched, and the proportion of birds
deposited on surveyed versus unsurveyed heach-
€s. While the latter parameter is most likely not as
skewed as the presented scenario, the impor-
tance of surveying as many of the beaches where
deposition can oceur cannot be overstated and
coincides with findings for mortality models
applied afler large ail spills {Ford et al. 1996).
Similar to the mode! presented by Ford et al
(1996), the uncertainty in the catchiment ureas
and recovery rates of dead floating hirds are con-
cerns. More dafiblock studies o reduce this
uncertainty are desiruble.

We made several asumptions o arrive at the
final estimate of ahout 315000 murres and
dovekies killed annually. If monitered beaches
were more likely 10 collect birds than other sec-
tinns of the coastline, we have overestimated total
seabird mortality. We also assumed that the catch-
ment area during southerly and southwesterly
winds was comparable o the area measured dur-
ing westerly winds, and thar sontheasterly, easter-
Iy, and northeasterly winds lead 1o no recovenses
along the surveved shoreline. These assumptions
were made without any drift-block recovery data
for such winds, but rather, were based on the
geography of the area. Although these assunp-
tions require further tesdng, we do nnt believe
them 1o-be a large source af error. The exact
determination of the carchment areas, however.
has a large intluence on the final morwlity esti-
mate and additonal extensive drifi-block experi-
ments, laid out in a grid in the area of interest,

" are necded to improve current estimates.

We are not aware of any published values for the
propottion of live oiled birds found during peri-
odic survevs for comparison witl our study. Many
dead oiled birds, but no live oiled birds, were
detected during 70 daily beach surveys spread
over 3 winters conducted for carcass persistence
studies (Wiese 20024). Information gathered dur-
ing cmergency responses on the wesl coast of the
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United States after large catastrophic spills docu-
mented that an average of 15% of all viled birds
were lound alive {R. G. Ford, Ecological Consult-
ing. personal communication). In these instances,
however, the oil often is close 10 shore and birds
arc heawly oiled. These factors should increase
the likelihood for viled birds to come to shore
and exit the water o avoid hypoithermia.

In cuntrast o large spills, chronmic spitls often
occur well offshore, and live oiled birds found on
beaches usually die within hours of arriving. Over
75% of oiled birds in Newfoundland have =25%
ol their bodies oiled and are highly emaciated
(Wiese and Ryan 2003). This suggests that oiled
birds hved for periods of time a1 sea afier oiling
and only aucmpied to leave the water as a last
vesort ance their energy reserves were depleted.
As a result, we consider a rate of 15% otled live
birds on beaches in areas of chronic oil potluion
4 maximurn estimate. Alternatively, birds ciled to
# small extent could retain the ability o fly and
may (v or swim into the carchment area and die.
These birds would consequently be counted as
dead birds on beaches and extrapolated accord-
ingly, leading o an overestimate in seabird mor-
tality in the whole OSMM area.

Currentdly, no dam are available to support
these assumptions; clearly, the behavior of oiled
birds at sea is siill poorly undersiood and requires
further investization, We also assumed that ob-
served oiling rates of birds tound on beaches in
Newfoundland is a reasonable representstion of
a bird's risk of dying from spilled oil Oiling mor-
tality is underestimated by excluding birds whose
carcasses lacked external oil but that died due to
internal contaminaton (Leighton, 1995: Rriggs
et al, 1997}, Vauk (1984) suggested that internal
contamination could be the cause of death for as
many as 20% of clean birds found. Alternatively,
oiling rates may be overestimated by including
birds oiled postmartem (Kuvken, 1978; Cam-
phuysen and van Franeker 1992). However,
recent drift-block experiments around the New-
foundland coast suggest that posunoriem oiling
in this region is negligible {(Wiese 20024}, and
that sinking rates of oiled and unoiled birds are
cemparable (Wiese 2003). Additionally, no differ-
ence has heen found in the persistence tme of
oiled and unoiled hirds on beaches (Wiese
20024}, Combined, these facts provide strong evi-
dence thit observed oiling rates are a good proxy
for the bird's risk of dying from spilled oil.

Finally, we made assumptions about the size of
the OSMM exrapolation area and the uniformi-

Reproduced with permission of the copyright owner. Further reproduction prohibited without permission.



Case 4:10-cr-00552-DLJ Document 30-17 Filed 08/27/10 Page 10 of 13

|- wiidl, Manage. 68(3):2004

ty of seabirds encountering oil within the arca.
The perturbation wnalysis showed that varying
the size of the area by 10% results in a direct 10%
change in the final estimate. Hence, allernalive
scenarios should be considered based on infor-
mation collected eisewhere. Therclore, we also
used oil risk zones determined from information
of seabird distribution and ship raffic densities.
Unfortunately, many ships that cross this area are
not reported to local authoritics {Wiese 2002¢).
and, as a result, ship density is most likely under-
estimated for many parts of the continenta! shelf.
In addition, detailed information on seabird dis
trihution and density during the winter months is
very sparse for southern Newfoundland {Lock et
al. 1994}, and most distributon data arc not
detailed enough ta define specific areas that
should be included in, or excluded from. un
extrapolation area. Using the cil risk zones on
the Grand Banks to define the OSMM areu result-
ed in a larger extrapolation arca. and theretere
ciled seabird mertality estimate M, that was 22%
higher than the initially chosen OSMM area.

Seabird Mortality due to Chronic Oil
Pollution in Atlantic Canada

Despite the limitations in the data we used o
calculate oif risk zones, the range of estimates
depending on the areas chosen, and uncertain-
ties in other model parameters, we consider a
level of seabird mortality dne 1o chronic oil pol-
lution in our study area of about 300,000 murres
and dovekies per winter period a reasonabie, and
potentially conservative, estimate for the follow-
ing reasons. First, we used in our model the most-
conservative side of each measured parameter
yielding the lowest overall mortality estimate. For
instance, we considered blocks that were found
onshore untl day 14, even though 5% of car-
casses sink within 10 days (Wiese 2003). We also
assumed thac ali live birds originated from the
entre OSMM area, and we assumed that recovery
rales of blocks werc cqual e birds, even though
surveys for blocks were more intense than regular
surveys and blocks were painted bright orange

(Wiesc 20024). Second, our estimates only in-

clude the winter months, even though ail pollu-
tion does oceur in the surmmer when small num-
bers of viled birds are found on beaches (Wiese
and Ryan 1999). Third, we only considered
69-82% of dead birds found, and the inclusion of
other species would further increase total losscs.
Fourth, reports exist of oiled birds from other
paris of Atlantic Canada, including other parts of
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Newfoundland and Nova Scotia (Lock 199Z;
Wiese et al. 2001 Environment Canada, unpub-
lished data}, and are not reflected in the current
esiimate. Finally, ample evidence suggests long-
termn effects of oil on seabirds {Irons et al. 2001,
Lance et al, 2001, Esler et al. 2002}, including
decreased reproductive success (Hanung 1965,
Ainley et al. 1981, Albers t983, Leighton 1595}
and longterm sunvival (Peakall et al. 1580, Esler
¢t al. 2000}, However, the amount of additional
mortality these long-term effects may cavse is un-
knawn and cannut currently be estimated.

MANAGEMENT IMPLICATIONS

Our OSMM is the first of its kind, applicable to
any ares after the required parameters are esti-
mated. Given that chyonic oil pollution is well
documented in many parts of the world where
marne waterfow!l and seabirds occur {(Camphuy-
sen and Heubeck 2001), we hope that campara-
ble analvses can vcourn

The raost critical element in our model that
allows an accurate interpretadon of the number
of birds found on beaches is the wind-specific
extrapalation tor catchment area and proportian
of birds lost at sea. Without this approach, a con-
stant value for the proportion of hirds lost at sea.
and a uniform catchment area, would have to be
assumed and likely lead w biased estimates. To
achicve reasonable confidence intervals on togal
scabird mortality estimates, beach surveys should
be conducied within 8 days of each ather, and as
mch of the available shoreline as possible should
be surveved.

The ahsence of a strong relationship hetween
spill volume and seabird mortality points to the
necessity of tharoughly iovestigating impacts of
smaller spills {Burger 1993). Concerns have been
raised that chronie small spills may kill as many
seabirds as do maore widely publicized large spills,
and chronic spills may he equally, or more, detri-
mental to longterm population stabiline (Hunt
1987, Campbuysen 1989, Burger and Fry 1993,
Oka et al. 1999}, Our resulls confirm this con-
cern. Despite remaining uncertaintes in some
parameier estimates, we conservatively estimate
an annual seabird kil of 300,000 due w chronic
oil pollution In our study area. This level of annu-
al mortality is comparable to the Exxen Valdez kill
in 1989 (Ford et al. 1996, Piat and Ford 1996).

We estimate that >65%, or roughly 200,000, of
the hirds killed annually due to illegal oiling are
thick-billed murres. Tlus specics already is sub-

Jech 1o exiensive summer and winter hunung in
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Greenland (Kammpp 1991, Evans and Kampp
1991, Christensen 2001}, as well as the legal
murre Lunt in Newfoundland, which harvests an
additional 250,000-300,000 birds/vear {Chardine
et al. 1999). These 2 anthropogenic morality
sources have lowered the annual population
growth rale of the thick-billed murre population
in the eastern Canadian Arctic by an estimated
4.7% (Wiese et al. 2004). These levels of sustained
mortality make thick-billed murre populations
vulnerabic o pulse periurbations and ocean
regime shifts and hamper our ability to set har-
vest a1 sustainable levels.

Seabird mortality due o oil is caused by illegal
activities that could be avoided. International
conventions such as Internadonal Convention
for the Preventon of Polhution from Ships
{MARPOL), and Canadian national laws such as
the Canada Shipping Act, the Environmental Pro-
tection Act, and the Oceans Act, prohibit these
discharges. Furthermore, the Migralory Bicds
Convention Act protects these species by law.
With a scientifically bused morulity esumate now
in hand, we look to matonal and international
authorities 1o increase efforts to reduce this prob-
lem regionally and internationally (Wells 2001,
Canadian Coast Guard 2002, Wiese 20025).
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5
PROCEELCTHSSE
SENTENCING HEARING
Cay 3

THE CEPUTY CLERK Ail rise.

Thie Hangrable fourt 1s back in Bess1om.

You may be peatsd.

THEE CSURT. 50 er's 90 back to the defendant's
explanation of what's going in the -- with the simulation,

MR. LEYY: Address.ng March LB. Your Honor?

TEE CCORT:  Mm-hmm.

MR. LEVY: Let me just make some opening comments,

ard 1 think, from hearing The Courk's question carrectly. you
want to know why, «hat clrsumgrantciel evidence, I chink -- T
believe that's what the Court said yesterday in your claosing
commenTs, WHAD C1rcumstant:al evidence supporta the aimulation
theary.

You know, frcom the day this case came ih and T -- 1
Qok on this c3ae, the the notign that a person would sngags
:n thigs conduct bBegween S5c Croix ard Boston, krnowing the
Coast Suard waw on each end, really made no sense, and a
cocple comments the Government made, and I'm going te gel o
rhe circumArarci1al evidence T grne second, bukt a coople of
eymmenTy [he Gavernment made 1n their senterncing papera [
thirk dan't -- dan't compart with common Bernae.

There wag a phrage, 1n the Bense that he thought he

DIANE M, MOLAS, RFR, DE & MA C3Fa. and NI CCR
CSDC - MAD
QOFFICTAL CQURT REPORTER

JuT away wirh 1t. and that's why he oid 1t

That doean't -- that's not consxetent with the
Eacts, with the Coast Guard on each ead.

They also referred to it as an expedient a
decigicn-making expedient diacharge.

Expedisant means necessary, and I think as The Court
identified yesterday, there was nothing necesgary anoub othis
discharge.

The tanix wap one gquarter full There wap nOo reascn
to discharge,

They were go.ng

TEE CSURT: [t waen't one-Juarter.

Tc was more Cham that., waan't 1t?  Abgur --

ME. LEVY: oOne-ninth full, I'm Borry.

THE CCOURT: Mo, na. The -- the digcharge was
gne-ninth af the, as T urdervsrand tE, the full tank

MR. LEVY: T mygRpoxe.

The d!schayge wag ohe-TinLh, [Re Tane waa less Char
half fubl.

THE CCURT: Right.

Hot -- nct by moch but - -

ME. LEVY: Kot by much, but Lhere waw na reason [
discharge, They were guinhg o New Orleans.

We tried ta pull some jRfarmacion fogecher on

the - on how much it coets.

tt's a couple thousand dellars To - To &mpry -- 4-
Tc 55,000 for the full tank, ao that we're Talking a amall
arcunt of maney saved, if you're talking one-ninth of a tank,
and that uvperat!or 18 typlgally about a half a day, so 1t is
not gomething thakt would hold the -. hold the ship in port.

There's zero evidence at all in the record. or in
the case., as far as I kpmow. in all the documents that cChere
wag any Financial motive for Mr. Jria.

Thera'a no persannel evaluationa praiaing him for
gaving mocney ar far coming in under budget, or aryching like
that.

There's no documented pressure on him to -- [o @ave
money, so this notien that he would have aome financial
mative, clearly, there .d ng perganal Financial motive here.

THE CCOURT: Kz, I don't I dorn"t buy that. T
mEan, even though 1t may not be on a checkaff sheet. but
aocmescdy who 18 runs a [!ght anip, n cterms aof the
expenditures of more mortey, '8 someone who is valued by
managemert .

S0, you know, it's part of the managerment echos to
make vnannounced diachargea or, at leaat, leave to Che
d:gcretion of therr emplcyses that, you don't necesaarily have
Lo recelve a borus for diecharges.

If you save somz money. 'You Save 8ome money.

Maybe %hat's mar the maost compelling thihg in the

CIKNE M. MOLRS, RPR, DE & MRk CS5Rs, and NJ CCR
USQT - MAD
QFFICIAL COURT REFORTER

world, but it has certain value.

ME_ LEVY: And [ thirnk it's a thank you wvary
much.

Tt world Be a amall amount of money ac i1saue.

And Ehe laat thing, I juat wanted to correct one
thing or <laryfy are thing for The Court, that the o:l water
spparatoy, the machine thar normally used to procesas, .t was
working when they arrived in Boston.

T was inapected in Boeton by a third party

THE CCZURT: Well, the argurment that T wnderstand
that a3 mnok that it waen't warking but that it waen't working
vary well. That it wae slower thar 1f shauld have been. or
wharever .

MR. LEVY: Actually, I think 1t was working fine.
The notian that :t alarms means 11T 14 @arking and thac
you're

THE COURT: Wel., that's a pain in the necx then,
ar paln tn the ears. and people tend to avold that.

MR. LE¥Y; That -- that -- that may be - that may
be so, but T dudn't want The Coutrt to ke under the impression
the mach:ne wasn't wordlhg It wagy wotrging. That would have
been

TEE CCORT: Well, okay, 8o it's -- {0's working and
1T makea this moise, and, you xogw, all cther things being

equal, people would prefer not to have a machine talking back

JTANE M. MOLAS, RFR, DE & MA CS5Ra, and NJ COCR
J300 - MAD
OFFICTAL COURT REPCRTER
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£e ThiAr.

ME . LEVY: You know, that .s a That 1% 4 Thecry
Che GuvernmerT's prk cut, but the notion that - that one
weazld have to de a discharge because the oil water aeparator
i3 nob wWorking ta nat the facts of thia case.

In Lhe clrcumeCantial evidence that gupperss thia
simulat:an, Your Honcr, I think there are a couple facts I'd
l1ke Eo point our for the Sovernment, the few chingas that
support -- exguge me -- find for The Court T do think support
cn this not:on.

First of all, I think .t has been established that
there was a ewirl of agtivity on the ship or diecusaion on the
snip abaut thig finarncaial irncentive, and people were aware of
that, and that -- that plays intc Mr. Cria's concerma that
there may be people who were providing informaticn to the
Sovernment .

Secandly, we gubmitred rn qur Sentencing papera
Tegkimany or excerpt fram the testymony of Mr. Arvika, who was
cn the vessel at the time, arnd he reported hearing My Oria
tell Jorillia and Sanchez to tell the Coast Suard everything
about March 1%, and that 18, Y¥our Honor, coneistent with

someane who 18 not Erying to hide that fact, who 18 not trying

n

7

newapaper reporters to follow him wherever he Jqoes.

It's an act of great hubria

ME. LFEVY: 1 Ethink it couid -- 1t cculd be read
elther way.

BuT, 1f The Fovernment 8 -- is putting forth a
rhecry that Mr. Orla 1s engaged 1n cbsttrucrive conduck Eo hide
thig Frem the Copast Guard, having scmeone on the ship who
overheard Mr. Tr:ia tell Jorilla and Sahche2 To reil che
Coast Guard everything I think 18 consietent with someore wha
hae putl together trhis -- this gimulation, howewver --

THE COURT: I atill don't underatand thls
simulatzon.

He's got one 3uy wha's been there four days, whe
happened to be talking to the Chief Cocx, and he'g gut another
guy who's got more of an Lnvelvement, Rut why pick these fwc
tur sumilatica?

I jusr don't understand the gimilatian, what sense
it makes.

If, you know, if you've taking names ko figure ocut
whey the snitehes are. Thern, presumazly, youo kRaw, yau'll wanc
T know moce Than 1usl Tie bew guy off The phip, ard This geemns
a xirnd of randem thing.

I don'k, you know, wou call it a e:mulat:en,

TtT9 - wou know -

MR. T.ENY: Well, Youp Horgy, T chaink T ma1d bEh:ig

e - -
THE COURT: I don't xnow.
That's more like voasistenl «ITh Gary Hasto tellinyg
DIANE M. MOLAS, RPR, Y & MA CSRe, and HS CUR
OSCC - MAD
QFFICTAL COURT RERIRTER
yegaterday: I -- I dan't have the explanation that would make

Your Honar ar myself say: Well, T was in those shoes. This
te how I shovse Lo handle that situatica.

211 I carn say to The Court is having spernt the year
with Mr. Oria, and we met, yau know, over ageventy-fi1ve cimes,
1've gotien to know him. Tt doearn't -- 1T'a - -

THE COURT: That's veouching.

MR. LEVY: MWell --

THE COURT:  1'm mat geang te listen to Lhab.

MR LEWY: It's - it's -- it's the way Lthat he,
under "he circurstances of that vessel. you menticned
Bcorpions in a kottle, traveling oub there on the wvegasel, che
various factiome on the vesgel, the way he decided to deal
with Ehe Bituagign o the vewsel, that what he thoughe, after
yoing to the captain ard not being told toc deal with 't on his
cwnl, that he thaught Lhe bear way [0 deal with 1%,

I thinx :t°s a plan with some flaws, but [ thitk
The Ciycumytantial ev.dence supporkte the fact that that's what
bappened., verpus

THE COURT-  well, let's go co -- lec'e go To, 1
SUppoE8, the percipient witnesses, and, Wwhatever they say,
thers Feems Lo be some agregmerkt tnat there was socrding taker:
an thisg.

They eay that they -- ultimacely ThRey Come Lo rest

an they. and T differenc-.ated they took soundings -- that

CIRNE M. MILARL, RPH, DE B MA CSRe, arnd NJ CCR
USCT - MAD
TFFICTAL COURT REFTRTER
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There was some Arop 1N L.

Mow, what am I suppcsed to make ol that?

I mean, ia it your 1dea that they are sc thorouahly
trpgached that T aimply carn't rely on anything they say?

Tf chat's The argument, T undersfard 1%, L4f 3w
there any other argument?

MR LEYY: Well, that 28 the primary argumert.

Aub, 1f The Courk would just ler me maxe a faw
peinta an that, because The record 8 velumibous, and :0's
oDVious huw caretuol you read 11, byt T thick a8's really one
witness, begause Mr. Sanghez ultimately tesr:fied that ne
didrn -t take the poundings

H:a own basis for the informati:on was what Joriila
teld ham.

S¢ 1 CRARX now, Yaul Homor, you're down 1o one
perscn having scurnding information that supporte the
GOVErTment 's theory.

Now, Mr. Jorilla didn't tell the Government abour
ta the fiest souple suterv;ews

Tr's mat until May., more than a month later. and
what he test:f:ed about thie note. the ncte, :rn this Rule .5
depcuiiar. he took Lhat note at the time that he was that
be was pumping.

Ee ma.d- When d:i:d you do that?

March 1B when wa pumped. When 1 pumped, you wrore

TTAHE M MOLARZS, RFR, DE & MAh CSRe. and W3 CCR
UEDT MAL
OFFICIAL COURT REPORTER
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1t docwn? 1 wraote it down on 3 emall piece of paper.

S50 1T'4 4 CONCemporatesc: note,

He testifiea in the Grarnd Jury. and he says he has
the ncte

The Sovernment doesn't gec the note.

The Government's been on natice for the note
actually for long kefore that, because Mr. Arriba told the
Government wher he was interv.ewed that Mr. Jorilla had teld
hiim about a4 rare he took bhat night, 3o they're an notice.
They den't get the nete, and, then, My, Jorilla goes back te
hiw RoTel voom, after tesac:fying, and he decides ko deatroy
the note.

Mow, you could may: How do we Know what The noce

THE CCQURT: Yea

I mean, let's -- bub 18n'st the note going teo be
recegsar:ly 1nculpatory, apart from the fact that the guy
Aedrroys tL?

Tar't the oniy congluslon to be drawn is 1t =8
inculpatory?

Why even take a note?

I mean, T suppose, 1f he had takern a note, took a
sound:ing, RGLhing nappered.

MR. LEVY: MWell ar, he could take a sgunding and

che number 18 -- 18 quite different thar what he tescified to.

SIANE M MOLAS, RPR, LCF & MA TSRAg. and W> CCR
UEDC - MARD
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Another thing that could happen s there could ke
lepas warer 1m there.

It thac's the ¢age, then, we'wve got a discharge, a
diecharge that may he like the February "X" diascharge. but the
1dea that you cake a note to Bay nothing happerned seema to me
ta ke not credible, and, wo, :f T chink there's a note and T
chinx 1t waB destrayed firet, 1f T Tthink there'a a note,
chen, 1t°8 arguakly inculpatery, 4nd, then, we'wve got scmebody
who's. you Krow, Aays whakever comes -- passes through his
head atl any dlven Time.

MR. LEVY: Your Hemar, if 1 could respectfally push
back on the notion that a note hecessariiy 1% 1nculpatory.

Cne could rake a note 1f you're trying to detsrmine
what 18 gaing con and yau could write dowr the sounding Jevels
Tnat you take at end of the gperatlon.

THE COURT: Right.

ME. LEVY: Yuu may not wrice down the sounding at
Che beginning. You may or may Rel ¥au may juabt write down
the soundloyg at cthe end.

¥ou may check later against the basrd, to determine
whether zt's Che Same o b's dofferent.

Tf you make a deciglon to deatroy Chat note, T
think thers's an 1nference there that you have a concCern abaug
zhe ncte.

You can then make & declsion ta deny the exiestence

DIANE M. MOLAS, RFR, [E & MA {SRa, and NJ OCR
pspe - MAD
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TEE CCURT: Well, 11 might have bEeen different, but
we're reaily talXing apout wherthey ar rar there .3 & reductlon
in the tank, that's all we're talking about.

TT there'a a reducTion in Che Cank, Chet, Chere @
digzharge that's cavered.

MR, LEVY: And 1f the note puppurts reducticno Ln
the tank, why get rid of it, and. then, Your Honor, why when
¥ou corme to your Bule 15 depositicn in December, you were
agked by the Sovernment: Did you write anything down, and you
say: Mo, he lies about the moete at his Rule 15 deposition.

THE COURT: S9 what am I supposed To make of thac?

Are you contending that there really wasn't a nota?

Thia was -- becember, there was a ncte.

Thete wad 1o moce. He said that he destrayed ¢,
and he didn't destroy 1t.

¥ou xnow, if there wae a note, the CUusLDMary view
14 that it gomehow 1nculpated the perasons who were 1nvolved in
che simulation operdcian,

Else. why take a nule?

I mean, it would be easy ta it it's the same, To
say: MNoathing happened on it, B0 something must have happened.

What are the rhinga that could happen?®

Well, orne ching that could happen 18 theve could
can be more water 1n there. Well, Chat may oe crue.  TL may

ngk .

CTANE M. WOLAS, RPR, DE & MA CSRE, and WIS CCR
UBDOL - MhD
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af the note, it further supporta Che notlcoh You have a congerm
about the content cof the note.

THE CQURT: Well, ! guesa one way of loocking at =t
18 to say -- and thias 13 favorable to you -- bBut 18 to say: I
Baid he had a note. Who had the note? How do I deal with
that?

Well, T'L) deéyscoy 1T,  They haven't apked for .t
yet, B2 T'll destyoy 10,

And, then, when he finally comes to rest, I don"t
tnink any of thege witnesges wil: ecvyer come To rest.  They
rock back and forth on the:s testimuny whenever Chey'te asked
a guesticn, Lul che last guearciom, the laat tzme he's asked
guestions is becember 15, and he pays: No nate.

How, that may be accuvate.

MA. LEYY: NO, because on CroEE examioatien, he
adm:tted he had a note.

THE CUURT: I'm not pure what he says 18 -- at any
qiven tLime 15 -- NeECEEEAT1ly accurate.

I'm juat trying to find out where I would pey the
DCCUTHCY .

Sne ¢f the plages @ peg accuracy is somebody says
he's gut a note, pecause he thinks he'll be a big shot. and,
then, realizes he doesn't have a note, and, then, annaunces
that the reaschn he doesn't have a note is because he destrayed

the note as some sort of covervp for 1t --

DIAKE M. MOLAS, RPR, DE & MA CSRa, and RJ CCR
UsoC MAD
GFFICIAL JOURT REFORTER
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MR . LE¥Y: fYeah.

THE COURT: . then, he says: T didn't NMave a
note; then, you ask him a gquestiaon, and he saye: Hell, 1
actually have a note.

MFR. LEVY: That abgernce of the note leaves you
Epeculaling and myeell speculating, and 1t'8a Lheir burder, and
their burden to aet the noten.

THE COURT: I zrnderstand burdens.

I'm trying to get to what kind of treacrment T oughs
g give to this.

M. LEVY: Can 7 offer another theory on the noce?

THE COURT: Yep.

ME. LEVY: HWnizh 15, you 92 in a Grand Jury.

You haven't testified abour the soundings.  vaou
haven't given the Government i1nformacion aboubt the scundings
far your first twa InTerviews,

It's your third fime when you'te with the
Coast Guard they atart agking you about soundings.

¥ou go 1n the Grand Jury and you give them numbers.

fcu go back to the hotel roor to look to your note,
ard your Tmake 18 nar congysdbent Witk yaur teatimony, 5o what
do you da?

fou geb rid of r.

I mzan. T think Chat's Just s pladsible as saying

they didn't asx for it. [ know chese guys gonkral whertner 7

DIKNE M. MOLAS, RPR, CE & MA CS5Ra, ard NJ CCR
UsDT MED
CFFICTAL CAURT REPORTER

conduct arcund the note, not only the destvuct:on of it. but
ultimately lying about it under oath does should be
inferred in this favor of the party who 18 deny:ng access Lo
the note, Mr. Cria.

THE COURT: I'm not going to do it that willingly,
tut T understand that argument.

MA. LEWY: OQkay. T want tc raise one other
circumskant:al point fhat youo asked about yesterday and I
think 1o worthy uf The Court's coneideration, and you asxed
about Point 5 arnd Point B, 57, Craix and Boston.  What da
thcse rumbers ghow?

And we do have those numbers, ckay, abd we have

those

mbers wholly apart frem Mr. Qrila and any scundings he
toax. We have The Coanrt Guard lcg. which we're happy to
provide The Court, that cne paje that was taken. The b:lge
water collecting tank was at 12.¢ tgng in Br. Craix.  You go
ta BostTon giX days later, forget about what happers Juak pur
that aside from Lhe mument in the tzip up.

When the Coast Guard takes a soundiny in Busron,
tb'a 27.9 tonx.  That's the difference of 14 mectr:ic tcons of
wacer Thaf's been added to the bilge water ccl.ecting tank
during the course of that six-day trip. That's a 1ot of water
Tt be added to the pilge water collecting rans
There 18 ro 1ndication any watetr wag moved 1h There

trom another tank, and, if you -- if you ¢redit Mr Jurilla's

DIRHE ®. MITRE, RPR. DE & MA CSR=, and HS UK
USCT - MAC
OFFICIRL COURT REPODRTER
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9o home or mot, but T'monot

THFE COURT: There i some figure on there.

Tt theze 1@ a3 hote, cthere's acme figure co Lhere.

The cnly reasaon there would be a figure on there 13
someth:ng that shows that there was scmething that happered
during Chat ¢pevalian.

ME. LEYY: Hhy?

Why couldr't the figure Se the sounding at the end
of the operatign?

It's just a nunber, and actualiy when w@we matoch T
up., -t matches that there was mo d:iacharge.

It could actually support the notion that there was
no diecharge that raght, because CJerilla and Sanchez both
tes0ified that TRAL BYSTen bevame &lrbogpd That nigho, ard
that's exactly what happered when -- Mr. gQria didn't sabaotage
your valve, contrary to what Me. Ricc: esaid. He cpened eocme
arher valves lu Che back of Lhe ship.

The Guvernment admitted :n thelr papers (L' E
thec-etically poeEeible.

That'se what they said, tc -- bto marnipulate the
gysatem, such that you're not pemping out che bilge warer
collecting tanx, and, the sounding levels, had they ahown that
there was To moverent from what'e written 1n the grease board
wauld support the fact that there was no diachavge that might,

53 I thirk that the mote, Y¥our Honar, and Mr. Jorilla‘'s

TTANE M. MOQIA3, RFR, DE & Mh C5Re, and W CCR
US0T - MAD
OFFICIAL CCURT REPIRTER
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cestlmony that there was a discharze, :n order to end up where
the Cgasp Guard has the warter ab in Bosten at 27.% Lohs., You
rneed To add another 7 tons.

¥You'd have to acgount far 20 torma of warer neing
added tao the bilge water collect:ng cank, durifng Thal sl#-day
period.

In the end, that's not consistent with the snip'se
operation, in terms of the burn race or the amount of watev
that cona:stertly ia added co the Bilge water ¢ollecfing tank

Tf yau'd loox at that shest and maybe we can
Fasa that up to The Cousl now,

Th, it's 1n cur sBubmimston. that, Tf yon track the
nilge water colieccing tack, 11 doesti't add anywhere mear that
leve., 5o T think that the Point & and the Point B water
figures does support the nobsan o¥ the accownt that there was
no diBEcharge cn Marzh 18,

And 1 guess the cther crroumatartial pirece thar

came out, and I juet want to emphasize to The Court, 149, o
should by all accounts, Dy the Scverument 's witnesses arnd
by Mr 2r:a, he went to the meas ch The right £f Mar L8 aned
he made a -- he was mob covert In -- !N Bayirg There wan guing

to ke discharge that naight.
Mr. Nunezs wag There He heazd st
Mr. Jorilla heard :.r.

Mr. Golik was invoived, and., Mr Oria, 1t he was

ZIRHE M. MZLAS, RPR, DE & MA CERB, and HI CCR
usco M40
CFFICIAL CCZURT REPORTER
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engaged 1r aome sort of 11legal condusc, cerrainly was nag oag
all ce:ng diecrete about 1t. He was E£rying to make 1t Clear
that this wag Jaing L& happet CThat night, ahnd T think that o1
N&lgTenD wiTh the notian --

THE CCURT: Yes arnd no.

T - there wag there was # Solicitor General ol
the United States, whose name was James Beck, in the "2€s, I
think, and he alwaya used to kbegin his argument by saying: In

all candor, Your Hanor, to The Court, and, finally

Justice Holmes got 8o tired of the team of having them begin
that way, he said: Yo Khow, ME, Beck, 1R my experlence,
advpocacy that begina with: 7Tn all candor, Your Honer, 1s
prabably characreristically deceptive.

Sa, 1f somebody comes 1n and says all of this stuff
in front cf everybody elae, that's a form of providing cover,
T auppose, parcicularly in this bizarre eetting, where nmothing
Emers to make Benge ratiorally as a way af agting, so he says
this 1n fFront of other pecple.

T dar't think that that's necessarily exculpatary.

It can be someone's bizarre 1des of what percepsicon
canld ke

Now, T'm going to see which one of these people
talks aboul 1T,

MR. LE¥¥. Tr's -- 1t's mat necessarily

exculpatary, but I think it is consistent with citcumscantial

DTAHE M. MOLAS, RFR. DE & WA CSEs, and NJ CCR
[4}:1xleg MAD
JFFICIAL COURT REPORTER
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youreeif and do 1t yuuraelf.
So that, aga:m, !5 CQnRIvstent with che net:en
Mr Jris wak -- wWaz engaged yn some effortc to bBring other crew

members 1BTo Chig gimulation, to Eind oubt what waa happening
on boatrd the veésse] o proctect himaelf o

Howgver miaguided thakt was, whatever we may thinsk
chat was not Lhe best wiay [& handle thak sitvatien, 1f his
facus was 1n doing a discharge that night and net gekting

ghT. he could have gone down and done 1t Himaelf .

Yacr Honovr, do you have more guestlons nm March B
because

THE COURT. No. 1 think we'wve explored ambiguity
az much as we poee:bly ran.

MR. TEVY: Yeah.

THE COURT: The amb

i1ty remdlre.

ME. LEVY. Alright

We |left off with the sounding lags.

THE COURT: Right.

MRE_ LEVY: I don't krow Lf you want me Lo revisit
chem on oa couple points.

THE £GURT: If there are a couple, based ar whac
you= made, 9o ahead.

MR. LEVY: Firat af all, you asked, I think
yestarday: Who had Che motive?

And I thirk 1t's Fair to say that a Chief Engineer

OTANE M. MOLAS, RFR. DE & MA CS5R@, and Kt CCR
Usod - HMAD
QFFTCIAL COURT REPCRTER
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eviderce .

I th:nk 1t is consistent with the noticn that he
wap JIEY SOMEChIng OTher Than ergaging :n tllegal diacharge
on March 12, pecause, 1F ne was engaged :n 1llegal dracharge
that night, why would somecne or the heels uf the Coawst Juard
being 1o ST, Croix, khowing The Coasg CGuard was going Lo be
there in Boaton, why would someone Qo into the mess and maxe
it - maxe it public or more widely known than necessary that
¥Oou were going to engage in & discharge that night? 1It's
ng - 1L mAkes 1o BEense,

THE COURYT: Because you're trying to fleah the
mindesr of somesrns who would #rgage in a simulatien.

You're fleshing ocut the an:tches. See who, which
are of these pecple, tells the stary or thinkg you are: 1
me&an, that's an explanation. T don't know thege explanations
are particulariy resonant, buc, you know, T'm not sure that
applying ratioral analysie herem is go:irg to get ug very far on
theae Xinds of subthemes.

MR. LE¥Y: W®Weli, there 1s ore athey paynt that came
up yesterday that I think 18 relevant hers, as well, Your
Honot, which is that you didn't pneed the aps:istance to engage
in tnis dracharge.

Tf youw were really interested 1n doing the
discharge and wanted o geb away Wwith ic, :1t's mok ac

complicated that you can't open these four, five, 812 valves

DIANE M. MCLES, RPR, CE & MA CSRe. and WJ CCR
USEC - MAD
QFFICTAL CGURT REPORTER

may have & moTive, bur octher pecple on the vesael have a
motive, 48 well.

Thege veseel pollution cases are not limited to
Chyef Engineers.

Thevre's a Sgcond Engineer charged in thie district
in cheaes types of casea, other crew membsrs charged below the
Chie! Fngineer, 8o multiple people have a concern 1f there's
been illegal conduct oh the ahip.

THE TZURT: FRut who else wacld have tharc motiwve, 1n
light of all of the evidencs 1n this case?

MR. LEVY: Well, the Sovernment haa charged
mult:ple people with discharges.

Mr. Tumaxov waa charged with disgharyes. He had

THE COURT: He was the firat engineer, wasn't he?

MR. LEVY: Chief Eng.neer.

THE TOURT: Chief Enginestr on a pricr vesEel.

That'es a different set of voyages.

ME. LEVY: Scme of the pame Cicd manbers. There'a
overlap on the crew.

THE CQORT:  Okay.

5a chey don't know who -8 goin3 to be charged.

The guest.on 8 who elae would be a likely
candidate for being ¢harged under these circumstances?

Are there oiler cages?

DIAME M. MOLAS, RPR, DE & WA CSRa, and NJ CCR
usbE - HAD
OFFTCTAL C2URT REPORTER
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MR LE¥Y: Ho, Dut there's Seccrnd Engineer cCases.
TYHE CCOURT: Bur the Second Englnesr and

Third Eng.inieer cases, I wouid suspect. T dan't krnow because |
naven'rt loaked at them, are when they're acting, effectively,
as the Chief FEng:rneer.

MR. TEVY: Mo

Thal's nal acTedily - - Chart's NCT agIUrate.

Mz. Mahama !phoneticl, who was charged --

Segord Engineer charged oy chis cffice, was the Second
Fugineer, My Singh (phonecio), wha wag The Chief Engineer
they acted 1n concert.

THE. COURT: Okay.

Well, sg you acted with the Chief Engineer ard
you're an officer. That's a different sasue than anypody
elae, and I don't xnow anybody elee.

Fiter, we dab'T have, am T corfect, we don’t have a
firsr engireer?

MR. LEVY: MWe d:id have s Lirst enginecer Mr. Jolix
was the firat engineer.

TEE COURT: Galik.

Okay .

#ell, he thinks he's home free. No Hecond
Ergineer, and you'wve 3ot a Third Engirneer, ga the l:kelihaod

af cfficers being charged, there's only ore olficer ieft ta Se

3

charged 1rn this Fetting, amcng the group thac's there.

CIRHE M. MOLAE, RPR, DE & WA T5P2. and NS CCR
UEDD - MAD
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warw ¢ut. apd I think we can all agree that these acbiomns ware
arupid

ME. LEVY: Well -- bug My, 2713 caesn't -- Thecowe'y
rno content in the ol record Daok -- excuse me - - ia the bBlue
binder afzer S1. Croix.

THE COURT: MWell, because he's contvived that there
be no contact.

MK. LEVY: But I dor't Thirk -- the deviation from
che prascice, up 'til that polnt cn board the vessel, was not
degigred o, under rhe standard of the obatruct:i:cn guidelines,
Eo purposely valculate 1t to obetruct the 1mveatigatign.

It wap deeigned to -- to take gontrcl of the
soundings an that wvegsgel . Tt was Aot Lo deny the informatiaon
to the Coast Suard.

1, alag, point oul Chat Mr. Satchez, the
Governmenl's withegs, saw the blue binder in Baoatcn. B0, maw,
weé Nave Lhe binder.

¥r dr:a - Mr. Urk:iz sees 1t iR EbE. Crotx
Mr  Sanchez sees 1t in BosTch.

There's not ore Witmess. There'n not une piece o
evidence, chac, Eeyend jus? suspicion. that says Mr  Gria
azknawledged doing 10, was seen with the tlue binder, durinj
the Coast Suard Loarding

Any evidenmze. direct #vidence, Linking him to the

d:sappearance of the Dluwe bunder 1% JusE BUEp.C19n0,

OTAME M. MILAY, RPH, DE & MA C5Ra, ard NJ OCR
Usoe - MAG
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HR. LEVY: Teah.

Yawy Hongy, I den't know who dud what on that
vessel, in all the months That 1C was ab aga. My, Fiamonte's
got this notebonk aggusing ail sorts of people of things.

There could be a lgt cof peaple on that vessei who
may be converned «hat operations Chey were involved :n Lhat
would give him motive to get rid of the bock.

THE CQURT: There has to be, from March 1 forward.
because, as 1 underst-ard the tock, the loghock, tegatdiva
tn 5t. {ro1x. 1t wad aniy March .

hnd. pa. we'te talking aboul tThone whe wowld ke
concerned about the book bBeing evidentiary frum March 1 fo The
call at Boszeon.

MR. LEVY: Mot -- not rpecegsar:ly, kecause that -
that assumea that pecple who dorn't handle the baook know 1ta
Limated duration gaing back in Cime. 8o some think 17T has - -
it Rag emcre gourndings in it

Wh.etleblowers could have an :ncentive Lo deep Bix
the baak, to cast aspersicns orn the Chief FErgineer, 30 it's

ngt limiled to Mr. O

La.
Mr. 0Oria agtually has The least mative Lo ger rid
of 1f, because he Wwnows the Toast JFuard Ras che scundings up
Thrawgh March 15, LThey'we copled 1t
THE IZURT: MWell, 1f this 16 -- if :t's wcrse tham

Wwrong, 1t's atupid avqurent, wikh respest co how This wauld

IRKE M. MILAS, RFP, CE & MR TS5Re, and NO CIR
[9-uliy MAL
OFFICIAL COURT REFORTER

Youir Wancr, ard 1 don't think rhe Goverrment has mer 1ts
burder. on that piece._

Toee The Court warnt tc hear more cn the facta or --

THE Z2URT: I think we've exploved them: T mgan, f
chere's acherhiry elue That you think T haven't identif:ed as
on my mind and you want to address to me, I'11 l:i:sten to ik

I do want to talk a Iittle bor abouT what T make al
Mr_ Magrale.

We had a conversat:aon yesterday abcut Mr. Magzale
TESEIVIRYG MoTney ., It was s.mply part of the speach
tdentibicat ion dimeneion bto tEhis.

hrother way of looking at :t 1 1t'sa a paycff to
influgrce wigrsuses.

MR. LEVY: Your Homor, he didn't -- there Was no
trangacticn, Just &o That's <lear.

THE CIURT: Right, but 1t was ar offer

MR, LEVY: It was an offer.

There is no comnmection of Mr. Magcale to any ef Che

everts 1n terma of discharges. He'n nor b

THFE ICZURT: Nz, puc he's socabf bar heg
tntelligehce or his viuwledyge ol whe's out there who rmight
veparr to The Toakt Juard the 1llegal discharge.
MR LEVY: Who's angry at me, T thine :tt 15 -
THE TC2URT Hm hme

MR LEVY: the gueat:icn that's posed

CIANE M. MOLAS, FER, DE & Mh TRE3. and NJ OTR
Us2C - MAD
IFFICTAT. COURT REPCRTER
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Who's angry at me?

And it .8 conalatent with the nacion that HMr. Qria
15 very concerned about bhia kBack an that sghip.

He's concerned about the -- che Filipine, Eryirg cto
perestrate the Flliplta vrew members to find out who was
providing informatlon against him.

Ee does not -- and I don't chink 158 -- the
Government didn't charge 1t ar even bring 1t vp as part af the
their 1mstruction. he wae not at all crying ta impede or
influence --

THE CCURT. Well, 1T1's paragraph tifecy cne of the
Fregentence Repart, 1t'g before me for my conegideraticn.

RE. LEVY: Yeal, and I don't thirnk that ycuo have --

THE CZURT: Under the heading, =0Obetruction of
Justize "

HR. LEVY: Had M1, Jria received taken any
aztion -- had he received information and taken any acticon to
influgnce, contack a pergor who is invalved an che Coast Guard
investigatisn, that would pe a diffevent kettle af fish, but
all --

THE CIORT: Mo, the guestion 16 what dao I make of
what T did? Arnd you mBay: Well, he's juet Erying to Find oug
who likes ham, or, more differently, who doean'tc like him, arnd
that's jyour argjument apoidkt it.  To what end?

Recavse he's concerned ADouT snibches,

DIANE M. MGLAS, RPR. DE & MA CSRa, arnd NJ CCR
US0C - MAD
OFFICIAL COURT REPORTER
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¥hat's the ailegation aga:ngt bhim, ao he can figure
wut how to work hls way out of the situarian?

1 think it"s =ntirely coneistment with, raticral or
nat, bhe notion that you have a bullta-eye on your bBack and
pecple are looking at you with a number sigrn over your head, a
dallar a1gm over your head, because you're the ticket to get
money

He's Trying ta figure outl who 10 13 Thart's
providing this false .nformaticn

THE CCURT: So bhe has his own whistleblower
program, 1n cerms of payments.

MR. ILFWY. He's -- you Knaw, you can charackterize
it that way. Your Horar, aod, kad he c¢alled me from che ablp
and said snould I do this, I would have said no.

Tt -- .t can ke read both waya, but ic'e I think
‘& abaclurely conalscent with, You Know, an exceimIve
carceen apoul The dynamice on that vessel and who might be
printing Lhe fingar againat him, and that is 18 the whola
string of conduct from ST, Croyx and the absolute unnecessary
simulated d:scharge, discharge of a s:mulatron of ahaolute
utneceasary d:acharge.

When rhe tanx's half full, there's no reason to do
LT.  ¥ou have the Coast Suard oo bockends on your Crilp.

The whole thing doesn't maks panse 1f you're goung

to engage 1h 11legal conduck aon March 18,

LIANE M. MOLAS, RPR, CE & MA CSR2, and NJ CCR
usoc MAD
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Snitches to whom?

snitchea, ultimately. Co che Coast Sovard.

Sc he s aktterpbing To tdencilfy those who are Llikely
ko be snitches.

Hgw. that etrikes me as going to gueaciona af
attempring Te determine who 1t is who 18 going Eo provide
evidence in connectiomn Wwith thig case ar & case,

MR. LE¥Y: Mr. HMagcale worka with My. MWuneie, whe
L8 B2 he's not in the Engine Room.

He'a -- he's affiliaced with a perscn who .5
scmeone wham Mr. Gria conflsgoced and he had concerns about.

tt'a -- the nob:on chat you would offer someone
some cash to find out who's angry against you 13 actually
CGNALAlent WiTh the alternative thecry of the simulaczon, and
coneletent with trying to figure out how do I axtracr mygelf
from thie mess?

Do I go ba the Caasc Suard?

Hho's providing the informabion?

Is 1t about a black hase?

Is Lt about something elee?

He's rry:ng o figure oul what's happerning on board
the vegsel, not wibtk the ihient to intluence the Coast Guard
nacegsarily, or impedes the nvestigation, but ta fijure out
what '8 the Eesr way fatward?

Who does he conkbace?

CTANE M. MOLRZS, RPR, CE & MA C5Rs, and NJ CCR
USDC - MAD
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Tt absalucely makes no aense,

Thes# @il water separator violaticne are done
typically when you"re put at sea, the machine's a pain, you
need to get some water outb of the bilge water collecting tank
and you maxe a conecious decisgicn .f the motive typically 18
you dan't want to spend hours down there, but you need £ get
rid of che watey, ard “hat'as why Lhese wveasels do 1c.

Tr Jusf defigs comnon pense Thal yau would choose
to engage .n 1llegal conduct when you den't have a need toc get
rid of the water and you're about to be 1n a port to empty
what's lefr in the tans.

THE CJURT: Alright. I thin< I understand that

part af :t.

Tout Henor, we think the Third Circult

goT :t ri.ght 1m Abrogar, and it'e the reason why we really
Tried 'n our rRegotlat:i:gns With the overnment to reserve the
Flght to argue Abrogar, because we saw, 1R Mr. Turmakov'e plea
agreerent, that this otflee, this ECS, didn't enforoe Abrogar
againgt Mr. Tumakow

He had Lwa digcharges, and, aaide From just the
unfailrress, we thought that the Abrogar deciaion waae correctly
reasonable.

THE COURT: Well, let me explore That & Bi1C. 1n

part, the discussign that I hed with Mr. Mi:kolap which caused

CIANE M. WOIAS, RPR, CF & MA CSRs3, and NI CCR
QSCC - MAD
OFFTCTAL CCURT REPORTER
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me to 9o back and ook at thla agaih and again, look at the
cage agaln and again.

There is a ditference, I think, Eetween poatential,
ag toc Mr. Tumakov and Mr. Cria it the enhancement, the cheice
of erhancemert.

13 17 BA or BIBY

Tn the case of Tumakov. presumably. it s BLA That
they were talking about, and Abrogar s a Elh case, but the

analysls trhere i3 st has to do with continucus repetit:ve

digvharyge That redclred From che cifernae

{h rirging telephone interrupted the court

proceed.ngs. |

ME. LEVY: Apology. Tour Honor.

THE CZURT: 1t's & litrle different, the language
is a licele different on B, It's otherwlse 1hvolved.

How, assurme for a moment, which I do, that the juts
of abrogar turn on the quearion of 1f the source of the
discharge doss not ccour 1n the United SGtates watlegs, 10
gouldr'e geocur during the offense of conviction; that ia.

Al -. da I have it raght?

B1A didn't imvaolve an ongoing continuoue result

Erem Ehe fa:lure to report in Uniced States waters, bub does

Lr apply the same way far ab offense that acherwise jnvalved a

IANE M. MOLAS, REPR, DE & MA CSRe. and WJ CCR
UsSCCT - MAC
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That's what I th:rk the Arrogar Court was fGUbSing

What does offense mean?
1t means three thimge under 11b: {145,
The F:rat ane 1a: Te T dirsra the gommigs:gn of
trhe offerae?

&nd I thirnk we can agree that this d.echarge was
robt during the commission of the cffense.

THE COURT: Well., T'm pot gere I can.

Tf I thirk about b, how car pomething ke falae,
“rless The falklty 1% part o! the offenss?

MR, LEVY: The ocfferse is the presentacion cf the
false vecord bock.

THE COURT: HWell, akay.

MR. LE¥Y¥: And, Bo, during the commigssan of thar
clfense, the presentation cf the offense, ycu'Te not engaged
in a discharge.

Te daegn't -- they're hot - 1t may be 1elated to

b, bet it'e onot they're paparated .m E£ime, thay re
separaced tn luvatiocn They'ze just noet Lhe same conduct

THE COURT: wWell. Bo you say, but let me juat get
it out.

MR, LEVY: Sarty?

THEE TQURT Let me Junt get the gllegation out

iPaise

SIRNE M. MILAS, HF DE & MA CLRa, and HJ CCR
LEDT - MAD
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diecharge, the difference berween invalwed and resulted, I
guess, is5 what I'm talking about.

But how can you have a faise 011 vecord bonk if you
don't have a discharge?

That 1f you Rave a diacharge that makes 1: false,
chen, the discharge wag involved ir che offense of convictieon,
irredpecrive af where rrat discharge rakea place.

¥au van have 3 falee record book, false ail record

cage,. ¥ you Iet in United States waters inwvelving dlschargeg

elsewhers That's what thi:s case 1s.

There's o sujqesTLoT That the digcharge hers cook
place in the United Stutes watern. so T guUessd, you xnow, doing
a textural analysie of thza, I have to say, don't I. that C[hiz
ia an cffernse that involved a discharge.

MR. LEVY: It related to a diecharye.

You dor't have ro have a diacharge tc have ar
cfferae of the acactute. The 21l record pogk could fe false
for -- for a variety of reasons.

THE COURT: Weil, it's falae -- in this inetance.
it way false pecavse cf a discharge. That's what the mature
cf thie particular offenae 1. or, more accurately, the
relevart condugt in connection with this affense.

MR LEVY: Well, 1f you reconscruct that -- that
lone, I think you'we got to back up from involved Lo tacus on

the offense.

TIAMNE M. MZLAS, RPR, DE & MA CSRa. and KJ CCR
USOC - MAD
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TEE COURT. The cffernae 13 «<nowinmg.y failing to
MAINTALN Al accorate recard foek -- the cnargirg larguage, tn
Count = knowingly fai1ling to maintaln an accurate recoezd
bookx 1n which all draposals cof o:@:]1 vresidue arnd o:l dispcoceais
were reguired co be fully reported.

Ta have in Chis contCext an offende af false record
book, without a discharge. waould be the acund of one hand
clapping. lc's part of the 3ame collecticr of chings.

There's no wLlher way

I dan't T find it kard te think ol a1t
EEparately.

MR. LEWY: Your Honor, yaur vegerd boak could be --
certainly be false :f there's never a discharye.

THE CCOURT: We're talking aboutr the charge of
CarvicT Loy here,

Tt gould pe for other reagcns I can gee. bur, ¥
we're draling with thos kind of charae, which 38 that yau have
3 false record book becsuse you fai1l ta record a duisposal.
Chen, 1T seems Co me that The Jioposal s ocnvolved i fhe
zount of ceaviskicn.

ME. LEVY: The disposal as - The discharge, o
Lhis rase, :8 a predicage To Thiy -+ 7o Tiily particular
ZoRv1cilcn, bubt it's nobt recessarily involved in the cffenge.

THE C2URT: WwWhat 18

ME. LEVY: [t'e - -

DTARE M. MITARS, APA. DF & M2 CSRs, wnd BI CCR
TIECT - HMAD
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THE I3URT: Defire involved under thesae
SITCUrET ances .

MA. LEVY: Tnvelved, 1nvelved would ke gomething
that 1% pecessary to the commigsion of the offense,

THE TOURT: And this 1a.

Th.s offenae, as charged., =8 that you've got a
falae ail record boak. It is falae kecause there was a
diwtharye,

It - Af there were not the discharge 1n Thie Zagw

there would be no false record book vielation.

ME. LEVY: ‘Your Honor, I don't disagres with that.
: don't diaagree with that statement.

Tnat zlearly 15 the theary on which che
Government 's proceeding.

My -- my congeth ©r my -- The veasan why [ LAink
the Third Circull gat 17 right it That redgard 18 they found
that the presentation of the o1l record book didn't &ocur
durirng the commieslon of the cffense

It d:2r't occur to conceal the record kock offense.
They focused on-  Waa it in preparaticon of the ptfenge?

THE COURT: HBut they ga kack to 1ibvl.3, but, on
ite face, the diatirction that T would draw here -- now, the
digtincticn may Curn on wherher what's invalved here g
mere -- a mere discharge, as opposed tg a8 reperiflve

discharge. ft's possible that, if 1 firnd the May LB

OIANE M. MCLAS, RPR, CE & MA ©5Rs, and NS OCR
UsDC - MAD
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MR. LEVY: FRnd yoau cewld conduct an :lliegal
discharge, okay?

[t would be a viglation of Ametilcan law.

Let's Just Bay 15'5 happening keyond the share, a
couple milen demarcation, byt you eoold net record icoin
the record book ang, cher, you could travel a coupls more daye
up :nto the United Srtates waters ard gu 10 A Coast Guard port.

You could, at that point, say:  You khoe what? 7
got bo g3 back and ¢hange che ol record book and make it
claar what happened on chat day. There's -- and you would not

nave, because the offerse is the actusl predencacion of b.

THE COb Yes. butl [hat would exculpate yeou.
Hete, that'e not what'a alleged. That's not what
happered.
You have a discharge and, Lhen, false presentation.
MR. LEY¥Y: But my point of that, there's a temporal
disconnect, that, during the commigsion of an cftense, L[he
"during® i3 the preszentation, and the discharge is
happening - 1t can happen o werk, [wa weeks, months earlier.
Your Honor, I also want to call 1o The Court one
more case - -
THE CCURT-  Mm-hiatum.
MR. LEVY: - which we fourd from the
facond Circuit.

It I <ould epproach?

CIARNE M. HOLAS, RPR, 3E & #MA CERa, and NJ CCR
uUsoC - MAD
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diacharge, I can pe talking aboub repet:tive digorarge. and
that woeld be in BLA.

Just for purpose of analysia. I'm Keeping this, as

So, then, I go to: What's relevant copduct?

And ie it something that occorrved during the
commigpion of the ciferse. in preparation for that offense, arv
in the soursae of aALT#mpLing To avold detectlon or
reaponeibility for that affense?

MHow, if I just go with the February "X* discharge.
I think it's posaible to say. fair to say, that thia occcurred
during the commigs:icon of the cfferse; that is, they didn'e
report ik, put it down on the -- on the record book.

Waa it in preparation?

Ha.

Preparation 1n the senge that something comes
petors something elae, I suppose, Yes, Bul, preparation, bo,
and arrempring To avand detectbion. na, because it already
occurred here, and you're not Lrying to do that, although,
maybe you could say you are, butb I have a feeling that, as I
look at this, that, in the context uf this case. the
Third Circuit's arnalysia 18 a bit too ari

MR. LEVY: Your Hornor, at least, as my Bimple mind
chinke of the woerd "during,” 1t haa a temporal connectiaon.

THE COURT: Mm-hhm,

CIANE M. MOLAS, RER, DE & MA CS8Ra, and WJ CZCR
USIT - MAD
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THE TOURT:  Yes.

MR, LEVY: T flipped 1T copen to the relevant page.

Thie is a case under AQ1.2, which s a4 hazardods
waste subsranse, Your Honor.

T have a copy far youo.

Tg's -- United Staces versus Liebman, 40 F.3d 544

ICopies were distriputed

MRE. TLEVY. T1'1l pause, Your Honor, if you'd like me
to.
THE COURT: Tet me Jept look ab ag.
|Pause.
THE COURT: This 18 arn A case, Chough. BLA.
2Q1.2 parallels zQ3:.3, in that 1t has, ae the firat

elemenc is spec:fic defenge characterist:ce, the difference

between rtepulting and oocu g .

MR . LEVY: Yes.

TEE CCURT: Resulting and .nvalving

Ba, Just 50 we're on the same page, I guess, with
respecT [o Lthis, thig addresses, as did Abrogar, the gueation
of vesgulting, rather then the guideline for resulzing,
rather than the guidelire far involvemmnt.

MR, LEVY: Tt doea, Your Honot, but it alasc has

language, I think, which 1a inatruckive on Page T aof th:e

CIANE M. MOLAS, RPR, DE & Mh CSRe, and HJ CCR
usts - MAD
OFFICIAL CCURT REPORTER
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Lexiy printact, apovt -- befare we get to reault for invelwved,
what does relevant conduckt mean. and the passage I'm guot.ny
is the last full paragraph on Fage 7, where the Secand Cilriculr
vatd, *Tr would straln The language co conclude thakt the
rercval, release, and disposal of ashestos cocurred in
preparaticn for the fFaillure te reputrt the cffense ar reporn
detectian of that failure.”

That, I th:nk, ¥ocur Horor, parallels the reasom
that the Thirzd Cilrcuwit ard Abrogay. that the affenge, that
word "offerse, " before we get [0 result or invalved., thab word
~offenge* 15 limited and dces not i1nclude the discharge, ard.
here, we have a substartive ernvirconmerntal offense, cof real
crime n the United Srates, This askedcas remaval, the offense
does not - - when your reccrdkeeping charge, relevant conduct
does not 1nclude tre discharge, that preceded it.

S, now, we have cwa Cilrcuses, Your Henor, the
Second Circuit and Third Clrcuit, which are saylnyg Lhac
relevart cornduct 16 limited aim thie way, and that the
diacharge that ie a sufficyent bBut not neceaasary pradicate for
the recardexeaping aof fense

THE COURT: MWell, this Second Citcuit case in some
waya 18 kbroader than Abrvgdar, 1o that 1n Abygpgar 1f cheve hagd
beer a discharge at the port or w.thin the terr.tor:al waters
cf the Onited States and there was a subseguent failure to

teport. Thal would be poluderd.

STAME M. MILAZ, RPR, CF & MA USEa, and N} [UR
vEDC - MAD
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MR, LEWY: That's sarrect, Your Haner.

THE CZURT: And, kere, 1t'se nab,

1t's net.

MR . LEWVY: It's bruader, bur T think st'e
instructive that ancther Caurt of Appeals 13 agreeing with the
TeaACTIng 1N AETOgar on thie.

Angd, Your Homor, if we could atep, for a moment, I
Mave Lo Tal® more abiul rheae Jases, bur atep back for a

moment

4:nce Abrogar was dec.ded and we put this on owure
SentenTing Mermorandum, T think Chere A a gquesticn cf faivness
there arnd how a similarly-strtuaced defendarc's --

THE ¢ZURT: That's a different that's a
d:fferent issue, I guess, and 1t's something Thet T Coiled To
tease out here.

The firat thing I have to do 18 deal with the
farmalivies af the Suidelines, which T will do, put then !
teEt 1t aga:met 31553, amd 1t's 1n 1553 that the gueprict of
digparate, unwarranted disparities comes out, and it becomes
salient, as Lo Mr. Tumakcw, to the degree Me, Tumakow 15
representative of naticnal crends, T guess I would gay, with
respect Lo thie.

MR. LEVY:. HAnd T don't mean t2 mix the twa. the

aalytical approach, T tully wnderofand where you're Cohing

Froum,

¥

43

T de thins, though, :t's relevant to the
Suvernment's representat.on of what thi:s section means and how
Rorogar should be interpreged.

In eleven cases of Ch:ef Fongineersa, pince Aprogar.
charged with APPE wiclatione d:d noc asx for this enhancemanc,
did not inperprer 1T The way They etood up yesterday and
interpreted that provision. T rhink that's relevant.

THE CZURT: 1 don't ¥now exactly what I wankt Lto
Bay . If there was Jome guidance garewhere n the -- whatewvep

Che @r

Turment lande® people are called now, I may feel
dyftferentiy.

You know, -b's been around awh:le.

Apparently, they haven'c -- T'rm Toid they haver't
scugh: cerf. on it. On the other hand, a slngle dec:e:on of a
aingle Cirfull 16h't generally enough to get certiorar:, and,
raybe, 1f Lheére wiak o secttled practice. with respect tc thie,
I might look at that, but this -- sometimes 1t Lakes a while
for 1t to dribbie down to the troops.

HMR. LEVY: There 15 - Cherw '8 scip practica,
though. They've had -- They'wve natl aswed Ecr thie cohancerment
i any other AFPS preosecution of a Chief Engineer slnce
Abiragar .

THE COURT: 5o, Mr. Mikalap, Wwhat's Che stusy?
HE. MIKZLIE: I't happy ta anseer, Yaur Acnor

T thirk there are twe mgin po:nts here, and the

O1ANE M. MOLAS, RPK, DF & MA Cska, and k) CCR
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firat 8 that Mr. Lewv misspcke wher he cited ECS's
invelvemert in the Tumakov case.

He were pot anwolvaed the negot.atian cf
Mt . Tumakav's Flea Agreement.
THE TOURT: Alright. pot doe you have o policy.
now
M2, MIKOLZE: We do, Your Honor.
THE COURT: - wlfh respect To Che RAbroget 1ssue.

let's Bav”

ME. MIKOQLDP: HWe do, and. T think as The Court
noted, these Things do take Time to flesh out

The Env:ircrnmental Crime Sect:i:cn has taken the time
to determine how 1E wankbs tc approach these types of cases.

Mr. Gria‘e negatiation waa cne of the fivag in
whigh after wnich che Ervitohmental Crilmes Sevtion haw said we
Wwill now pursue Lhig patficular enhancement. bt 1t'a
really --

THE COURT: 5o when you gay Tumakow was not an ECST

ME. MIKOQLIB:  I'm ogorry. the Taviremmertal Crime
saction.

THF JOURT: Right

fre you Lhen throwing the
Unitad &rates Attornev's TEFi1-e urnder the bua or thia ones

18 that on LEelr comparaTtive togue?

MR. MIKOLOP With Their appreval, Tuaur Huror.

D1AWE M. MOLAS, RPR. ZE & MA C3ERa, and NI OCR
USCC - MAD
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THE CQURT:  Mm hmm,
IPause .}
THE COURT: How, with respect to phyeician-asaiated
sulcside .
HP. MIKCLCP: Perhaps.

(Taughter. |

THE CTOURT:  Alrighr.

Ckay, 8¢, you know, I'm not gure it draw these
conclusione .

1 apked the same guestion of Mr. Leverson when he
was here.

Bas:cally. it was, you know, Homer nodded.

MR. LEVY: It was what, Your Honor?

THE COURT: Homer hodded.

Even Homer scmebtimes noda, makes mistakes.

MP. LEVY: But, Your Honor, 1t's zera for eleven
what they'we asked for, 8a, 17 1a & practice owt af the
Environmenta, Srime Sectien, where they are nob --

THE CSURT.  They say 10'8 rat,

MR. LEYY: well, I'd ask Mr. Mikolop o identaify
any caee, similar to this, where an absence ut record .6 a
cnarged conviction.

THE CCURT: He saya (t's -- this 18 the first case

CIKHE M. MCOLAS, RPFR, DOE & WA CSRa, and WO CCR
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g:nce early or mid-December, or, since the fall, when the
palicy came in.

THE CTOUVRT: And do they all have --

MR MIFOLOF: T'm tat awatre of thely ndividual
results.

THE COURT: So 2t'e pomething you sCrive tor Cut
don't necesgarily always get?

MR HTRQLIP. T think that's fair.

MR._. LEVY: First of all. to represent his pelicy
during our negoblaklona, but in dctobker of 2008, Florida,
Chief Engireer Zanvicied oh ar APPS viglakion. HNa pollut:on
enhancement

THE USURT:  Bur those are thinge in the ples, ir
the J ard £, and preasumably the negotiatizhe Cook place hefare
Qctaber of 26¢8, or, 1f wt's in this District, it's at Lleast
Enres manths befgre -- che Time period between the acceptance
af the plea. purauant ts a Flea Agreement, and the

cmplementation of Lt

But. I mean, che shorkt of it i1s: don't think I'm
go103 T say ThAL thig ia -- 1t was unfair for them tu preas
rhis andsor for prabation to raise the claim.

Tr doen yalee JqueBtl1omna about, 1n my mind, about
wunwarrancad digparity more broadly, bwt thacts a different

158Ue .

S0 anyching else on that?

DIANE M. MSLAS, RPR, CE & HA ISRa, arnd HJ CCR
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after the interral determination was made.

ArTe there any others, Mr. Mikoclop?

MR. MIKCLCP: I'm not aware of any crhers.

I do thinx that the chart that the Sovernmert
provided co The Court, which T chink 1a whaco Mr. Levy e
referring to, in citing eleven cther casesa, doesn't fairly
Tepregent the negofiatiaons that went oo,

Ta say that che Government didn't aax far Thne
ehbancement 1eb't teflected Ln that chart, ea

THE C2URT: HWell, T guess the Lssus - - you Know
I'm going to look at it, becauss my view 15 that 1t'se always
intereating what the part:es, based cn the balance and
canformance of other considerations, 1t's nor determinative
fFor me, ard, in many cases, thia being ora of them, it'a roc
something 1 accord much deference to, B9 but, you know, if
theye's pamething wunfate, tnm che peppe of ry Eeing strusk by
Lightning for Mr. Oria. then, I'll th:nk about that, but youo
repregant that that :8 the policy to purave th:is.

ME. MTKOLOP:  And chat policy, I wili say, was made
Agmetame in the fall.

Thegse meégatlatione., T think, began ur earnest 1n
mid-Cecember .

There have been -- and T'm jusc, off the top of my
head, thinwing, in addit:on tao Mr. Oria, maybe only one or two

ather Chief Eng:mnesra who have negotiated plea agreementa

CIANE M, MOLAS, RFR, DE & WA CSRa, and NJ CCR
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MR. LEVY: Ha.

T 1w8C chipk, going .o Che ascond puing.

I thank it'as clemar from thia that Mr. Cria waa
struck by lightning,. and it ia the only cone or the E.r5t one
To get thid erhancement pregsed on an APPS viaglation, s¢ 1 do
ask The Courec co cons:der that in itas final anpalys:s

THE COURT: Hell, what does Chis mean, Chat vYou
have this snhancement, 1f the rumber ! Circumstances in which
They zould ariae, you «<now, 8 elther limited to the
Territorial waters of the Uniced States by the Third Tircuitg
or non exlstent. aczording to the Second Circult?

ME. LEVY: #®nhy 18 it in thers?

THE COURT: T86 .

MRE. LEVY: wWell, it's 1in there for more than just
MARPC) viclat:onsg.

THE COURT: No doubt, but this applies 1n pvery
in mvery ¢ircumatance, Chetre 13 -- preaumably, the reparting
takes place afcer che diacharge.

MR. LEVY: Hm-bhmm.

THE CCZURT: There's a discohnect beCwesn dlischarge
and reporting.

I can't think of a discharge ¢ade, maybe you farn,
under the Serond Civcult analysis of during, and the Third
Clrsust didn't get to it. It will just -- Abrogar daean’t get

betrer the more you read 1b, ! guess, 16 the way T freel about
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it, t, 1n any event, they never reached that i1ssue. They
were arle ta molely -- whatever b meana they didn*t guite
Bay 1T Chat way -- whatever 1t mears. it hag to take place 1in

the waters cof rthe United States, bur, if T applied Liebman.
1'd say that even in the waters of the Umited States it
doesn't apply, whigh is to say that this erhancement 18 like a
varmiform appendIx. It serves no ueeful purpose except to
inflame people from time to rime.

MF. LEVY: I do think, though, Your Honor, that

you're locking at 1t through the prism 1 th1s case
Recardreeping cEfenses if -- you re directed tc Secti1om Five,
Tight?

And it says. “If a recordreepiny offense reflected
ar. effort ko conceal a subetant:ive environmental offense, use
che Dffenye Level for the substantive offense,”

Sc Ehas 251021 covers the situacion, Youdr Honor.
whare you want to progecuts gomeone For discharging ineo
eerritorial waters of the LUn:ted States of a pollutant or
urher hartardous pubstance, or maybe 1078 not a hazardous
subatance, scmething you're not allowed to diacharge
overooard.

It algo covers Eituations where you present faloe
records relating to a diackarge i1n territorial waters.

That ernhancemert could eastly come :nto play 1o oa

LH1ITUAT Lon whese Che Goyernment may have twenty d-scharges
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1n which you're reading thia.

We atart with the record seeper weepinig base
Zttenpe lLevel, which 1s 2Q!.3ia1. That'e the Zase
Jffense Level.

And, chern, we gay: There are ppeoific
enhangementg, and an etfandemernt 15 17 Lhas offense irvolved a
discharge.

Now, you'tre may:ng 'nvalved mears 1t luan ota be - 7
don't know what 1t has to ke t3 do that.

What 18 1t that wouid involve a discharge?

NG responde.;

THE COURT: Anything?

NG Tesponse .

THE CQURT: That wculd invoxke that spec:fuc offense
characctertatic?

MAR. LEVY. Te would Just have to be walli, you
wald have - Jet's take asbestos, for exampls, fram Liebmar.

You gould engaye 1n & construction project in which
yeu dar't get Lhe proper comments. fou don’t take the correcs
temedial actiun tu remove the ashestos.

Tou Cear down a rool.

CIANE M. MILARS, RPR, NE p MR CSA5. and NS CCR
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by by 8 vompany orf a person, and they decide --
THE CTOURT: Hot undey liekman.

MR. LEVY: Hot under Liebman, not under

cf Liebman.

But I'm not asking you to adept La.cbmarn.

I'm aaking you to -- I pointed to Liebman because 1
1L corzectly i1depntifies Che poope ol resevant condugr.

THE COURT: Weil, 1f it correctly .derntifies .t,
ther, 1t means that, fcr dischavge casea, there iz no cffice
ter 20103 and 2Q1.2, and which 15 passing peculiar, since both
of cthem refer to dischavrge releases and emigBLone.

MR LEVY: T Chink that Lieosman hes o flaw i1 char
regpect, Your Honor, because it seems toc nobt give credence to
the word "subatartive enviranmenta! offense, " prosecutartle
envirgrmental oflense. but, 1f you apply Lhe rules ol Rbrogor,
there sT1ll ta a reason far chat enhancement, and tThe
erharncement an'kt superflueous, becauss 1t appliles to cCertain
Bituarions where you have miscondugt n the United Statea
wakters that could be prosecuted that are a substantive
arviranmental offenae.

Here we have an unuiual situation.

THE TTURT: Bukb then bk wouldn'k be an enhancemenc.

MRE. LEVY: Why maot, Tour Honor?

Why vouldn't -

THE CZURT: Let me just see .f T urnderstand the way

DIAKE M. MOLAS, RPR, TZE & MA CS5RE, and HI CCR
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Tou telesse Lhe asbestas into Lhe envirenment, and
you skbmit a certificat.on %o the Board of Mealthn.

Each day afrer che workday, as teguired, Yoo nay we

rade 't eegage Lnoany asbestos remgval today.

Thkat's a faise statermert.

Tt's a recordkesping cffenoe. It could be charged
that way.

THE IZIURT: ‘Wwell, is i1k during?

Tt 18 Liebman

Can we 3ay 1t'a during?

Submitted a false statemant at the end cf the day.

ME. LEVY: HRbout that date.

Well, thatl wouid have Lhe Lemporal nexus Lhat we
don 't have.

THE CTOURT: What's the temporal nexus?

Where daes 1t gay cwenty-four hours ar twelwve
HEE e

ME. LEVY: It domsn't, ¥ocur Huner. but you're
cetbifying, as To rhe speolfic conducl Lhat you ergage 1o

THE TOVET: MWhy aren't you cerlifying Chat wilh Lhe
wil record boow?

MR, LEVY. The oil record ook le LB it
telates Lo anyliiing That happerned pricr Froor to the
presentacian.

THE COURT Well. 1t may. Sut or 1t did, 1t

JIANE M. HCLAS, RER, DE & MM CSR5, and NI CCR
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does, but thar dosan't geen To be a marerial dufference to me.

Cornceptually, T can't understand the d:fference.

If mither a discharge that occurse before Che
presentat:on of the false record 18 inocluded L Che
enbancement oy i1nvolved, but cne syde resulted, but involwved,
or 1t's nct

How, 1f i1t's not. then, T don't Xnow what this
cking 18 doing there.

ME. LEVY: Well, I think one diatinctioh 18 Erom
Reccion Frve, the pubstant:we environmental offense language,
which the asbestosd hypotherical, mayhe you can call that the
Liebman s1tuation, irvolves a prosecukakle cripe . 1t happena
within scmething that could be prosecuted.

THE COURT: Right.

S0 let's appume That the subartant:ve offense 13
s1xteen whén yuv d1scharge vadypackive material. I den't know
whether b .&, but assume .0'®s wiXteech of samerhing, but
samething mgre chan twelve

MR. LEVY. Hem- hmm .

THE COURT: Whith 15 The mazifmum you Can agquearzs
out of the affense and convickign guidaline and the specific
cffense conduct Well, look ac the aubatantive cffense there.

MHow, :f we're talking here about the substantive
cffenpe of diacharge af pollutant, what's the substantive

cfferge?

CIANE H. MOLAZ, RPR, OF & MA CS8Ra, and MBJ CCR
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ffense?

THE CGURT:  Mm-hmm.

Le that right?

s that how that wurks?

MR. LEVY. fToutr Honor, there 18 an annoy:ng
circular aspect to Chis guideline.

THE COURT: MWell, first of all, T want to see
wherkey IT'm reading that correctly

Ia that correct?

MR LEVY: I think 1t :8

THE ©QURT: 1F what wae charged hers wag dlscharge

1T Boston Harbor .

M- hmim

of divty orlge water.

THE CCURT. Mm-hmm.

ar wal,, ler's pAe Fecruary "X." 1f chat

were chargsd directly, 1T wouid ke CEfenae Lavel

Ten

ts that right?

ME. LEVY: I'm pot - I'm hog ag sure.

THE CQURT: Weil, let me hear from Che Government
ar That

MR. MIXCLOP- Are you applyihg a base of $ and am
ihgrease of 4 under BIB, Your Hanor

THE COURT: “Wouldn't T7

DIAKHE M. HMOLAE, RFR, CE & MA TS5Rs, and NZ CCR
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What's the guidel.re for that?
MR . LEVY: For the discharge cf the poilutant in

the 1. §. wataera?

THE oURT: Mm- hmm .

MR. LEVY: I don't kraw whag -- T don't Xoow what
that ia

THE CIURT: Do you know what it g Mr. Mixclop or
Me. Rige1?

MA. MIKZLUE: I*m fairly certain, Your Honor, 1t's
che same._

Te's 201,32

|Sovernment counsel conferred.

THE COURT: 5o 1T'a Lee aame ching?

MR. MIKOLOP: It 1a, Your Homor.

It's - - deperding on what the pellutant is, b
would be 1.2 or 1.

THE COURT: o, just to explore thie a kit rore,
more than pechaps, you want To, the effecr of that 18 that
gomeane could not pe prosecuted for the substantive oflenes of
digcharge cubarde of che waters of the United States, but you
could ke prosecuted for fa:limg to <eep a record ol that, and
Ehe guideline would be the game.

MA. LEVY: hg 1f you proBecuted saubhscantiva

OTANE M. MCLAS, RPR, DE & MA CSRe, and NJ COCR
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MR. MIKQLOP: That would be our application,
Your Horor.

THE COURT: Qkay: 8o why ien't 1T youra?

ME. LEVY: bBecause I think you could -- To maks
genae of thepe, to have -- render certain sections
norn-guperflucus, you could read 251.30k) 051 aa saying 1f it'a
a recordreeping violaticn, as opposed To & Fubstantive
violation, you apply the Offense Tewvel for £he aubatant:ve
wffenae and you stop there, and you only yao ar to B when you
have the substantive eventsa -- the substantive offense charge
That's Lhe anly way, Your Hanor, that you would maxe Bemae.

THE COURT: MNa, nhot necessar:ly, because five could
pe far -- well, maybe not.

Ts there a substantive criminal offenas oCher
than invelvuing sumething other than the diacharge or

emission of & polluTant?

{Gavernment counsel conferred.d

THE CCURT: T'm rog aufficiently familiar with all
the terma of art.
iPauae. |
MR. MIKOLOPR: I think, Your Honor, under all the
varloyg etatutes: Clean Alr Act, Clean Wager Act

Harbors hctg, we're talking always about diacharge of

CIAME M. MOIAS, RPE, DE & MA CER8, and W CCR
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poclivtante,

THE CRURT. Sa RS 14 duplicative heve.

MR. MIKCLOP: I think a1t is,

THE CTLURT: Alright.

o what?

5o what?

MR. LEVY: MWell, I don't think 1t should be read to
be Jduplicarive.

THE COURT: Why - why shoulde e ig?

T mean, why nct?

QOkay: Bo that'e the way it worke.

ME. LEVY: I thinx Lhat'slthe princlpal wstatutcrey
conatructian.

The Courc's oovicuely guite familiar, then, that
you don"t -- you Lry and construe a atartute and analogize th:e
Eo guag: acatute to not vender provigion auperfliuoua. And the
way you would read that, to not render it supsrifliuous, Your
Honer, to stop the circuiarity of it 18 that you only - it
your offense of vonvictaion e the Zecatrdkeepluy vialatlon, you
et Lhe B1X POIRTS.

THE CCZURT: Well, I think the way :n which or,
tour polnts.

The way in which --

MR. LEVY: Bix.

THE CZURT: Jr, eix and, then, the guestion .5 in

GIANE M. MGLAS, RFR, CE & M3 CSRs, arnd NJ CCR
UsDC - MAD
OFFICIAL COUFT REPORTER

w
w

beginming and reapply thia analysig and gc back to the Bl2id4
faccars.

TEE COURT - Qkay

S0 one thing or another 15 supertludus here not
BupeTfllucus

Tt 15 redundant.

Mr. Mikclop?

MR. MIKOLOP: It T couid just add another note on
statubory conebrJdction, 13 that if Mr, levy s thegory were
CErYest That you would just ptop there, I would argue .t would
be & subparagraph., lictle C.

You would have the base Offense Level of aix,
specific cfferse characteviaticg. and, chen, far everything
elae, rthere would bEe che subparayraph .

IE"s not wriktben that way, which says to me that
no matcter whabt, you've at a basg Cffenase Lewvel of gix and,
then, you g Lhrough B

MFE. LE¥Y: Your Homar, there's gne more place T2
divect The Codrc.

THE CGURT: Ckay .

MR. LEVY. W&Wr:ch :n to the packgrcound speciicn of
2%71.2. These are patallel provisicas

THE COURT: Yes .

MR LEVY: And 1t does discues 1n there that the

firat four specific oftenge characieriotics are for involwe

DIANE M. MOLRS. RPR, DE & MA C5Ks. and KJ LUK
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the enhancemant.

Tha . your way of thinklng 2bout tThig is that faive
is meant o add-ess those occasions in which there 1s A
sucgtarntive cfferse, and, B0, recocrdreeping .s wsubmerged or
merged jnTto Sungkantive cifense.

The specific Offerse Levels ave at least
differentiated :n those cases 1n which you canrnot charge the
aucsrarcive offeree fut you've stiii got a discharge: that 1s.
tmpaninyg Aaeme gory of sanecian and acrually the same Banctbion
for diacharging Amer:can waters.

Mow, I'm not sure what bhow that plays out

Fare of it i@, I sYppoRe, am argument aboub extra
territor:al application, kut the culpabilaty 18 the same.

MR. LEVY: 1 queaz wherg I'm gertirg hung up,

Your Monor, 1B wyou'rte going through the guidel:ne analysis [or
the apec:f:c affender -- offense characteristics here, and
yau're chackiry it applies 1o my decigion kefeve me, arnd,
when you get to Elve, 1f says, wkay, eaw, 1f 1T'a a
recordkeeping offenge ta conceal a sunsbantive environmental
atfense, use the Cfferse Level for the substantive offernse.

It duesn't say wge CLhe baae ffemse Level and apez:fic affense
craracterisLics --

THE COURT: MWell, 1t turns out that that's the
Stfense Level for the substantive ctfense.

MR, LEVY But T dagen't pay 3¢ Dack to the

DIANE M. MOlAS, RPR, DE & MA C2Rs, and NJ CCR
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a supetantive vioclatian, and the last two specific
charalreriatica apply To regordreep:ng offenaes.
IPause . |

THE COURT: What Jdoes chat meéan?

THE COURT: We.l., ZIZBl.Z .8 different.

It actucally has a apeerf:g 2ffense level for a:mple
recordkeeping or report:ng violat:cna coly, unlike 32102

ME. LEYY: OF the kbackground section of 251.12, ¢
say3 that 1t parallels 2002, with some @xcepLlons.

THE COURT: MWell, it does, except when it doean't.

ME. LEYY: I think what that eentence means,
Your Honor, 18 that, when you're convicted o! a recordkeeping
wimlation, and you're rot convicted of a suceEtancive
envirenmental cffense, chen, you use the base Offense Level of
F1x.

THE COURT: And you would suggest that 1 decrease

by twg? Berause that's what IQ1.20b!i6! does.

ME. LEVY: Well -- but we'vre mot 1n -- we're nct :
two .

THE CIURT: Riaht.

That'a the paoint.

MR. LEVY: Well but Pive  2301.25 i5 the same sy
221.1%

THE CUURT: PRight. excepr thac they don'ec - - 1t

OJTANE M. MOLAZ, RPR, TF & MA CSAs. and NJ JOP
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duesn't have a Knock of! far whatever gimple reporting reccecd
keeper o@ reparcing viclation 18

MR. LEVY¥: But actually, that five arnd aix
structure there shows the cemmigeion 18 -- i8 distitguishing
betwreen recordkesping viclations af subeatantive offenaes and
asmple recocrdkeeping viclations, and, theresfcre -

THE TSURT: Tt .8 -- b 18 in the context of tox:c
sunscances, pesticides, gr other pollutants, as descriked by
those statutory proviaions, but 3IR1. -- rhe nandling of toxic
gubatarces cr pesticides. not pollutanta.

MRE_ LEVY: But t's drawing that d:setinction there
becauee and it's hot sending you back up to the top of
2012,

THE SOURT: If | were reading -- I think we've
expluted this

Unforturately. the Guidelines -- well, they are
rat, kEus the Guidelines are not mere simulations, and so we
can't we're bound T Lry to make senae out of ik, and .

TRAauEe .

THE CCURT: 5o - think I underatand as much asg T'm
gI1ny 1o underscand aboub it

T thing 1 wank to take a -- unless there's
something else, I wantl Lo Take a -- break befare 1 deal with
che 3uldetines' applaications.

MR, LEVY: ©Na,

DIAHE M. MOLAS, RFR, LE & KA C5Ra. and NS CCR
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ne discharge at all.

Tf 1t"a seawater, then, that's an imsue.

M8. RICCI:  The reason T raige this 18 yeasterday --
1f - if we put ami1de, foy a minuke, everything that Mr. Oria
haa put forward ard we look at whak Ehe Zocvernment has

presented, in the way of evidence, I think that this fact, of

on BEoth aides of the wvalve, speaks to the logical nature
al the Sovermment's theory, that we've presernted The Ceurb
with the facts that are undioputed. 1n bterms af the
IRSTrUction or the Eact that they're all down there, and the
end regull % rurtcboraced, as Our theory 1s. and what

Mr. Jorilla and My, Sanchez have told us, corrcborated by che
wery fack that there 13 il regidue on bacth --

THE COURT: 1f rothing wag blown cut of the pipe cn
that grcasion, then, ic's nob.

If 1T wag just air going through 1t or the valves
weren't Turning che way that would let anything ouc of the
pilpe, Then, :bE's not.

There may have oeen other diacharges on cther
accasicne, but T'1l put :t in a different way: It T find that
thets waa not a discharge = wpeawater or any other liguid,

rhen, tnat's immatecial; 1en’c 1E7

iMr. Levy conferrsd with the defendant.|

CIANE M MOLAS, RPR, CE & MA CSRa, and WJ CCR
DE0C - MAD
CFFICIAL CCURT REPSRTER

21

22

1

25

&2

TEE CSURT: T'11 hear you >n che 3553

Te rhere anything elae?

Me. Ricci, is there scmething =loe?

MZ. RTCCT: Your Honot, [here wag Juadt che taing T
wanted -- T thirnk, that didn't get mentioned yesterday that I
think is signaificant., and thie is justl golng back Tg the
preponderance of the evidence, burden an the Goveroment
related to March 18, and that is that it is undisputed that
that pipe had 01l residue on both sides cf that valve when it
arrived in Boston, and I Just raise that tg The Court s
attentlon, pecause I rhink Chat gob }2at in che mix yescerday.

THE COtfRT: Hug the argument, as I underatand it,
the diatingtion between -- and 1 apprec:iate your bringing thise
To my attentlon Recause T do want oo be sure I've gatrten this
r:ght the argument of simularcisn; that ia, che defendanc's
Btory, 156 that nothimg got bBlown out of that pipe. MNothing

was diecharged cut of that pipe, righe?

i{Government counsel conferred.

M3. RICCT: T think 't was ®ither tharc it wag
nothing or that b was spawater.

1'll ga back tg the dafendant's brief, but 1 think,
e1ther wawv - -

THE COURT: Hell., if 1%'s nathing, then, there waa
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THE £CURT: That 15, the existence ot the ail
reaidue.

We Khow There was one. That was the February "X."

MS. RICCI: Right.

T guess it does Qo to the uitimate guestlon

THE COURT: OKay, 8o let me just hear anything else
anybody wants To gay, abaut what evidence 1t 18 that 1t was
Heawater that wenb owf.

I don*t think that*s guite the srate af the recvord.

MR. LEVY: The testimony from Mr-. Oria was Che
ayeBtem was airoound and Theré wWis no wWater golng through that
pipe.

Can I juet may two thinge: Cne, this 13 lmparcant.
The Febryary discharge did mot 1nvolve That pipe. That's 1n
the srtatement af factd --

THE CCURT. 1'm gorvy.

T mimspoke.

I shauldn't have sa:d that.

HMR. LEVY. And, then, to The Court's point, the
Comupiracy Charge ta from '08 to 'Gd, multiple discharges, arnd
T ve seen the pipe. | don't [hitk chere 183 any evidence of
when that oil wap ¢aked on, klagk ail.

It's rot the dripping o1l chag they find in Boston,
33 ' think that 1t doesn't prave -- 1T proves that theve may

have been discharge in that pipe. TIT dgesn’c prove 1t

DIAKE WM. MCLA3, RPR, CE & WA CS5Re, and RJ CCR
usDbC MAED
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hepperned oo March 18.
TEE COURT: Right.
hm I proscriked from farding - - 1 guess, Ms, Ricci,

the way T put it, is am [ prasctibed from finding that che
defendant ‘s pUELTION 1§ 1L wWak airbound, the gimulation was it

ieft the pipe arrhbaund?

I¥G vesponae.

THE ZIURT: ! don't thirk he said there was a
discharge of seawater

He Eaid there was a d.scharge of seawater but nct
involving th.e pipe 'n Fehbruary "X, " and -. but he carn see
Thab, BINCE IE was sgawaler 1NVolvihyg Lilge, rhal 0 musl bave
involved fifrceen parts per whatever.

Is there arything elee you want to

M3, RICCT., T don't -- T den'b -- may 7 luST have
e mogment ?

TEE CDURT: Sure.

lGavernment goungel arnd Mr. Mikolop conferred.)

ME. RICCT: The only faothnole 13 Thatl., even oy

Mr dria's testimony, he ordered that the pipe be flushed that

night, ewven if you credic his teetimony --

DIANE WM. MOLAS, RER, DE & MA CLRe,. and ¥J LCR
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THE COURT: How do you flugh the pipa, whar?

MA. LEVY: If it'a aivkound

TEE C2URT: PRight.

tf 1t'a a:rbound.

ME. RICCI: T chought hie tescimony was chat bhe
crdered that they then flush The pipe, g0 That the whale
FuspoE® was to elimirate any ol residue, 8o that, even by hi:a
cwnl btesbimony, seawater went through, somebhing weni Chrough,
that pipe that night

TEE CCZURT- And was diecharged?

M5. RICCI: Excuse me?

THE {QORT Erd wap dischargaed?

M3 PRICCI: And wags discharged.

It was flushed out- into the ceoean gc that 1% was --

THE CSURT: @ odidn't hear 1t thakb way., opup --

MR. RASTIL. Your Heacr, 1n theory, what happens, 1f
¥UU were guing to do a discharge, you would want to flush the
general service pump at the end of the cperakbion, Eegasos Che
genaral service pump could become caked up wWith wll, s»o Lhie
16 what happens, at the end of the operatioen, when nothing has
come through thia, sc-called, magiec pipe. You Turn uwn Lhe
seawater that's beern going Ehrough the gene:al service pump
the whole time, you leave [Lhat running, because you're trying
to leave the 1mpression, according te Mr. Qria's cheory. Lhat

you're flushing the pomp of @:1 thart wauld nave jare Thsough
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THE COURT; Well, T°m nac aure | heard that.
Where do I find that, that ne cordered it to be

Flughed?

{Government couneel conferyed.

M5. RICCI: He wrdered -- 3r his divect teatimany

It's also in the ctestimony of the Mr Jurilla
and Mr. sancherz, but ['ll ga kack through my cwn notew, but
Te because that woes wil part of the acheme, he aaid, which
was Lo makxe abeolutely certain and everyune khew Chat he
zeally daid imtend 1o order Lhis divcharge.

THE CIURT: Tt 15 cne thing o order it.

TC's anwther thihy Te eay -- what did he say tne
operation reeulted in?

T1d 1t resuit 1n a flusking vf the pipe?

M5. RICCT. 7T believe he restified yearerday that
1t did, that, 1rrespective of whether 1t wae airbound or Aot
asrbgund, he had pulled cher off, ard, ar the end of it. he
ga1d flush the pipe. And then there's --

MA. LFEVY: 7L's flush the pump.  Yeu can't flush

the pipe.

Tau'te tlus g & general service pump 1§ what
continues after the discharge, not the pipe.

1T don't know how you would flush the pipe.

DJCANE M. MOLAS, RPR, JE & MA T3R8, and NI CCR
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S0, bul sething 15 ge.ny through Lhe ragio pipe oL any Line

THE CZURT: What happens tc that fluehing watec?

Dges 1T end p I The village?

ME. BASIL: That saitwater comes Irom oulside the
phip, down thraugh a big main, inta the manafold, directly
irto the service pump, arnd, then, bacx cut :nto the ocean.
Te'e 4 circuit frem the sea to the

THE CZURT: Why 1sn't that a discharge, then?

MR. BARSIL: Excuse me?

TEE TQURT WhY 1an't that & Jdlscharge, Thea?

MR. BASIL: Because it rever tcuches the bilge or
the machinery spaces of the ship, which 15 what's prohibited
urder CFR -- 3MCFRLEL. 25

THE CJURT: But 1t :5 -- that operat.on would
resuit 1n o1l being

MR. BASTL: Ho

THE CTOURT:  Just o moment

MF. BRSIL: Fardon me.

THE COURT: IE yvou fluah :t oub, if you flueh the
general service pump out, Lthat would reault in, as you
descr.be 1:, seawater that 8, 1n acme fashion, contam:mazed
with some sort of o1ly aubetance?

ME. BASTL: IFf the general gervice pump were
polluted with ci1., that would be vighb,; but The general

service pump would not be pollured wibh o3l --

DIANE M MOLAS, PPP, DE &k MA CSRa, and NI OOR
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TEE CSURT:  Tf 3o were airbacrd, 1F the magic pipe
had been airbourd; is that right?

MR. BASIL: Yas, and, under normal operating
circumstances, CLhe only thing that goes through the general
gervice pUmp 8 aeawatex.

THE COURT: 8o what the Government would have to

ahaw, wnder your thecry, 18 that there was some cily substance

che generai service pump thar was be:ng discharged.
ME. BASIL: Yes, Your Honer.
THE COURT: hAAd there wouldn't ordinarily be such?
MR. BASIL: Thar’'s corbedt

THE COURT: Ms Ricci, do you want to sespond oo
chaz?

MS. RICCI: Your Honor. It was t"he Govertment's
crderstanding, that based on his testimahy yestesday. ard T
corfess Ccur fOobes avre not a Lranafriphb, waa that he tescified
cnat -- I'm sort of cocbbling together two sets of noles, bt
that leave the pump runn:ng on with saltwater to flush out the
lire ta give the 1mpress.an of pumping.

That'as the best I can do, 13 cobble COogaChetr my
notes, bur - -

TEE COURT. Pead that again.
M3, RICCI: parhaps. T°m cokkling together nctea,

Your Honor, so perhaps Lhe tranacript --

THE COURT: RAlright. Go ahead, I just wanc to

DIANE M. MCLAS, RFR, TJE & MA C5R3, and NI CCR
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T¢ the general service pump ia rurning, it'a not
PAMp.Tg towards the so0 called maglc plpe.

It can'kc. It's just mnot

That would be The pump running in reverse.

S, Lf che pump 13 running and you leave paltwater
go0.ng 1nto it, it'e moving up ard out the averboard valve.
Tr's nac keing pushed back through the pump, and there 18 ra
tegtimony That they reversed the pump.

If they did, what would happen?

Water would 9o chrough bhis so-called magic pipe.
ard it would hit a check walve next to the donkey pipe,. and.
then, the whole aystem would ahut down, becadse Lhe water
can't move two directions once 1t gets to a certain point, or
you zould turn on the Fonkey pump and that would reclrculate
The b:lge water collecting tank,

There i8 no Teascen [a Pluan That, because the bilge
water callectinyg fark lines are always full of
ol contaminated water.

That's what's in the bilge water collectung tank,
5o what the Government 1s taiking about here juat deoegn’t
match up what's oo the ship, 1tself, arnd the test:mony that
we've had, both in the Rule 15 depoaitiorns and 1n the
Grand Jury, 18 that what happens at the end of thuse operation
1% That you leave the gensral aervi¢e pomp running to flush

put the pump and ita l.ines, net The magic pipe 1teelf.

OIANE W, WODLAS, RPR, DE & MA C3Ra, and NJ CCR
USCEC - MAD
OFFICIAL COURT REPCRTER

23
z1
F
23
24

2%

24

25

0

undersrand,

M3. RICTCL: -- the cranacr:pt 1 best.

I'm Burrcy.

I juac last my plaze.

iPause. !

ME&. RICCI: Lmave the pump running with saltwater
to give the impress.an I'm Borrcy to flueh out the line,
toc give the impresezon of pumping, but the last part doesn't
make sense, but Lthat's

THE COURT: But that‘s conslstent with the idea of
<learing The general aervice pump.

MS. RICCI: No. He said the Line, to fluah cut the
Tirte., The pump -- &MCUdE Mme - - Che crosaover plpe, bthe mag:c
pipe. 1a the l:ne.

1L cornnects tne gerneral Bpervice pump and the donkey
pump.

THE CCURT: Mo, | understand that.

MS. RTCCT: And that's the line, when he sayse to
fluah cut the line.

THE CZURT: Just a moment.

My . Rasi1l, do you want --

MR. RASII.: Ted.

7 CLhink That we& have To test -- whatever 16 an the

tranacript, we have To tesl Chat against what the phyasical

configuration of the ship 18.
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THE COURT: That'ma my recollection of how I was
rece1ving that iniformatign, T showld say here, and 1t doesn'c
maks ary sense ctherwise.

T méar, the defense thac My. Oria ia cffering
dosan't make any senge, otherwiae.

Mayba T daon't believe his defense, pub, if I credit
what he says wap yoilhy on, thig s:mulatlon, 1t doean't make
any sSense at the and of 2t tu flush owe che magiz pipe.

I Aon't read -t that way, urnless Thers 18 something
elaes you want me to cona.der, and Lf Jdaes have [o 42 with the
mechanigy of the piping.

HZ. RICCI: Could I just have one momsnt?

THE CIURT: Sure.

[Fovernment counsel and Mr. Mallett confebted.

MS. RICCT:  Huthing addigicnal, Your Honor.

THE COURT: <Qkay; 8o let me take -- we'll take a
fifreen-minute break, and I'll resolve the Guidelines' 19aues,
ard, then., 17l1 hear you on the gueat.on of what the proper
sgentence phould be, oxay?

M5. RICCTI: Thatk yol.

TEE DEFUTY CLERK: All rige.

Ih short receope wasg taken. !
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THE DEPLCTY CLERY: Kll rise.

Th:e Honcorable Court e bacx in eession.

You may be aeated.

TEE COUVRT: HWell, I thirk the most efficient way to
deal with the various Guideline challenges 1s To do 10 in The
form of directing sgme revisions to the Bresentence Report,
and, eo, T"1l go through whact I think 18 in diapute, certainly

15 related to matters Tthat I do conslder ta ke 3

porktant in
the sentencing. not merely for Guideline purposes. but more
oyoadly for Section 3353, eo leb's turn to Page 5 of the
Precentence Keport, Paragraph 13,

I'm going ta direct that Paragraph 33 be delataed.
The Jovernment 18 nol relying upon Mc Plamonte here, and, so,
I wiew 1t aB Burplusage.

I turn, then. to Faragragh 3§, which deals with the
March 1B purported discharge, arnd, bere. T Pihd that the
Gavernment has not gatiafied thac 1t's more likely than not
the casge that an actual diacharge tock place.

I w2!1 dirvect that there fe added a final sentenge
r3 Faragraph 16 reading:

Bfter extensive hearinge. The Court found it could
not credit the testimony of Meesra. Jorilla and Sanchezr and
that, acrvordingly, the Sovernment d:d not meet 1te burden of

egtabighing actual discharge on Match 13,
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was a discharge on March 16.

Mew, T tested 1t. as well. im light of the
tegrirpny of Mr. Orie. which T found to be by bizarre in ate
explanatian, 8c bizarre that 1 uvltimately Ffound thar 17's
bel:avable.

Thnia 13 gne ©f those Srcumstarnces Lhat perhaps
1llustrates the old song that even paranoid geople have things
to be afraid of.

Tt appears that M: Oria had some conzepticn that
theve were divip1one with:in the crew that may cauge him to oe
keld respunsible for certa:n kinds of activity, n fact, at
the Time Chat he acted cn 1t, March 1H, he was regpansikle far
criminal ackivity.

He had dvschazged in violat:on of the law, and, ao,
ke centzived th:s very kirzsrre, is the only thing chat haa
erduring descripbive value here, simulation of a d.scharge,
perhaps, to smoke out, 1n scme fashizn, who might be the
people thakt he akould ke properly parancid about.

He cne listening to the stoeyy, I think, toacod u
taryubal am g way of responding, buz, ultimazely, T chikk T
18, ae I trdicated, agcurate, but this had the affect of
creating at least the appeavange that theie wais a d.echarge:
hence, the dikpurte, and I resclved the dispute aga:nat the
Goverrment here, bearing The bLutden, but T've tested 1t

agairet all the var:ous perspectives Thal ane can take on
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T don'E mean to puk you in an awkward posit.ion

Will you be able ta get that done?

J. 5. PAQBATICN OFFICER SIHCLAIR: Yes, I car.

THE COURT: Okay.

Thark you.

T.et me explan a b:it.

I, franxly, tested The Jovernhnentc's evidense first,
in considering Ehe rellability ! the testimony cf Mr Jur|la
ard Mr. Sanchez, and I find it altogether wholly unreliable.
They verred ar erralis caurdes, raisiftg alternar:ve and
contradictory reporte of events, sulficiently 8o that T simply
would ncot be able to credit it

T tried to think :f Lhere were things I could
credit and ot credit im this setting, and. frankly, T wguld
have diff:cueley credicing any one pilece of evidence and being
able tc explain why, concern-na 1t.

T do bve..eve that there was an event on that
evening, and I've rested (T, as well, fror oa kipd of
civeumatantial point of view, arnd, parvicularly. the last bar
of celleguy that we had. concerring the configuration af
whether or not the configuration would lend :ceeif,
conf:guration cf the piping, would lend itself to a
nan-diacharge, ard 1 find that 1t would, and ! don't find that
the ex:sternce cf residue on the pipe thereafrer 19 mater:al,

cne way or the cther, to the guesticn gf whether ar rat theve

DIARNE M, MOLRS, FPR, DE & MA CERs, and NJ CCR
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those events in the evidence that I had before me.

T. then, rurn o Paragraph 35, 7 believe That what
I will agk the probacion to d2 14 styixe the third llhe from
the bzttom of that paragragh the words, "and March 2¢038° and
make discharge s:ngular.

Turning ka che guestiun of The disappearshce of the

log. T'1l]1 leave the heading, “Disappearance of Evidence

Scunding Lo, " kit 1 do noe faind that the Government has
5a1158%1ed me that Lhe disappearance of the actual binder :g
something that Mr. Oria himaelf did.

This 23 a close guescicn for me, Defause T do fied
that Mr. Cria was ergaged ir Ewo pavallel underrakimgs.
involying che same actas.

QOne cof them 15 th:e, sctrt of. self-created
vrndercover gperation to ident:ify and protect himeelf from
thagse whoe ke thought was threatening.

The pther was, in doing ag, to manipulate che
rvidence that would be and he krnew would be velevarnt co the
autharit.ea.

The sharp reversal of cuatomary pract:oe, with
reepect to the sounding logs,. no longer to incorporate the
infarmarion that the spuunding ioge expected ta De or were
expeciing to be 10 the sounding log completely was degigned on
one CTACK TC inBulate hom from falee reporting, from hia

pergpecrive, ar olherw.se be vulnerable to false accusations

DIANE M. MILAS, RPR. OF & WA T5Rs. and MWI CCR
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or accusaticna of any kind By the orhet members of Che crow
whi had Ecapon L3 fear. bBut, on the other track, it deprived
the Coast Guard of 1nfarmacion that they ordinarily would loock
ta, ard I find quite compelling the Paragraph Number 41, thar,
ad Che primary means of meomitoring takeovera, the sounding leg
widid have yielded cricical infarmation to cersoborate and/ar
disprove the representaticne made :n the il regcord paak,

I will strike, however, PFaragraph 42, wh:ich
ascr.bes to Mr. Oria effectively the destructicno of the lag
1T5¢lt. bervaugde T don't, as 1 sa1d, firnd that the Government
has proved chat, Dub. as% you' ]l see, T view the manipulation
of the recardation, cusgkamary recordat:an of the sounding log
infocrmation to be an appect of okatruction of justige wighin
the scope of the Guidelirnea.

I turn. then, to Page 1Z.

The first aspect 1T Paragraph 43 i1s coe thar T will
Support and nol ATeblke

The deniat was 1n one sense faise. At that time,

be had tesn 1mvolved 1n pumping averboard a kind of sludge ov
a1ly water. 17's the kind that's defined by the stature atd
regqulatiate Chemaslves,

If thia were a perjury case, [ would bBe -- ar even
a false statement case directly would :mposee a very rig:d and

demanding appraoach to this falge statement, with the

TEEOQRLT LoN That 1T might be read to talk about somathing mors
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step tg influence the way ir which they would rveport
ultlmaTely to the Cosst Guard, and, #a, T find that chat
suppcrts the guestion or the proposit.on that what was
invcolved here was cbetruction of just.ce.

Now, I turn kto Paragraph 500 i'll atrike
Paragraph 50. This *a Lhe one thart seemsa ta depend upon
aczual destrucrkian.

In any event, 1 think 1t'\s unnecessatry N this
sett:ng and does not fairly reflect what T have not tound
which .g that The Govertment has proved that he agrually
destroyed the scundirg log book 1tself. He contrived o make
1t mean.itgless, but he didn't destrooy 10, aT leadr, che
Government haan't proved that.

I turn you to Paragraph 52, and I will make some
turcher findings: Fivac, wWikh respect to the m:xth lire, I
believe, which 18 -- falks akout the abstruction guadeline and
:tg application wher we've logking at gqueaticna of acceptance
cf respansibility, like for his criminal cenduct, rather than
nim criminal conduct.

When we get to th= next ehe third line from the
top -- ftoum The hattom, of that paragraph., I'll strike the
word, “while,* arnd statrt the sgenterce: The deferndant has
ajmitoed htis anvalvement n the inetant case.

Trer, I will strike the language, the comment in

che language. There 18 nothing about thia admission whiz
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USDC - MAD
COFFICTAL CTOURT REBCRTER

15

L&

17

La

22

213

24

ri3

75

than aimple discharge cf seawarsatr that had fome Lnto contact
with ordinary material as the Fehruary "X" digcharge was ard
Ehat it would bae tair aArgument, maybe even encugh to juscify
mak treating 1L as perjuricus, that he denied a fairly serious
kKind of discharge, and that's all he defined -- all he sald he
Was not responeible for.

Nevertheleaa, t thimk 1t Fairly falls within the
szope of false statement for purposes af the Geidelines, bub.
more specifically, faor purpocses af corroboratiar of my basic
firding of crhsrrustion of justice, that this Btatement wasg
intended to leave che Coadst Guard with the view that he had
rot been 1nvolved am oany of the viglations of potential
viglations cf diecharge, which Urnited States law recogn:ies
but I will strike Pavagraph 44, which sewma to me to be more
af & pummation that I think overstates the degree of
obetructicn.

I finally zurn To the 1nformatlion regarding
Mr. Magrale and, again. recognize that Mr. Oria waa -- or find
char Mr. Crla was shgsyed in twd tracks: One track, the track
of protecting himaelf in the closed commun:ty af che wveasel
i trying to find out who the srigches were, for his ocwn
general protestion, but, at the same time, through hia :rnguiry
atid h1e payment 3t money, potentially influencing witnesaes or
Eemking to do o, Twot meraely in idle curiocsity aboor whg Lhe

people were but presumably with the view coward taking some
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case makes; and I'll insert the language: And The Court finds
that the defendant's post arcest, post instrucktive conducke of
accepting -- of acceptance of respongihility for the crime of
corviction, while disputing certain velated facks -- perhaps,
T should say vigarqusly disputing cercain relaced facts -
servea To make Lhia case extragrdinary.

The shoret cf 1t 13 I'll give hm acceptance af
responsinilicy 1n this Concext.

Aodefendant 13 ertutled 000 it seema to me. dispule
legal 1nterprecations.

He's entitled co dispute fazrual conclugions thag
bear on the guestion of asentence for which he chinks there 1a
& basia for dyspuce, and, 3f he's right, and, here., T have
found him to he vight, on two fundamental ygguea, which 38 the
March 18 purported discharge and the actual destruct_on of the
document, then, it ia my viaw that he is entitled to
acceptance of responatbility under tha Guidelinea, and T would
effact Tthat.

Now, what does that mear, .n terms cf the
arithmetic?

Well, we turn o Page 15, arnd thia relates to the
Abrogar matter: that :s, the specific offerse chavacteristics.

t've puzzled through this, as beat I can, and, as I
indicated to the parties, I don't think that Abrogar becormes

moye persuaslve by repeated greecings. which ie what I'vae

CIANE M MOLRS, ®PR, NFE & Mh CSR5, and HNJ CCR
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given .t herae.
I rerognize the awkward and guality of %he
Guidellney Thempelves 10 The I091.2, 1.1 area.

I recogrn:ze that Abrogar :n a limited way. limited

to the facts 1n That case, and LiekEmar, b the Secand C:

auik,
in a much broade: way, have effectively writtern gut of the
Suideline the specific ctfense the characterigt:ic Lhat Las [a
do with enhancgement far a discharge or discharges.

1 vely desal with Ehe one erhancement that wili be
applicakle heare, berause we'Te st:i]l deallnyg. Row, @10 @
single discharge, arnd that 18 iZi.M1b!(1):H which provides
far an enhancement 1f the offense cotherwise involved a
discharge of a pollutant., which requires a four point
increass.

My view im thar thie 18 meant to be captured by the
Suidelire, §'ve read the -- what T congsider o be strained,
decisiabs of Che Second CirouiT and the Thitd Circuit in This
area T do not find them to be pereuas.ve .

My wview im that, as I expressed 1t earlier, to talk
abeyur a reperbing offernae invelving an actual discharge and.
ther, rreating che actual diasgharge as 1f 1¢ weve not inwvclved
18 the egulvelent of the old Zen Cobhen of appreciating the
gourd of cone hand clapping.

They are imextricably intertw:rned. The discharge

18 directly involved.
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view is that the statute and the Zuidelires should be read -

3 way that effectiates thery broader purpose, unless the
ijarnguage agems 1o De polnting ir ancther divectiarn. and, 3o,
recognilzing that a recordkeeping viclacion without a
discharge -- with & discharge recessarily 1nvelves a discharge
and the digcharge 18 during the affenge, 10 Jome way, T find
it ta be relevant conduct, and, furthermore, I find it to e
immaterial Ehat this rvelevant conduct taok plage in
international waters.

So I leave unmod:fied. except in thyg way., d:mply
because the Probation JFfice has cffered 1t wiews, with
reapect Lo Abrogar, T think therve ashould be an ymsert. Che
parcies Lave tanen Che view arnd the Tourt fcund that and

this 15 simply a paraphrase, but there is an ineert at the end

the Court found, a fgur lew enhancement 15 warranted.

MR. LE¥Y: Your Honor, may 1 be heard at ane poinb
that didn*t vome up earliec?

THE COUVRT: Yes.

MR. LEVY: HNow that you have found chac Abcogar
doee not apply here, and you're going to uwae the 201.1
erhancemenc.

THE COURT. Figat

MR, LEVY. MWhich i3 appl:cation ncte four cf that
provision, and it addresses the fact that a wide range cof

conduct wili be covered by the 2J1.21bB0110, and :t aays that

ZTANE M. HOILAS, RER, DFE & MA TSR3, and KNI CCR
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Thete '8 1.0 othetr way af locking ac 1t, and, to the
deyzee Lhat an argument 18 made that thia would be repl:cat:ve
because Section Five would lead ta The same result, The
congealmert cf a aubstant:ive envitonmenta. oltfense. I retect
it

How. T do have ta canfront the extraterr-torial
dimergian tc thia, and, here ag far as I'm condezned, T'r
moh o dealing with the jurisdicticnal guestion o! whether T have
juriedicticn over the crime of convictloh. It 33 clear that T
do .

The uesT.0om 8 wherther or rat extraterriktor:al
dimensiuns 19 the relevant copduck ahawld be diaregarded, and
T think they ghauld not.

The larger purposes of MARPIL are :mterraticnal,
the exerci:se of criminal juriedi:ctional forces 1w rmatiunal,
but, thoee who signed on to the MARPCL conventione ate saeking
Lo xeep Lhe waters, whether nat:oral or interrational. free of
pallut e, and, w«hen we calibrate che relat:ve culpakility of
an oftender and try to vaptute b 1n velevant conduct, it
Eeems tc me to ke biinking reality to maxe 4 A1STIRCTLICH
betweaen whether cr not 1t was dore 1n Boston Harbor, oo om Che
way to Boston HaTheor in interratianal waters.

T'a not simply to reflect xerophobia as a
mechaniem of evaluation of czimihal clifénses, 1T 13 1o

effectuate the purposes of the aratute yteelf, and, so, my
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daperding un the hurms emission celease or diecharge the
guanticy and nature cof the sukatance or pollutant and duvraticn
cf the affense -- sarry.

THE COURT: This 18 tco iate.

If what you've g3¥lng 18 You want me to apply thia
ene, 10's net oae 1f we have Jorts of fime To think apack 1t
an - -

ME. LEVY: Well, this 13 --

THE COURT: Whakt you've saying iz, *f 1c's going to
we forward. vather 1T can be TWG.

ME. LEVY: What we're wsaying 15 1t The Court's not
going to apply Abragar snd you Plsd & fuur-level erhancerent
and you find that 2231.3 applies, that you cons:der the whole
provielon af that, and that thia 18 now -- you've made a
finding, Yocur Honor.

THE CIURT: T 14ac have Lo say that T made a
finding cons:atent with ESR, the partiesa’ agreement, after
extensive dipCUEE1DN, that was raised by my sua Eponte
expIenuIng conoern, regarding Abregar. and. Be. Ty view s

that the 1ssue 8 waiwed, but For ry porposes, althougn T
recagrnize that. vou xnow., :f ywou pwab the deck and washed aoff
an 2.ly surface, it might be a two. and, here. cthe use cf the
machirary of the veesel would just:fy a four.

In any event, 8o, an those Ewo grounda, 1 will not

mare :t, bBut, yvou know. f we hadn't engaged 1n the externa:ve

CIKNE W MOLRS, RPR, CE & MA CSRs, and WI CCR
UsDC MAET:
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4:8Cus810na thakt we had engaged 1n, maybe T would look ac i
a3 noT waived, just held as 3 hostage ta forcupne, to be
incraduced ak the cime that T7'm 10 the middle of makitg my
firdirngs and concluslocna.

I ary event, T don't Fiod that a fwo-level
enharcement. applying the application of raised for the firset
time 1n the middle of thie discuseaion, to be applicable.

I turn, then, to Paragraph E2, which 18 aczceptance
of responsikbllity, and that should be modafied Erom monus
LW from zeco EO MIOUS two.

And thar leaves, thern, the Toral Qffense Lewvel to
Lwalve, & a conssquence of which, I now urderstand the
Guideline to Le ten to sixteen manths' incarceraticn, two Lo
trree years of gupervised ralease.

We're T Zone ©, and, so, 1t's possible to have
gupatituted confirement, T guess, although prokbation, direckt
probation. 18 no langer a Guideline; s chat right?

U. 5. PROBATION OFFICER SIMCLAIR: That'a correckt.
Your Horpr, givern his circumstancesa and the fact chat he's noc
a Y. 8. citizen, he wouldn't actually Le avallable for
Halfway Houge placement.

THE COURT: I understand that, but I'm - just \Bo
the terms and conditions of the Guideline are - - or, of Zone C
are recognized.

He's tor eligiple for prebation. He would, absent

CTANE M. MOLAS, RPR, DE & MA CSRe, and HJ CCR
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dudr't undarstand that to be 1h dlapule.

M4, RICCI: Thank you, Your Honor,

THE TSURT:  Okay.

S50 are we dealing wich tne same set of rumbers
here, Thern?

MR. LEVY: Yes, Your Henes

MZ. RICCI: Y¥ed, Your Honor.

THE CGURT: 5o, M#. R1¢cl, what's the Government's
recommendatian?

HS. RICCT:  Your Honor, the Savernment's
racommendation 143 kEasded or what it believes is or should ke,
at isast, a centcal forus of the gentencing, and thar is the
general deterreant need for this Type of conduck.

The sericusness of the offense, chbvioualy, it'a,
aisa. a4 fagtor, Dput that is against the backdrop of & long
lire ot patrtern of conduct here that it's obvious Lo the
Coast Guard, hae not yet Lesn appropriately deale with.

THE COURT: Well, leb me just tell you that I°m net
gaing o deter you from wherever you want ta go, but, 5 you
don't lose me aa you 99, wherever you're going. the iggue for
me 18 th:s particular defendant 1n th:s parcicular aett:rng,
pased on bhe particulars that I'wve found here.

Ard, so. 1f a long gray line of Chief Engineers for
Conscltores has, 10 one way or the octher, mpcountersd Che

maglc pips at sgmr point during chat snd:vidual's service,

CIKHE M. MIJTAS, RAPA, GE & MA C5Rs, and WJ CCR
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other conditions, be eligible for Halfway House or some otbher
substituted form of confinement?

U. 3. PROCBATION QFFICER SIHCLAIR: That's correckt.

TEE CCURT:  Okay.

And does the fine range stay the gpame, 3,000 ta
49,9937

U. 5. PRCBATION OPFICER SINCLAIR: The fine range
is actually 3,CC0 ta 10,0cCC.

TEE CoURT. 1, ccc to 30,00C.

AlrighzT.

Based vn The findings that I made here, then, 18
there anything further that we need to say about che
Presentence Report, before I turn over to the guestian of the
partien' yesommendat:ion aed the 3553 eveluaticona?

M3. RICCI: Your Honor, I just had one guast:ion,
just for <laricy,

TEE CC2ORT:  Sure.

M5 . RICCI:  There was alsc, I believe, an
enhancement 1m the PER, relating to organizer or leader.

THE CCURT: That waen't Ln dispute.

M5, RICCI: Ckay.

THE CSURT: I haven't -- I'wve listened tao the
partica’' disputes, and, anything that's related ta the
parties' disputes, but I didn't understarnd that this - and,

anything that the Probation Office had ralsed, a8 well, buc T
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it's not particularly relevant toc the sentencirng of this
defendart, as oppcsed to Zornsultcres, sa what 1 have -3 this
part-cular gischarge and this relating circumstances af
thig partigular diascharge.

M3, RICCI: Understocd, Youwr Honer

The Soverrment's recommerndaticn e that thise
deferndant 'n cobdycD warrahta a gercence of cuatody. A
Guideline sentence, 1n thia case, the Goverrnmen:t bel.eves, 18
wibhiT the range of reasonableness, understanding that it
18 -- 1t 1# - There may be oCher readcnable sentencesd, and
the recommendatllan 13 Teh monghe.

THE COURT: GEay, ga, let's, Cher, Tesr Lhac
againet Mr. Tumakaw.

M5. RTCCT: Yes, Your Honoy.

I have spent scre time myself doing that

Mz. Tumakow, I think The CourT Khows, wag sentenced
o one wesx of custady a shovt cime ago; two weeks ago, I
believe.

THE TOURT: Raight.

HM5. RICCI: Mr. Oria‘'s in g1ven the
ClTcumyTancen rhat have peen Fleshed out here, relacing to
Mr. Dria'e conduct, he 'a relatively more culpable 1o a
variety of ways, but, awide from Che viglation or the charged
conduct as to which he has Eeen carvicied, there are these

other pieces that demunstcaTe [hat he was Laking a del:berate

CIKNE M MOLAZS, RPR, DE & MAh CSRe, ard NI CCR
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vourse of conduct that was adveras To what he knew and
understood to te the abligatians of The Coast Guard, and hta
role in the Ccast Guard - -

THE CCURT: In terms of makipg The comparison,
Mr. Tumakov was zewpobsible for rtwe discharges, right?

HMZ. RICCT: He wag.

THE COURT. Dxay.

Mr. urilia iphonecicl, 1 found. ip Tesponsible lor

8c the argument here 18 one cf obatruction of
just:ce beainyg the driver, 1in scme fashilch, ard, 1 take 17 that
there was no cbhbetruction, with reepect to Mr. Tumakow.

M5. RICCT: Mr. Tumakov was prompe in hais
acceptatce of responeinilivy.

THE TIUGRT: Te's different - scceptanse af
regponelbilicy 16 different.

M5. RICCI: Yea. Correct.

THE COURT: Was there a showing cof some sart of
cbkstructive conduct?

MS. RICCI: MNa, ¥our Foncor.

THE COURT: OCkay.

M3, RICCY: Eo the differarce here. T think there
aze three pieces, but what Yoot Aoner hag tdentified as [he
parallel undertak:rngs. 1f you will, of the two tracka, the

pecond crne, the manipulat_on of the evidence, but, there as

DIANE M MOLAS, RPR, CE & MA CSRs. and NJ CCR
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ehe Fagra af Tumakav's twa d1scharges,
There were two. They weren't egaerrtially hack o

back, but they were close 1n time, ard . . .

iGovernment cournael conferred..

M5, RIvcl: He had a -- hia was -- 1f you accepo
what we have nere, 1n fterma of the bacecup. the facts from
Mr. Jria'a dilacharye, ThHe Counler ConviCciion.

It 18 not as inaidicus of che dumping of a.cdge
itz the ocean, bukb scmethimg more algng the lines of the
evapocratar generaring b lar of frephwaters

Mr. Tumakov's diecharge was sim:iar in -- E1milavr
in natuze, 10 termes af what he reasorned the purpoee of dairng
that. He was cleaming oub the Elige weTer collecting tank,

The ornly rveascht T say Chet 1s That I thank just the
favt that there were two. versus one, 158 s:grificant in terma
of a difference, bur I doen't xpow that 1t cutweighs these
SEREE TIU)rgee . T think that Mr. Dria is relatively more
vvlpakle far the reascns that we just addreswsed.

And I Ao think, theough --

THE COURT: The orly one I understand, now, is the
ohettugTian wlb justice.

ME. PIUCL: I8 the coatructicn of juatice, bot

Chete are Lhree parts to that, 1f T understood the Court's

OTANE M. MOLAS, RFR, GE & MA CSRe, and WJ CCR
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The Crurt, T think, Jugt mentioned a few moments ajc, there 15
the approach tuw KMr  Magrale.

Mare :mportantly, there ts The maripulation af the
sound:ng lag, alps:t not reguired Yo be maintained, but
instructs his crew [hal it's ro lenger needed. and ne fully
well knew, having sighed on ta che Naubllue, he did, aim
writing, confirm that he undetsfood hig abligatiena, wich
tespesr to MARPOL ard his obligation to comply with collisicn
prevention purpoges, and, then, thairdly, that wr:cten
Btatement

THE CZURT: That's nct from Tumakcw; s 177
M5. RTCCT: Thar piece of it is not, that's
correct.

Wegll, the p.ece that's diltereat tw [The
manipulatron of the sournding log

THE C2URT: T underatand that. 1'm Just try.ng to
firnd cut what the differences are with Tunakov. We know of
Ewo .

Ore 18 the abstructian of juatice.

The crher 1 the nember cf diacharaes.

M3, RTCCT: Although JUHE GRE moment

iGovernment coursel conferred. !

M3. RTCIT: I was just Lryina Lo reizresh mysell on

OIANE M, MZLAS, RPR, GE & M2 CSRs, and ®7 DOR
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it s more Lhan 1A the one zense.

ruling, sv ot
They ore slmiiar, but in a sense Lhey are diffezent

Trere ie the manipulat:on of the firding
infgrmakicn.

There's The w3 i1Lien gtatement T¢ The Toast Juard,
whigh, T think, 1 fa:Tiy read as being guite Lhke opposite cf
what he actually d1d, and 17's a krowing atatemerc, and,
third, the approasch to Mr. Magoals tor money.

I 22 think under 31L453A, though, that the general
dererrerce 16 ar appropriate aud 1mportant coumideratian fors
The Court.

‘Eanded to the witness.:

THE CIURT.  How., That we've glowed JQowWrh what your
vigw al lhe distincl.ona are Setween the twe. 1L turns.
egpentially, on the obstructicn cof justice.

Wow, from a Guidel:ne point cf view, we'll deai
wilh 3581 .p oa mgment. put, [rom a Suideline paint of view.
the d18T1RCLIOT 18 Two ManTha, i1 Che Fabde, ik Che cange

Tt we had aciually., 1t's five morths
If the defendant wera arnd I found hirm tc be Len
te sixteen. 1f we didn't have the erhancerert to our
CLELYUCElGh, L would Le PilTeen Lo Lweoly one.

S0 che awing 15 Flve manths, The delta.

MR LEVY: Tt was the other way, Your Heonor?

No?

CIANE M. MCLAE, RPRE, COFE & MA CSRE, and NI COR
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It goes down cwa po:nts 1f you didre't have
cEEbTuck1an?

THE COURT: I'm soro

Two peinta make a difterence of f:ve monthe.

ME. LEVY: Four months, Your Honarv

If you go down two levels, ic's four monthae.

M3. RICCI: The difference there., Your Hanar, wasg
rhat, a5 we've acknowledged, the Abrogar

THE {CURT:  Juekt a minute.

T wanT Co be sure I've got the arithmetic righc
before 1 rejeckc it.

[f he did not have apstruction, which he does have,
T see, he would bes B1x tc twelve, rather than ten to aixkearn,
okay .

8o four montha.

M5. RICCI: I agre= with that.

But T Ji1d want ta rurt to the gerneral dete-rent.

THE COURT: Cxay

Zo the Guideline captures thia favr-monbh gwitg,
and we have otherwise essentially the same ackivity, maybe a
littie b1t more pronounced, with respect to Tumakcv 'n bthe
s5enee Lhat there were twg of these discharges undertaken, and
we havs Tumakow at 61X and & week, and, assuming that T 3o
take Eeriously Lhe quesat:on of unwarranted disparities, why

woulid i1t Ee anything other than reflescirg an akbatrucciorn af

CIAME M. MOLAS, RPE, DE & MA C5Rg, and NJ CCR
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THE COURT: GXay.

M3, FEiTCI: Thoae are significant AlfEwrences
fetween the tws, and that aleo explaine why we're in a
different range under the Fuideline.

The Government celieves that ten montha 14 within
The range of reasarableness, alchough 1t may rout B2 The anly
reagonable sentence, and, may T saddress the gefecal

THE COURT: Yea.

MS. RTIICT: - oderarTence plege?

We nave submitted an affidav:it from
Rear Admiral Dale Gabel, from the United States Coast Guard,
arnd T 4o thine that it 18 a fair and appropriate purpoee,
abvigusly. Por 355%3A, for The Court to corslder That

It g spparent, and che Scvernment acxnowledges
that many of Che sentences that are reflecred in the chave,
the history of saencences, sn chese typea of cases, don't
Tecessar.ly approsch that type of length af 'hcarcerared
serntence,

However, what .8 also apparesnt 18 that [here 15 &
larg line of cases, and it's just not ensugh T aanccian the
company [o 138ue A Fine, pecause, although there are little
placacds on the vessel gaying don't pallute MARPOL, things of
that mature, 17'%, apgolutely, not eroogh., and I think there
1% an GPpRpOrfuniTy here Or 1t 18 an appropriate time to send a

mesEage, particularly ta people of che stature an these
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Juatice?

MZ. RICCT- TIn Mr. Tumakov's case, there was alag
substant.al assistance.

THE COURT: You had tao file a SK Mot:en?

ME. ATCCT: He d:d.  We did, Your Homer.

Arother difference, and T krow That we'we already
discuased this, and I xnow LL's not a corslsfent pesition from
che Joverament earlier 1o time, but, without the assigrance of
the Cepartment of Justice, the SGavernment failed to :nclude
Che enhapcement that we'wve addressed. the faur-polnt
enhancement :n the Tumakov matter, whi:ch 18 why hia
Guideline Range wag zaro to 81X wmontha, wath a SKE Motion.

THE COURT: Ckay.

MS. RICCI: And --

THE COURT: 8o -- wi, without the Abregar and
without the obetructian cf justice, the defendant hete would
be inm che 3Amé Zgne, Zeroc to B1x, right?

M5  RICCT: Would be, without --

THE COURT: Then, the SK Mor:on.

M3. RICCT: Right. [ think that's correst.
THE COVRT: FRight.

M5, RIIII: But we 42 have Aprogar and, obviously,
we understand, thers 18 Some disfomfurt with that, but we do
have Abrogar. and we do bave coatruction, and we den't have

substantial ass:stance.
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vessels; such ams, this Chief Engineer.

Long and experienced himgelf, he's in charge of the
entire Enging Room orew, and yer, he understood not bo comply
with nhis -- hia orpl:gacian.

TIHE COURT: Well, lerc's ralx a bie akbcur che
ancyllary etfects of the charge, irdependence of the charge,
whirh 18 an Lssue Lhat's raiaed by the deferdant, which ia
thac his liberty, mor 1R a formal way, DUL IR & Rpractical way,
hag been veacrained for a per:od of anoul 4 yoar.

He ganees that, apart from the gpecial orders of
The Court. he's beer reguired t3 live in a commun-ty with
which he has no real ccnnection, under circumstances that are
guhgtantially different from what he would otherwise do,

Now, that's true of Jots of mariners, wha are
invaolved o these circumstances, but carn ] view the priar
serntences to be reflective of pricr sentences, which are more
modeat, of peing reflect:ve of that reality aa part af che
punishment package?

M5. RICCI: T have not persorally bean invalved in
chose cther cases, Eut @ would suggest to The Court chac :n
this case, Jusl 1R Terns -- Judt 8o The Court wnderstands all
the facts, obvigualy, Mr. Oris has been here for fourceen --
thirtean months, Butl «ith a cowple of cavesta.

Qne 13 he's dLaying at the Mariner's Houae, which

iz a retail hotel. emsentially., There sre Coast Guard

DIANE M. MOLAS, RPR, DE & MA CS8Ra, and BWJ CCR
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pergonnel that atay there.

It's not

THE COURT: They'we got effective choices L3 leave,

If they want to pay GZovernment rafle at the
Mar:rer's Housae, they can.

My. 2Zra, [ suppase, he can make sBore cho.ces about
whare he warts to harny his hat. Lut 1T'E Svhstantially
conetrained.

M3, RICCT:  Seoccnd, T just had a few thimgse 1
wapted Ta raise with The Court

Second, my udunderstancding is Mr. 2ria has continued
to ke paid cver this per-od.

I think, 1n The normal courAe. had thiya mot
happened, he would have gerved “3rlcug ConTrecta orn and off
that wvegsel.

He would have beern out at sea. 10 any event, for
sume substantisl porfilon ol Che last year, uoct ac his home 3n
Spain. He would have been serving -

THE CQURT- Wa, but he’s been tack ard forth.

He's -- T dan't krow exacbly. T can'tc recall
exactly, but the way 1n which he did over his Three morthe an,
three monthe coff, something likxe that.

MS. RICTT: T think *t was three ta four monthe cn.
T think, wap his testimony.

Typically, my understanding is the Chief Ergineer
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The who rerma:ns beh.nd?

M5. PICCT: The material witmeases.

Thete were, af ¢ue paint, fourgeesn wirresgss here,
“he mar.ners from the vessel.

Mone of them went home. They'te al. kome new. but
chey had nct gone home during the period that they were here
and waiting.

THE C2URT- Who wase - I mean, agpart frem wail,
1 mean, thete were peoplie waiting for the Rule !5 depocsit-ons
tut they all left after that, right?

M5. RICCI: They all left.

THE {ZURT: Or was there anybody elae who was
distzained?

M5, RICCI- No, what I mean by that, while Mr. Qria

wag home for Lhe Chyiarmas holiday, those witnesses were atill

here.

THE CZURT: When were they sent home?

M5. RICCT. They were gent home o peguence, a9
seea ay They Lewtofled, they woold he going howe .

Hix festified T believe, and There were

ETlery Lhal unfortunately they were here, dioTing the o

wf the gnvestigation., and aw the United Statep was akle Lo, we
undertoox every effort co identify them aa we -- if we thought
we didr't need ther further, and they went home, but

Mr. Tumakgw did net go hame

CIRNE ™. MUCLAS, EPE, CE B MA USKS, and NJ CCH
vsoc MED
OFFICTIRYL COURT REPORTFR
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Contractle ste approximately three months, I think it depends
ch the port callg, but approximately thres months on and thern
cff, arnd then on and Cher cff. ard T guess that cute both
ways.

2n the one hand, 1 1t's Tivee mentha on and three
months off, he would have spent s:x oul c©f Che lask twelve
menths, 1hoany event. cut at 3ea on a vesse.l.

And he hes penstited acrne way by being here, :f the
Government 's understanding 18 correct, by having bBeen pa:d tor

the wiher 81¥ manths, Thren typically --

TeE CUZURT: These are, not Lo get oo deeply in

world ecencmice, but these are not hie preterencesd, and he
would have liked to have been working, I gather, on the family
farm.

That :dea af going pack-and-forth ie an oppeoriunity
Ly pursue [a both ogovpaticna, arnd that has been prescribed.
He's opeemn permitted to go vislt his family un [wo OCCARIGRA.

ME. RICCT: And, to his credit, he did come Eachk

THE COURT: FRight.

M3, RICIT: But he alsc did go home, when,
chviously, othera were at:l. here.

Many of them -- the two material wi.trneeses rermairned
bah.rnd.

Mr. Tumakogv --

THE COURT: TI'm @arcy.

CIANE H. MCLAZ, RPA, CE & MA CsRe, and NJ CCR
usnc MAD
GFFICTRI COURT REPZRTER

He akly recently went home I ching he Wert home
lagt Monday or Tuesday, after serving his one week
May 1 just have cne moment?

‘Fauae

1Zovernment voungel sonferved.

MS, RICCT: T debi't hkeve an answer for The Court,
ir terms of how other Cgourts :mposing sentence have conglderved
the length =of stay. I think 1L wvaries,.

My understanding .me Lhat there are ofher Cases
where the length cof sktay,. in advance of conviction and
enTencing, would e longer, in ather cases, b9 shorter. EBut
what I do understand from the probation department g that 1n
cermd ¢f plagement, T knad My . Levy hag alsc set forth some
argurenta relating a what type of Facility ne may be eligikble

for and how that should affect The Court's decis.en, but T

whde:aTand from Che Probaticn Deparimernt Ehat, wh: we can do

our Dest Lo underatsnd where he way end up, be wili be

evalualed ay any clher sealence:] deferdan
THE COURT - Is there any guesticn he s gaoirg to oend
up in a Houge of Correcticn?
MiE. RICC1:  As cppoBed to - -
THE COURT: A3 cppoded to the Hureauw of Priscn

facility™

O1ANE M MOLAS, FEE, DE & MR CERS, and RS CCR
USDY MAT
OFFICTAL TOTURT REPORTER
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‘Wo resporge.

THEE CQURT: FEven at Leh montha?

Ms . RICCI: We don't krow the angwer to chat.

Todom'r.

THE CZURT: What do you think?

U. 5. PRCBATICGW QSFFICER SINCLAIR: Your Honor, my
undersranding a4 che marshala typically will leave defendanta
here at a House of Caorrect:an for a short per:od of sentence.

1'm nat sure what that cutoff 15 for them, but I'm
certalh that if 10'6 a shorter gentefice, that he will hot be
deaignatad

THE COURT: What about ter monthe?

0. PROBATICON CFFICER STHCIAIR: Tt typically

rakes four to six weeka for somecne ta ke designated by the
Burmau of Priecne, so they may decide that & desigraction la
appropriate Lo Btay at the Plymcuth House of Corrections.

1f ¥Your Haonor sentences him to scmething longer
trar that, they may decide it is mab worth their while ko
tranepart him; on the other hand, they may decide Chat hMe'a
Bt:11 got ancther geven or eight monthe ta go, and then it
wolld he wiotbh designating him to another facilicy.

THE COURT: Alr:ght.

M5, RICCT: The gther thing I d:d wart %o raise

TIARNE M. MGLRS, RPR, DE & MA CSR4, and NJ CCR
USDC - MAD
QFFTLITAL COURT REPCRTER

My . RICCI. I'm mot sure that The Court can

T do know that, I believe, the company's atborney
15 H1tting in the kaik o! the coavrtroom. T dan's -- T
think

THE COURT: Why :an't 1T a privake arrangement?

iz response |

THE COURT: MNaw, 10's a pEivate arrangement, 1011
agx the cumpany abouf at The cime of aentencing, but 1t's a

rivare arrangement.

M3. RICCE: It may be a private arrangement. but I
do think it would be a failr compunent of che sentence.

THE COURT: But the sentence is directed at him.

M5, RIZC1:  Mm hom.

THE COURT: Mat if thoee who might volunteer to
asalst him. and, 1n fact. T don't chink I have control aver
those who - - excepl 10 & CETTHIR way here, over those who
wualunceerad to asslst him

M5. RIiCC!: That may well b,

The Guverbment would ask that. to the extent a fine
15 1mpcsed, that 1T e in the nature of 55,000, and that it be
paid by the defmendant

THE CCURT: Okay

MS. RICCI: There may be no enforcement mechanism.

DIANE M. MOLAS, RXR, DE & MA C5Re, and NJ OCR
USDC - MAD
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with The Court, just in terme of zomfort leve. for any

102

sentence of incdrceration, that we have undertaker to reach

out to ICE and CBP, to confirm that Mr. Oria would not
up La Any immigration bklack hole, .f you will, given h

STATUS whebher he -- whartever che asencence might be.

ba hald

15

THEE CZURT:  You mean, he can deparkt on his ocwn?

MS. RICCI: T Ehitk there 13 Somé pProcedd That has

=0 be gore throvgh. such as an 1nTerview, bul we are connected

To THeae [wa agehcles, to tonfirm that he - 1f The Co
to Bentence ham to acme periad of ingargerabion, That

would oot be pame linger:mng afrer thac.

Tt were

thkere

THE CCURT: He wouldn't be detained, pend:ing

exclusion from the Un_ted States?
M5, RICCI: Raight.
T just wanted ko give The DTourk chat comfar
bEecause that is scmeth:ing chat may he on The Court's m
(Pause |

THE COURT-  What about fire?

M5, RICCI: The Government does sujgesat tha

1rd.

The Court impose a fine in the nature of 55,000, to come from

Big -- ta be made by him personal ly, a3 cpposed Tw by Che
company or the agent.

I think that it's a falr fina.

THE CLURT. How da T enforge thab aapeck af b7

(Pausm. |
DIMME M. MCLAS, RPR, CE & MA CERe, and WJ OO
A1 AT
OFFITIAL CQURT REPORTER
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THE COURT: Well, !'m not sure I have jurisdict:on
to 4o that. That'g my guestion.

Pecple pay for cther people's sentences, I puppose,
and, you Koow, gratultous interlopers come (n oard offer ta
apg1st, and I'm ol sure «hal sy auwthovicy 18 £o eay that,

and, if I weze TG uec parttlculsr agascs, «hich 18 are way Eq

4o 1f£, they can be substituted by gratuitous interval burden.

In any event, I'm not sure I can do that, because

1t sesms to me Lhol ThHag 1hvelves someching simylar to
forfeiture.

M5. RICCI: soTcy.

I don't hawve a further suggesticm

THE CGQTURT:  Alright.

Mr. Levy?

MR. LEVY: Thank you, Your Honor.

Your Homer, the fundamercal Quéestian you ne
decide herte {% under 3553, what sencence 18 mecessary,
sutficienrt, LuT ngt greater chan necessary, excuse me,
ach.eve the goals that are ser foreh sr 3553, and thak
pun.ekmert that refleccs the geriovaneas of the offens
puniahment that promotes genera)l deterrence, Jpes:fic
deterrerce, and rehabilitaticn

and I wanted to pouint out a rouple Chinags
agk The Cowrt te comsider as you're going through that

analywi1s of wnai gercence 18 sufficient but not jreate

ed o
but ia
Lo
‘e a

e,

and T

£ Lthan

DIANE M. MOLAS, RPR., DOF & Mh CSRs, and NJ CCR
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necegaary.
First of all, Your Honor. the time Mr. Jria spent
here. I just want to highlight a8 couple thinge about it. T

urnderstand The Court - -

THE COURT: Well, I do want to hear the highlights,
bEut that goes with the tercitory.

Someane puks aut to aea ia eublect to circumatances
tnat may have been, may find him in foreign porte for various
kinds of activity.

7 dont eee anythirg in the Suidelires, to put -t
i an archway, bBut I wonder about the principle, 1m a more
practical way, that says Chief Engineers from foreign
countries get a sperial diecournt on their sentence because
they happer. tc have lived and spending thei: bime here, and
Chief Engineers from the United States don't.

MR. LEVY: MWell, 1t's not in the Guidel:ines, and I
Ehink 1t'3 a fact that the Guidelines didn't cansider it.

I we were 1h Lhe 2ld World, I would asg you for
departure, o©on that bas:s, and we d.d cite Bome cases in our
Eantencing Memcrandum where Courts did taxe thig into
cansiderakion.

THE COURT: They did. Bst why srould I7

I mman, ovr why should I for the full year?

Why Bhouldn't 1 Baw this 1s being here 15 like a

gimulation of DelTg out at sea for three more occasiprna.

GIANE M. MITAS, RPR., DE & WA CSRg, and NS OCR
TGELC - HMAD
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Ch:ef Ergineer, in that cerctain Bense, acsent scmething,
partigularly aggravating im their hackground, axipping aut on
court appearances in the past or other conduct cf that nature,
wouid not ke held withoutb bail. Would ke allawed on some sorT
af gondivigng of relesse --

THE CCURT: There ware some conditions of release

that permitted him to go home her

Thare waa an axpediting of the tryal. There wag
the creacion of -- and 0's wne of Che mocst exienslyve wees ot
Rule -5 Ehat T'we ever Seen 10 S0me oXperlencs «lth Lhe

vourte, so, you know, I mean, there 15 scme compensating

balances.

T understand peaple den't like to be taken from

thelr families. That goes without saying The guest.on 1B
whether or nct you get -- because of Youtr sCarfus as a foreign
mariner, yao get eome cenefit, 1n rerrs uf rhe potencial
gertence ta te impoged.

MR . LEVY: I abeolutely think it shocld, and the
ocher piece of 1t 18 the uncetrrtalnty, Youtr Honhor.

Ye's beern living heve, away from hiw family. with
the uncertainly what'e beer Rappening.

That's been the mosc grueiilng aspect af thniy.

THE COURT: What you described 15 a variation on a
very commorn. theme of every defendant facing the tesnlutlon ol

a criminal proceeding.

DIAHE M. MOLRS, RPR, DE & MA CSka, and NI CCR
U530 - MAD
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ME. LEVY: Your Honor, there ate TwWo aspecte 1o the
argwetr ko that gquesticn.

Firet aof all, Mr. Zria d:d eign up for a life at
sea, and that inyolves, as the Court maid, three months at
home and three moathe oul 4T 8ea, A some vartatlon of that
schedule.

Thoge Three morthe at hame are huge; I mean, -f you
ran't reconnect with your family, yao can't see your children
your eleven year-wld gan, your Feventeen-year-old daughter

your w:fe, your mother ol your childee That's what -- what

do we Thyive gn oin life?

It's the nourisnment of gur family.

THE COURT: Well. bet rthat's true af any persan wha
ig indigted -- not any perscn, but moet people Who are
1ndicted far whom there i85 a subatanttal riak of flight wha
are 1nd:cced in Massachusetts arnd thewr family 18 in
Calzforrnia.

MR. LEVY: It @8, but there's a different set of
tactore at play in thuse types ot cifepses, for that persan's
cenduct that would lead a Court tc decide That thete 18 a
merioul riew of flight.

THFE COUAT: Wel:, let's assume the Ch.ef Ernjineer
macing 1% nige and precise, but the Chi:ef Engineer from
Marin County. who is stregCed 1n Che part of Bogton.

ME. LEVY: Well, 1 would submit that a

CIANE M. MCLARS, RAPR, CE & MA USRS, and NJ CCR
VsS0C - MAD
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T hean. 1T 18 cerctainly a factor that weighs with
aomeans, gensrally deesntt make any D fference in cermg of
menkencing, because :t's shared by everybaody.

MR LEVY: I agree wiTh that, Your Homor,

My point .8 that 1ncred:ible stress Chal 18 putl oy
Bomeone in that situaticn, that ie -- that goes with the
territary if you're chavged, but, :f you're separated fram
wour family, L Crying To wark Through chat 1asde, T chane g
exacarbates Chat situation, and the point of - Mr Odria hes
had o connecti:on with hie family

The Rule 15 depogitiona were not for My, Oria's
zenef.t. They were tc get the witnesses home.

THE COURT: They wetre for borch benefita, because,
or at least, [ recall callirng the partiee 10 and somewhat
gurprieing them af the aggreesive trial schedule that T had in
mind, 1n respcnee to the concerns of people who were be:ing
held i1moa Fore:gre gauntry; T mean, rhey've part of a larger
package o rake [he cage move a Jet fagber than 1t ctherwise

weufd, and put the parties ac a something of a disadvantage

r the holiday eeason. but they'ra lawyer, I should say.
MR. LE¥Y: Your Homnor, I certainly appreciate that

and appreciate the fact that The Court wag willing to

entertain thia motion o allow bim to wviait hormes.  The
othez ro cther defendante or witnesses asked for that
relaiel.

TIANE M. MOLMAS, RPR. DE & MA CS5Ra, and NJ OCR
USDT MAD
OFFICIAL COURT REFCRTER
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It's net that Mr. Qr:a wag J3iven soemetbhing special,
but ! would askx The Court to conelder how Mr. Qria ie
sltuared, coarpared to mopr typical defendants facang thia

amount of time, a fifty two yvear old man with no criminal

record.

TF he was an American citizen, he would have kbeen
out gn ganditions of releaae. He would have been able to live
his l:fe.

e has had ro Jaife for over a year, angd now he
waild have been cn oa vegeel for gome partion of that --

THE COURT: He has been paid?

MR. LEYY: He has been paid, Your Honor, and I
wrote down & comment Ma. Riccl made thar ha Bonef:red by bBeing
here . He got sDme mMoney - -

THE CCURT. Well, maykbe he gotr hia ordinary salary.

MR. LE¥Y¥: He got his ordinavy salary, but it is
Eeing heii being here.

Okay?

I can't -- part of the veason. but 16's keyond my
capabtlity, to articulate that what the decsriaration of
sfmecne wha'g feen gegparated from cheir Fam:ly, arnd frankly,
the tr.ps home. Chank you For giving them to us, it in some
respecte complicates a familiar dynamic in you have the whole
Fore:gn justice system not really undetstanditg whac's

nappen:ng when you're kEack in Spain It's besn hard encugh

GIANE M. MOLARS, RPR, DE & MA C5RA, arnd KJ COCR
USIT - MAL
SFFICIAL COURT REPCRTER

Qiv¥e, 1T thie case, that may becume trrelevant because they
may never get designated and he may be Houae of
Correcticns. bufl 1f your presence follows ita procedures,
because of his alien status, he does get a velat:vely more
restrictive period of incarcerTaAtlon Jest based on - -

TEE CUURT: That's a common proklem in eriminal
cases 1nvelwikg aliena, and, you know, it ra:ses a whole
serias ol palicy guesl:ons cthat are beyond my salary bracset,
bur two immediately come to mind. Firgr, 1f yvou Jive some
spec-al benafit: well, T whouldn'e aay eenefit, but a
diazount, then, you're imnervating the general derervent
dimeraion ca 1t, or at least you're calculatirg 1n a generat
detsrrert dimengion.

The cther is the United States -- citizens of the
Ur:ited STaTtes getb the opportunity to pay for toom and hoard
for somebody Lhat 18 kEeing asked to leave the Un:ted Scaces,
alchough here he 13 not EBeing deported. He is aimply beinyg
eacorted ocut of the United Stacea. As T underatand 1t, he can
ut1ll pragtice his craft, inzluding hig crafc in the
Urnited States.

MR. LEYY: I think that's uvp %o the Spanish
licenaing auchovitien, actually.

THE CCURT: Right.

MR, LEVY. T do think that is in Jespavrdy. as a

regukt of the convictign here, o I'm not sure cthat 1a clear.

DIANE M. MOLAS, EPR, TE & MA CSRa, and NI CCR
UsDC - MAL
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beiny bese and understanding what's happening,

Th:g, T would nab -- I dor'c Thine fan be
overatated how eerious 1T hes been, from Mr. Oria‘'s
peropective, to be here and the pain that it hae caused hum,
and it bas been fourteen monthas now.

There are twa other guick pointe 1 want to make,
which ia this effect of impr:sorment and his status ae a
alien.

Laat week, I was 'n Judge Zobel's courbroom. T gaw
a sentencing that Ma. Riect*s supervisor, Paol Levernson, did
and he asked The Court to give a below Guideline pentence ro a
foreign nat:onal, in part, because that individual would not
bms mligible for Halfway House or a menimum pecuribty facilicy.

This either 3 ar 1t 1an'kt, and the fact 13 we
gubmitted the infocrmation to the Bureau aof Prisoms.

If you are a fareign nacional, you get a hlgher
atatus.

Tou -- the iowesk Facil:ty wou're eligible for is

Tou're treateg diffevently than a
grmiiazly-m1Tusted AmeriZan ciLlzen.

Judge Gertrner 1n the Hakiuvs i(phonetic: case, which
we submitted to The Court, did take that 1nto conaideracion in
Baying the lower sentence.

I think The Zourt, depending an what sentence you

DIANE M. MOLAS, RER, DE & WA CSR4, and NJ CCR
USKC - MAD
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Your Homar, T think sc'a a faccar, atanding alocne.
T think it'as another factor I'd ask The CTourt to consider in
che mix of crafting a correct sentence under 3551A.

I, atso, wapted to b1t for a moment the nature and
ciTeumgtances af che ciferse, and that's obvicusly a very
important factor 1n the pentenging atacutes.

We spent a iat of TLime Che lagt couple of days, and
we t-uly do appreciate the time The Zourt gave all chia, an
March thag thete waa a dischavrge irn Pebruarcy, and if you read

The ded -- the

ded joint statement of facts, there are
seveéral chings we agree on.

Thie discharge invoelved freshwater, a huge amount
of frashwater. about ensugh ta 1311 an above-ground awimming
paal, from & freghwacer tanx, dropped :nto the kilge spaces,
and pumped out overboard.

The GovernmenT pul 'h there that they have no
infaormation about the level of pollution chat's nvelved in
that. Th:s was freshwater being pumped aug.

There are witnessea, despife 1T bDelng repeatedly
guestioned of Lhila and challenged on this, when they
teat:fied, said it waw freshwster besng discharged.

Those bilge and bilge vpaces are cleaned on a
reqular basia.

We submitted the cleaning achedule oo The Courg.

byt they've been cleared recencly, so the wat#r 18 belng

DIANE M MOLAS, RPR, DE & MA CSRe, and HJ CCR
JS0C - MAD
QFFICIAL COURT RREPIRTER
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dropped in and dropped out right away.

That"s the diecharge at issue, and that,

Your Honor, I think, needs to be corpared with socme cf these
othar cases we've highlighted for you 1in our

Sentancing Memorandum, where repeated discharges of sludge of
cily water have vegulted in sentences of praokatyomn.

I want to fovus ch Mr. Tumakow For a moment,
because there are some distinctions betweern Mr Tumakowv and
Mr. dria.

Mr. Tumakay had tuo discharges.

Arccording to the Government's i1nfcrmation, there
wore chemicale that were used ta clean the bBilge water
cellecting tank that were difcharged im the coearn, a3 oppoged
T Treshwater toom Che bilges, and the Government was ol Lhe
poeiticn he was involved with twelve charges. That was a
posi1cion an front of Judge S5arié T sentenclhng

THE COURT: But she found two.

Lhe makes a judgmernt that he's entitcled to a weak.

It's the ultimate judgment that I'm dealiny w-th

here, recogrnizing the differences and distinctions and the.r

grmilarities. kut 7'm interesced in the bottom lire, which ia:
Yeah, T accused him of rwelve, chere were Two Chal were found,
a8 I understand it, and he's set to get a SKI Motion.

HMR. LEVY: Those are the differences, Your Honor.

THE COURT let me aew: What i3 the Jovernment-g

DIAHE M. MOLAZ, KPR, DE & MA LSR5, and NJ CCR
UEDC - MR
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received a period of incarceracion.

THE COYRT: Just Ba we've playing with the same
dagabase, looking at Lhe Sowverrmment's chart,

ME. LEVY. Yes.

THE COUPRT: I QuesSa two THinGE Cohe gul T ne. ohe

That chere % been wholegale Jdisregard, call .t deviance
departure, whatever, from the Suidelinea here.

Kumber &, the i1dea. Lo the degree That you can Taik
meye apecifically ebout general deterrence, which 18 Rot a
perfect market of intarmat:icn for those who might otherwise
voneider crume, 18 that the crimes cocntinue.

How, 11's mot a crame wave, I guessa, on the high
Beag, but there 18 a parcticular walus Lo Bayihny Lo
Chief Frgineers the ratchet ie starting to increase.

Now, the Guideline here, I don't know where they
9yt Che Ju.delirne, or whether rthe Guideline had anything tc deo
Witk marihers, as oppoBeed to other kinde of diacharges of
other kinda of pollutants.

Crdinarily, the Guidelires atve supposed to reflect
practical exper.ence that simply haa Eesn SryaTallized within
a particular range.

That doest't appear Ta be “he case here.

The Suideline .5 different from what the experience
has been, but I gueas T'm vuncerned about the 1dea that there

mighs not be or ahowluh't pe an inveived understanding of what

DTANE M. MOLAS, RPE, CE & MA CERR, ard W] COCR
USDI - MAD
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recermendation?

MS., RICCI: I'm just trying to rememker.

Flve me ang seccud .

iGuvernment counael conferred.

M3. RITCI: T thimk 1% was four weews.

THE COURT: Four weeks.

ME. RICCI: I thimk 1T was four weegs.  Four ar

THE CSURT: In Chat ranuge

M5. RICCT: Four weexs or five weekxs.

MR  LEVY: @But that leads to a puint that T Just
thonk 16 absclutely crit:cal, and che jud3e is thinking abour
this, which is the 315531al(6:, the need Tu avold unwarranted
disparities, sertenc:ng diesparagemernt in defendarcs with
a:milar regorda, and we've submitted a lengthy sectian 1n
cther Sentencing Memcrandum that addresses thie pount,
¥our Horez.

The only case Chat 1nvolved che period of
incarceraticn for an ARPFS vialation, since January =f 2027, e
the Tumakcv casa.

I think the Government agreed that that wae the

OnlYy CceSe whers pumechne convicted of this 190F wviolatian

CDTANE M. MILARS, RPR, DF & MA CSRa, and KJ QCR
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The gercencesd shauld De far this kind 21 uffenne

the

If people, you know, are detalned
Un:ted Srates, thew've been sent home an probation, them,
mayhbs 10 15 juBl a cocst ol doing buBiness, unp.easant cost for
some people. but a8 cocet of doing businees with the.r
emplovers, a kind af form af cave and maintenanze for asamen.

MR BASIL: Your Honce, :t haen't bEeen a cost ot
do:ng business for Mr. Zria, but [ think we rneed to step kFack
and comg:der: Do we kncw Chat Thege afferasz are cortiruirg
10 @ Qreater number. ot nob?

We have absclute numbera here. MWe have no relative
oumbera, 1n terns af the amaunt of vessels that aze traveling
Eack and forth that are coming toc U. 5. ports, now thia
comparesd 2t doean't compare.

THE COURT: So there 18 nok a lot of :nformation.
Yuu oo the best you can, and, eo, the best I can :18. that over
4 period of Lime, there have beern a number of thesa
wiolaticne, that have wary:ng degrees of gentences 1mpoded.

If I rake the leve] twelves, takimg the Fovernment
chart. [ find eight montha, f:ve montha, probation For ocre
thirty dayas far angther.

Ore tunth, three months, time served

51% munihe

MR. LEVY: Your Hunoer. T beliecve there are a few

Fore prubatiace wn Lhe fircst page.

CIAKE M. MILAE, RPR. TE L MA TSR3, and WJ CCR
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THE TOURT: They're probations. but are they
Gurdel:irea twelve?

MR. LEVY. Yeah, look at, 1f you would, the
Ciscracht of Maryland.

THE COURT: Okay.

BPIM?

Yea, 1 gee thase two.

MR. LEVY: There's fwo.

There's a thirteen

THE COURT: Okay.

S0 there'\s a range here.

MR. LEVY: 1 looked at this chart, and, if you look
sl1nce January of 007, 1n the post-Booker fanfan world, there
have fteen pighteen cases that will resolve the plea, withoot
an ckatruction conviction, and every one of those rases, the
sentence was pProbatlon, except for Hr, Tumakov.

THE COURT: [t me see Chig,

You said sinte what date?

HMR. BASIL: 2007 forward.

THE COURT: Well, what dace 1n 20077

MR . LEWVY: I guesa I'd start with January 2&. 2907,

THE COURT: Okay.

5o yolhyg o the people wha are twelve ar above, but
let's juBst use twalwve.

We'we got five ones, where you're dealing with the

DIANE M MOLAS, RFR, IR & MA CS5R3, ani NJ CCR
UsSCC - MAD
QOPPICIAL COURT REPCRTER

Criminal Hiastory Tategory cone.

MRE. LEVY: You don't know that from the chazt.

THE COUAT: Hut, in any event, that's what the
uidelines were puppused To da.

They were supposed to alasa recognize and calibrate
the relative culpabilicy, and, sa, 12 18 orne way of locking ak

IL'a unaven. I recognize that, but it includses
gome people who spent some real cime.

ME  LEVYT: Tt doess, and the facrs of these cases
are hard to puli on the Tnferrer, Eut T think you need to not
ju8c lookx at the charge and the Sffenpe Tevel, but what do
they da, wnat do we nave here.

We have what you've found, Yoor Honor. T'm nok
ao1ng Lo cep#al 17,

Look at sohe of chese obher caaes.

The Iomes |phoretic) cage, the engirneers in that
case pumped p $EE tons of oily waste, and they were sentepnced
1n Cctocher of 2007, tow probacicn.

In Flurida, the fase waa decided in 20C%,

Bagatano iphonet:zi, [ believe 18 the Jefendant .

He was -- Ehe evidence was there was an wll sheen
in the Qulf of Mexico and he recelved probaCLanR.

THE COURT: It's an ei1ght and Ten.

I don't Khow how much wWwe're talking about, in Certs

CIANE M. MOLAS, RPR, TE & MA T5Ra, and HO CCR
USDCT - MADR
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]
Bh:p marangement - just a moment.
(Pavee .l
THE COURT: That's an okstructian wviolatiam.

Theze Are Two thal are Twelve, Lwo twelves that are
e1ght montha and five montha.

M2. LEVY: Your Honor, thase are obstructicn
sonvickiang.

THE COURT: Right, with the Gui:deline and adjusted
offense Level of twelve, and Lhere's obarzuction 1n this case,
tPauae.

THE COURT: Ard, 8o, the pext one I 3o up to 15 the
Digtrict of Maryland that you directed me to. That's 5500 and
two yeare' unauperviged releage, and ancther one in the
diptrict of -- I gueee in the Dietrict of Maryland, just
tryirng to be sure, a Conspiracy, 1,000 more Conepiracy, false
Atarement, 18 A& bwelve, and Chat's Cwo years.

MR. LEVY: Your Honor, I would reapectfuliy aak
The Court to draw a distinction between the obstructian Eound
here urder the Sentencing Suidelines and proving obetructicn,
sharging aomecne with gbetruct:on, which the Sovernmant chooe
tat to do, 1n this case, and proving that beyond a reaszonacls
doubt .

THE COURT: To the degree we uge a touchstane, 1b'a
che Suidelines, ard ghe Fuidelimes are rurn by the foral

aiternse level, ard I'm assuming CLhat all chese people are

CIANE ™. MOLAS, RER, DE & MA CSRe, and WHJ CCR
USOL - MAD
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of pumping and relacive responeibility.

You're vweing that as a baseline.

Tt'a lower, and, 1f 1t were only the amount that
wou were talking about, I Buspect my Eentence would be fairly
severe Nere

MR, LEVY: The Guidelines -- T tThink pargly, how e
ended up with the Suidel:nes, is the position the Department
of Justice ook 1o thie caee.

Nuw, you made your own independent findinga, but
none &f rChase sentengesg since 2007 haa the
Department alf Just:¢s been aar:ng far this enhapcement under
20l 3, B2 that's unwarratied digparicy.

THE COURT: But when does enhancemeff RBleol gn?

How long does the Government have to cake the
posibion, wait to take the position?

I mean, what you have 15 a Court saying this
anharcement, which muat have beern asked for, at least
conaidered, i1an't applicakble here, and in daihg That in 2006,
I think.

ME. LEWY: 200E, yes.

THE TOURT: When the case zame dawn, 50 1t must
have Eeen refore that.

Yay know, at some point, the davelioping the
understanding af what the Guideline :s - - 18 beacomes f.xed,

bBut :t'e not fixed yat

TTANE M. MCZLAS, RPR, DE & MA CSRs, and WJ CCR
uscc MAD
OFFICTAL COURT REPCRTER
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I'va made a determinaticrn, and, the parlies, T'Mm
rot going to Bpend too muach tire, arnd I dor't mean to overdo

it. The parties negotiated thie go1ng

kRppatently, the Goaversmert did:n b know abour ic. T
don't krnow whethe: you knew about b,

That :s Abroga:, bul. 1N any evenr. everybady was
happy engugh ko let a four-paint enbancement go forward, but
I'm ot going to draw scme conclusion about they didn't chocse
iL 1m one case and they did 1t 1n another when weswe gul an
mvolving adminiatrative understanding by Lhe Jovernment aboub
what They want, whar legal poa:blon they want Eo take.

MR, LEVY: I'm rot going to make much headway here,
but it 15 two years, for a period cf twd years after Abrogar
chat thac's the position rhey were taking.

And that draves the number that you'rte locsing af
and comparing this case with the Guidelines number.

The dovernmernt':s rnot seekaingy in thoee cases, the
Abtogar, and they repTesented ug in the plea regatiatiorna.

Thie was cffice policy.

This was ECS peolicy. and Tumakcy was an aberraticno
where they made a miatake. That's not the case, when you lock
aT all Thege.

THE COURT: Alright.

it would be unfair For me to say that you accepred

TTAHRE M. MOLAS, RPR. DR 4 MA CSRw. and NJ JCR
USCCT - MAD
QFFICTAT. COURT REPORTER

p=51

wag identified by the Zcvernment aa another affense thac they
were 1nternding To pursue, we ercered rhe plea negortatiatg.
Mr. Svia accepted hls respohsipillty for that discharge and
wanterd to move thie cagpe forward and end this noghtmare Eor
kim, bur he didn't want to admit to March 1¥, and The Court
gave him a day in court here, couple daye in court heve, teo
have That sounded out, because he believed that in hie hea-t.
MHepw, a4t the end of the process, what the

Quwernment 's proven is thie cne freshwatsr discharge, and
what's Deer admiboed To Le just one treshwater discharge, and,
when you compare that conduct, the nature and girgumsrance of
Ehe vffenss, 1n light of the cther Ch.ef Engineers wha have
come before and in light of the sentencen Thal have been
ymposed far more gerioua fopdust, the sentence ot probaticn

te cf fourteen months after Mr. Uria waa first detained

Boston 13 the vright and apRropriate Sencerce.

T wguld asx The Crourt to 1npose that, to 1rpcsae a
modest Eine oo My, Ovia, and ro et binogo haore and start hie
Pite wver agsio oand end this rwightmare

THFE COURT: Rlroaghr .

Mr. O

I'll hmar frorm you, 1f there 15 scrmething
FRat you J1ke To say

THE SPANISH INTERERETER: Yea, T have a tew words
T'd lixe ta say,

THE COURT:  hlright.

DIAHE M. MCLAS. RFR, DE & MA CLKs, and KJ (CR
UsoD - MAD
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1 haven 't said I wgn't rely wn :r, buc T don't draw

VErament

any parcicular conclusian about, you snow. the 3

gettirg around sooner cor later tigurinyg wut what Suidel:ires

m:ghkt be applicable.

MR LEVY: ['m be:ng up here, Your Heono:r. bevouze 1
think 1t'6 arother £actor T thine the Court ehould e
cokRpldering crder 1353R6 which 18 the urwarranted dispar:iies

Therw are Lwo fypes of unwarranted digparicies in
chis aituation.

Ore 18 how were the Guidelines apply to Mr., Cria.
ard two :8 that I'd ask The Court to sirive to evold 18 what'ae
going tc happen in these caase.

9b 1hip charge of canviction, thia count of
convickbion, what types cof sentences the defendanc will Ee
receiving, a very law probatian, for the moet part, and ther
yeu ook at the offenge of convict:con here, which ie the
freshwater discharge Thal wenl oul.

That'e the cnly e1tuaticon, the only uslbense thab's
been proven here, snd T Thirk that a sentense of Incarceratian
under these cirvumstance. Your Hunar, o Light of This [rack
record, :no light of what the Zovermment' s actually able Eo
prove here, a gentence of rncarceration a8 complerely urfair,
ard eapecially on light of The time Mr. Oria spent here.

He, from the beginn:ng, dieputed March id and would

ror adml1T Lo March (B, ard. ag 9¢ar as kig fedeval diacharge

STANE ™. MZILAS, RPR, TF & WA TER2, and NS CCUR
usoT - HMAD
COFFTCTAL CQ2URT HEFORTER

THE SFRNTIEH THTERFRETER: I'm acrry for what 1'wve

dune . 1l mever commil the sdme sareor aga.n ip Lhe luTure

I have puffered greatly and please have mercy cn

THE COURT: Alyighe.

Thank you,

THE sPANTSEH INTRREKRETER: Thank you, Your Henor.

THE COURT: MWell, there 18 no guestion of what T1°'11
call incommensurables 1n The case are substantral ard at
variance and impoEing them 8 aomethirg of a challenge, Eut,
ir doing 3o, let me go through the basic mleamernts of 3551

FireT, the questiocn af the sericusness of che
affense. 1 order to prorcte respect for the law.

Tc scrmae degree, they're reflected n the
Gueidelinen. and one vould say, reflexively, whether the
Suidel:nes have yielded a particular sentence that reflects
the ger:oustess of the offerae.

The problem that's presented heye 15 the cne that
we've Deel d1aCugaing, whicl s Thart The Sutdeline
applicat.ons 1n other casea, ta the degree that we have
information abgur cher. have bLesn uneveo. and Che Guldeline
1teelf asgems to Rave keen avto generated, e oppodsed 1o Che
way :n whirh the Guidelines are supposed to be gernerated,
which is5 the cverall practi:ce ot judgea in gimilar cases

Neverthelesa., bt :f the caae that d13chatqe, rhe

TIANE M MOLAS. RFR, DE & WA C3RE, and HI CCR
USDT - MARD
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provess of dipgharge, 18 a matter of great concern, not merely
Lo the United Sraces Byt Tc other countriea that's embodied in
Cheae 1mporTant cotiventions and treaties, and, when one acta
ln derogation of that, one acta in a fashion that promates
draregpect for The law And violaTtes aome important
conalderationa, 8o T will view 1t a3 & serious offenoe,

E¥GU LI iT Che aeripe that largs numbers of people

who are involved Ln it are mot American citizena and, Bo. they

presenc certaln chailemyes, but nevertheless a serzous offenae
that hae ajgitated the 1nterrational communmicy and led co
1tncrveasing degreesa of reatrvicciong.

T. then, futr %o the guestion of general
deterrence, and, here=, as I"ve observed, there 183 no perfect
marvet of 1nformation regard.ng these things, although tchere
is, [ suppose. acme 3ea lore rhab geta around about what
happens ta vou 1f yYou wanhi (o commiT a violaticn. and it's at
thie polint that I consider the princ:ple of parsimeony, which
18 at the cove of Section 35531, the 1mpogigion of & gencence
that :3 sufficient but ma greakter than necessary To Berve The
purposes .

S50 what's necessary to serve the porpocee of general
deter-ence here?

Well, T'm mat a n1g fan of the send the mesgage
locutien, but 17 {8 impargankt that marinere become aware Chart

departures from the.r obligations, in respect to diacharge and

DIRNE M. MOLARS, RPR, CE & MA TESRa, and WJ CCR
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bhim t3 engage 1n this wviolation, Eut w.ll he engage in this
wiclaticn or any viclation again?

T congsilder sc highly wnlikely, whetner he goes to
jatl, &r rac.

Ho what gacld crudely Be called The warehouse

fungrien 18 apmetimes falled apecific detevvence 18 not served

by a period of incarceration.

I turn to penological benefitb.

Well, there 16 ba peholeogical bepeflT here .

We've talked abcut the limitations that the Bureau
¥ Prigons purts on peaple 1m Mr. Ovia's cirvcumstance. Thias
lan’c an opportun:ty for him o learn how to become a harker
or get the $30 hour repidential drug treatment program, $o
that's mat a factor, mither

I do, however, focus on this guestion of
unwarrarnted departure, how acheva dealt with thig k:nd of case
tn the past.

Cf couree. wiolaticno cf nationwide aentehcing. The
forus has to be nmationwide, but, lake politice ard virtually
everyching elee, 1t has a local d:xmension.

The lgral dimenmiuven L& Che sentence 1mposed on
Mr. Tumakcw.

one of the things that ia clear 18 judges have naoc
been #lioyether conatstent in the several cases that have becn

pressnted

TIANE M. MOLAR, RPR, DE & MA C5Ra, and HI CCR
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the recerdation of discharge cam carry a significant gemtence.

Here, belatedly, the Cefenpe focueed on one of the
application notes, which I have cona:dered ir conmectian with
the Suidelines already, having to do with the relacive lack of
serious pellubion af the event Chat Mr, Cria =ngaged himaelf
in. and I do recognize that there's a very braad range of ways
in which gne can cechmically or dramatically violate the law
here, and 1T hag £a be reflected, I think, xn general
deterrence. that you have Lo sguare yaur corners when you're
discharging fluida that may conktain what's stakucarily
1dentified as pollutanta, Ao, turoing Eack [9 Che guestion of
Jereral detervence direagtly, 17 argues for some period of tirme
1r prison.

How much is the more fundamentai guestion.

The guestiocn of specifig deterrence, 1t seems to
me. 1a always crhallenging. T'we thought about this a great
deal, with respect to Mr. Oria and the way that he's responded
to the various dimensicne of rthia.

I thznk it'as Fa:r Ea aay that Mr. Oria Ls a proud

He s hot somecne who will:ngly engagesa n
viglations of the law lightly.

That there are circumatances and more
circumstances, 1T connection with thia veasel, and the fustom

and practice of his employers chat made 17 less reatcained for

CIAKE M, MOLAS, RPR, DE & MA CSRa, and WJI CCR
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Some hawve 1ovoived six point ingreagea tharg T
assume have to do with the macure of the evercs As repulted om
progatign.

Judge Saris 1mposss & senlence sh Mr, Tumakovw's
cage gf A week 0 opriimco -- Qrt, in the Hpuae af Correctaion, T
asgume, and, focuaing cn diapavrity Turng mé back again o
whether there s any warrant for it.

COne warrant for 1t ia that we go back to the
principle of parsimoony.

What do we need to maxe b glear £a even diligent,
proud, and, 1 ehink. rTesponsible pecple like Mr. Dria need to
know abgut what the congegquences ave. What's the going rate?

Well, I think che golng rake may have to Qo Gp =@
make a point, bur how much does 1L ga Jp?

A that deperds on what's warranced 1p Lhe
individual case.

what I found here 183 a ratker low-lewvel wviolation
of the diacharge ot a low-level discharge, resulting in a
recardreeping vielatsan and a respanae that, for purpases of
the Guidelinea, 1f nor foar purposes af prasecution, I view ag
chkatructive.

Having bath Che sffect and che 1ntent Eo make the
recongtruction of evidence more difficult; in part, because
Ms. Oriza, I think, believed that they were settirg him up, and

ke didrn't want to provide cccasions for thoae who were setbing

CIANE M. MOLAZS. FER, LE & MA CSRa. and HJ CCR
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him up to create recorda, but I wiew this cace a5 properly
crharged as a recordkeeping viclation, and recordceeping
vialatiuns pre tmportanc, and :t 18 the chligaticn of 2 Eenicr
pfficer on a vessel to maintain those vesgels accuvately, and
tut de gomething that the rvecords will reflect -s & widlatign
af the law, 8o I've gilven thig a great deal of thought., My
view 18 that I will impoke a sentence of one month
incarceration.

T will smpose a firne of 53,000,

T will 1mpase & peryod of pupervised release of two
yeara.

Because of the peculiar circumstances thal we find
ourselves 1n: that 1s, that all other things Teirg equal,

Mr. Uria would not lixe to be here. ae oppoged £0 oouh The high
dgan, byt he may come here, I'm not @oing to elaborate beyond
the standard conditicns arnd the mandatory epecial cond:itionz

af propetion, pur T owill adenti1fy that the Jefendant may not

commit anather federal, state, or logal crime, and shall not

1llegally proagedr a contraolled subakance.

I'm waiving the testing regqulrements. They seer
inappropriate here, but he must provide for the collectivo of
a DNA sample .

T! be ia ordered exsluded or 19 excluded from the
tnyged States, he must comply with the directives of the

Secretary of the Deparcment of Homeland Security or the

DTANE M. MOLA®, RPFF, DE & MA C5Rs, and NJ CCR
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Finding che proper place to put this aentense
regquired, 1 think, real tact tinding on the parc of The Tovreg
here, and it's why I devoted the tame to 1t that I did. ta
try, as best I can, to calibrate where 1t 15 that I Think

Mr. Cria's

minal culpability atarnds and what the proper

sentense should he for
I stand by ny esarlier abserval.ioms, That Mr. Oria
15 a proud perscon whc has much teo be proud of, who Tried. an
best he cowld, co engage 1n his profeasicn im a proper way.
There are hydraolic presscres at wark for peaple 1n
Mr. ©ria's c.rcumstances, which conduce ftcward Tturalng Lhe
cornets 1n some lashion, and he was wubject [ That, arcd.
hav:irg engaged 1n the ¥:nd of conduct that he has, a period of
1NERrCceTatlnn, but a modest cne, agems me ko he appropriate,

1n accordance with the sentence 7've [MpoE

¥You ehculd understand, Mr. Orla, you have a right
T oappeal. 1 You wanl 04 conaider whebher ar a0l Lo BXErClse

That .

MR, LEVY: Your Henmor, I jusl want Lo ask a

gueBet 19n avout the pentence to make sure ] understand 1t I'm
agpuming from your commernts that once that month -8 over he's
freg o live the councry toc geif-depore?

He's had Lwa YRATA® SURETVIIOYY --

THE COQURT: T can'c. T'm onob, becauge T can'rt,

CIRNE M. MULAS, KPR, DE & MA CHRs. and %J CCR
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Secretary ol State. regarding the entrance intc the
vniked States.

My agaumption, Dut 1t's Agt material fer porposes
of doing anything other than considering the varigus
alterractives that may face Mr. Opa, 18 Ehat he will be able
to continue to practice k18 prcfession as a mariner that, cof
Ccour¥e, 15 Wp t@ the Spanish authoraties and :b'E up, Lo some
degree, to American authoriCies wha may effect hie ability to
call out of port or be excluded im Bame teash.iwr from a port ain
the Unlt#d Brates, ouk, Eo the degree he is in the
Urited States, he .8 obligated o arform the procacicn off-ce
of the district in which he f:ndes himself, s8¢ that chey're
awarae that he's in the United Srates and subiece to the
standard and mandatory cond.tions ot superviaed release.

T will gawyw that, m all cf this, Lhat I'wve
gongidered the questian cf the defendant's alien statup, the
itaterrvpiion of kg 1ife. Trat is d:fferent, I think, both :n
degree arnd xind from cther pereons who are facing these kinds
ot oftenses. but, s3 locug as the law af nations pe-mite the
enforcement of marional law, 10 the context of intérnaticnal
azbi1vity, thie 18 part of the world becoring flat, that
someone liwke Mr. Cria wiil, while having different challenges
because cf hie family and his lite, will, nevercheless., oe
pibject Lo [he Criminal process n more or iess the same way

2y others.

TTANE M. MCLAE, RPR, 2E & Mh CsRe, and HJ CCR
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tell ICE what to do.

I'm not telling the Gepartment of Homeland Security
what to da.

1 have a reprvesentatian from the Government that
thle wiil be &8 peamless .n departure 3a one can imag.ne under
these Circumstances.

ME. LEVY: I've already had those conversaliony
T'f dure they will be ccoperative.

Tre notion cf calling the prabation officer when he
comea 1T the Un.ted States, 15 that :f he's cn a vessel

THE COURT: Wherever ne ernkersa the United States.

1t may be that, when he's on a vessel, they won't
treat him ag beingy in the United States. I den'c KRow hou
Homeland Security handles those wirnds of thingse.

This much T Engw., 1f ne 18 perm:tted to ke in the
United Statew by Homeland Security. T guess, 13 who wasld be
dosng ar, and T don't know what they do 1n oany detail with

foreign mariners, then, he's aubject to supervieed release

duTing that two rear perind. and. o, for example, 1t he goew
il and buys @ weapon, Re's violared federal law. Number T,
becauee he's a felon. and, Humper 2, because he's viulaied [he

terms and cornditicns of supervieed releape, and, ronseguently.
he'e 3zing to be subject to the potential for a revacaticn
proceeding pefare me.

MA. LFVY: T am not at all gquikbling with the term.

DIRNE M. MILAS, RPR, DE & MR CERa, and NJ CCR
Usoe - MaD
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T'm just think.ng through. having locxed at an o1l
recerd Sook 1n Pensaccla to Miami, would The Court cons:der
kaving ham call the Cisatrict of Masaachusetta, one numper Lo
rall each t.me he comes to the United Stacss as opposed as
trying to find

THE COURT: What do yoo do, My. Sinclaire

U. 5. PROBATICH OFPICER SIMCLAIR: Yea, Yocur Monor
that's fine with ug.

We just wark ko make Bure Wwe Xnow he's heve.

THE COURT: I'll direct him to call the
Probat.on Office in the Diatrict of Maasachusetts to report
that he"sa present in the United Statea.

T. 5. PROBATION TFFICER STHCLAIR: Ard our offige,
our supervislon office, may advise that he, ar that point,
that he contact Tthe other obfice 8o we can do it, as long as
sumesody roatlfies ug.

MR. LEYY: Thank you.

“me other poirnt @I just want to put on the recovd.

Your Homor, would The Sourt congider a
recocmmendat:on he serves that cne mongh in a Halfway House in
custody of the Bureau of Priscns, 1n lieu cof goirng ko
che Elymouth House of Correct:i:ons, where he's going tao ke
mixed 10 with rhat gerneral populatson?

THE COURT: 7T dop't thirk I can do if, Number 1,

ard, Mumber 2, I don't think that's what I want.

OIRHE M. MOLAS, RFR. 2E & MA CSRa, and XJ CCR
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THE COURT: I have Lo epay that, in the recent paast
T1've beern disappo:nted in the way in which the
tnited Stactes Attorney's CEfice has ronducted 1ts presa
relat:ons, but mere digappointment doesn't give me a writ to
dr pomething abour Y€, ubless Lhere's aome provislon that
you'd Like to point me to, and T dan't think any ane of the
FRule HY alternat.ves is applloakie here, a0 T°m nac aure what
T ean =22,

Ma. Ricci, do you have a view about that?

Zeems to me it would be improper for the
United 5S5tates Atrarney's CFPige Lo repeat that there waa more
than a single vioclatiohn, and leave 1T at thac?

M5, RYC£I: 1 don't -- I would undertake to be
a77urate, 1n terms of whatever release .s made, and T do not
expect 1'1]l be preparing iC. I will ror include anybhirmg
about the March 12 diachargs.

MA. LEVY: Your Honor, may T have one horeé mament,
please?

TEE COURT: Sure.

IMr. Levy conferred with the defendant . !

MR, LE¥Y; Your Hongpr, thank you on that issue.

! Quess the lag: yuestiar la aelf.-report for

My, Oria and ask The Court tu be allowed to gelf-repart in one

DIANE M. MOLAS, RPR, DF & WA CSRa, and NJ CCR
USCC - MAD
QFFICIAL COURT REPCRTER
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the Biymasth Ho

i3ov

U, 2.

Yooy Honar,

MS .

MR .

134

xe it that Mr. Tumakowv served nhis Lime 1n

use vl Jarrectione.

eromenc counael conferred.)

PROBATION SFFICER SIHCLARIR: That's correct,

RICCI: I beliaeve it's

LEYY: And the laat comment, Your Haonov,

there's something I want to put on the recovd, which 14

gomething thak!

T h

& VETY IMPOrtant To my cliedt.

29 To do with pukblis statements about this

cage, and 7 Krow 1t'a not The Court's purview, but I feasl

obligated to ra
about this Marc
1O MOT pul ARyt
there's multipl
plea agveamerk,
diacharges. T
diacharge Lhat!
THE
M1st
MR .

THE

15 thzgs, that Mr. Or.a feela very etrangly

b 14 diracharge. and I would asak the Government
hing into the press relemage that implies thac

e discharges, as the press vrelease after che
the plea wag enterved talking about multiple
ching The Caurt's finding 18 that there wae one

3 keen prover.

CCZURT: Well, I don't know what -- I'm gorry.
er - -

LEVY: May T have a moment, Your Hanorp?
COURT.  Sure.

iPauae. |

TTANE
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week and to sho
THE
T'm
hia belcorngings
He d
withi:n the Hous
MR .
¥our Honor.
THE
gat things toge
MR.
beliaved he nee
for the follow:
THE

Wall

w up at the marshals.

CZURT: That's agreeabls to me_

hut aure what 17 does, &Xcapt Ta 1et DIm gacher
togather.

gegn't effect, T don't think, clagslficaciar,

= of Torrectivn,

LEVY: I don't think 1t duwes, ecither

COURT: But, ao, the purpcse 16 aimply that he
Ther and be ready ra go?

LEVY- I aswed Mr. {ria how mech Time ke

ded, given that 1t was Wednesday, and he asked
ng Wadneaday.

COURT:  Alrighb.

, from probaciar's poing of view, 18 Lhere any

praklem with thac?

LU
Ho,
che system.

THF.

FROBATICN OFFICER STHCLATR: Ner .

Yaur Henor Tt wouldn't -- 17 depesan't change

SOURT. 1 dorn'tc chink ikt makesa a difference irm

the way that pe=ll-reporting somec:mes doea with people who are

facing claseif1
MR .

THE

cation.
LEYY: Yes, Your Honaor,

CoURT: I thiok it bighly unlikely it'a going

to be classified here. Tt's mimply going to go to the county

DIANE

M. MOLAS, RPR, OE & MA CS5Ra, and NJ CCR
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ja1l, but T'11 permit h:m. T'll permit bim to report noc later
Lhab hoon on rext Wedneaday.
MR. LEVY: And that's tc the marshala,
THE COURT. To rthe marshais.
MR, LEVY: TYew.
THE CJURT: T assume that'e 1E?
M&. HICCI: Mo, no okject-on.
I'm just ziearirg the date.
The Thirteerth.
THE C{LURT. Let's be sure we all have the sanme

date.

\Mr. Levy cornferred with the deferdant.)

TEE CQURT. It would e repurt Lo the marehal's
office no later Than paon on May 13, and, «f 1 were you, I'd
double-check with the marshala., to make sure that that'a going
toc be the mode qf tramapartacicn bRan day.

U. %. BRUBATIGN QFFICER STHCLAIR, Tour Homar, Just
a Eew things we would ask For, in light of Che faor Chag
Your Hahot impased & line.

Well, 1T may prove academic with the spec:zal
conditions.  We weuld prill askx Your Honor to 1mpose bhe
finmarnzial special corditiore.

THE CCZURT-  Yes.

CTANE M., MOLAS, RIR, CE & MA CS5RE3, and NJ CCR
vsoc MAD
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Housde of Correstion.

L 5. PRUBATION OFFICER STMCLAIF: 1'm sorry tao
interrupt,. Just one more firal ching

THE {C2ORT:  Sure.

. 5. PRIBATION COFFICER STHCLATR: We'd also ask

that, Your Honor, cnge Lrhe defendant 1s returned to Spain

that they ner:fy the probaticon off:ce, whether 1t's through
the -- nocify the sseembly in Spain or to previde a copy of
the passport sheet chnat Ahuws he actually went barck through
the counkry. just 8o Jusl so we can verify.

THE COURT: You want notification of the conguiar

affice there: la that 1t?

U. &. PRIOBATICH RFFIDRR SINCLATFR:

THE COURT: &Sc there 13 a reguirement, That cnoe
he's releaeed and returna to Spain. he roti1ly the
Probaticn office 30 chat rhey know that.

HME. LEVY: That's t:ne, Your Honor.

THE COURT: CHay. Mr Mikolop?

MR. MIKOLAOP: ©One note an the pasapcrt iggue,

Your Honer. while we have confirmation ‘om TCE thar chere
will]l rot be an i1mmagration detainer placed anm He. Oria, CBE
will place cuetorms and border profection, will place a
detainer on him, 0 the sense Thnac they w.ll want to conduct

an exit intarview priar to hia departiure.

[c'e my understanding bhan, when CRP lodges thoat

CTIANE M, MOLAS, RFR, OE & MA USde, and HZ CCR
[4-1s] a9 MAD
QFFICIAL CCURT REPORTER
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U. E. PROBATION DFFICER SINCLATR: Inziuding thaet
the th:a fine ke paid accarding to

THE CQURT: Well, ! think you vase a point, which
13 that T will impose -- :nclude a special cond:ition, that he
may not leave the Unired States until the fire 13 paid.

ME. LEVY: Mav 7 ask one

iMr . Leyy ctonferzed wilh che defandant .

U. 5. PAZEATIOR OFFICER SINCLAIR: We would alaa
age Chat we L allowed T discloge Che taformatiun TG The
finarcial litigacion unit.

THE ¢OURT:  Yes.

The firne has to be pald

ME. LEVY: Yaem, Your Honor, and T guess the one
logiatical guestion, Eretrial Services haa his passport and
Aapks he bm glven his paseport back when he self reports, just
Bc 1E'E in hie poesessicn.

C. 5. PRIBATICH CFFICER STHWCLATR: Your Honor, 1t's
actually the marshal's preference chat they don't have the
pasapork, 50 1L night De betfer To release Lhe passport Lo
Rttorney levy t¢ be able to --

THE COURT: Thar'a whal T wag goibg Tu do.

MR LEVY: That's fine

THE CQURT: FapEpuTrts may Cocoms a8 currency -n the

CIARNE M. MOLAS., RPR, CE w MA CSRe, arnd NJ CCPR
usoc MAD
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Witk the marghale, they regquest hie passport, so. 1n terma of
Mp. Levwy requésting The passport from the marshals. T cel:zeve
CHF might likely crump Thakb.

U. 5. PROBATIUN OFFICER S5INCLATR. Ard Tnere wounld
be an exceptien arn [hls cawes. Eecause that d1dn't actually
happen with Mr., Tumakowv, He seermed toc be upeet with the
attorney keeping the passport.

THE COURT: Mz. Lewy is at the cernter af thia
camplex paper [low.

HMR. MIKOLIP: Sure.

THE COURT: Let me just asax cne oLher question,
Just sc 1'm perhaps hetter adviged.

figsume that Mr Dria‘'s l:icense :8 not lifted oy the
Spanish avEhorities. what. .n your understand-rn3, happens wher
samenn®, wha 15 & Ielon, under these circumstances, comea rfack
1hte the United States as a mariner, if you have any

Lhderstand.ing.

Mo resporae.

THE COURT.  Are They Testrivted tc the vessel, a

n

e
Lrey pethiried To go on shore?
What happena?

T 5. PROBATION CFRICER SINCLAIG:

pd
L
bl

¥argr, 1 do

have eame :ntarmaticrs aboutl Lhat

CIARNE M. MOLAE, RPR. 2JE & MA JERa, and HJ O0R
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THE COURT: Okay.

U. 5. PROBATTIOH OFFICER SINCLAIR:

CHE, ! actuallw spocke to che

advi.ped me with respect bto M.

witnn this case with Mr. Oria,

In speaking to

Bupervignr over there, snd he

Tumakov, and he's very fam:l:ar

that, once the veasel entera the

warersy, [hey wete regquired To advise the Coast Guard cf the

persons on the vessel and the.r statusg.
then run a4 zheck on all the persons who area on the vessel .

M Zria's Case wlll come up,

il 1Nt the Eystem, and that

independent detsrminaticn on

deferdant to exit the vesael.

The Caoasr Guard would

because they will have enter-ed

the Coast Guard will make an
whether ar not to allow the

He will Be allowed ca core

. 8 ports, but be may not be allowed toc dosembark the

LNES

veessel.
THE TSURT:  Okay.
MR. LEVY: Cguid we Just translate that last pact
for Mr. Cria?
THE DEFENDANT: I know. T xngw.
THE CTCQURT: Mr Cria, did you understand?
THE DEFENCANT: Ywa.
of course.
THE CQURT: What was said?
Alrighe?
Anyching further?
M5. RICCI: HNot from the Government .
CIANE M. MCLAS, RPR, DE & MA CERa, and NJ CCR
usDC MAD
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142
ME. LEVY: HNo, Your Honar.
THE COURT: Alright
We'll be .n receas.
iThe procesdings were concluded.
DIANE M. MOLAS, RPR, OF & MA CERe, and NJ CCR
uspcT - MAD
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Reporter (RPR:. a Certitied Shorthand Reparcer [CRRD an the
States c! Delaware and MaprAchudeICs, 4

Certified Court Reparter ICCRI in the State of Hew Jersey, and
@ Notary #Publ:c in the Commonwealth of Perneylvania, do heceby
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of the proceedings repcrted by me, on May &, 2009, and that T
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Ciane M. Moias. ¥pk, DE & MA {SRe, and NJ CCR
DE Certification Number 206-RER
M Cercifigakian Numper 145208
HI Cert:licat:on Numbe:r JCKICOZZE4C0C

(Tha forageing certificaticn of thisx
trapacript does pot apply to any raproduction of tha sama by
any meang, uniegy under the DIRECT CONTROL AND/OR SOFERVISION
of the Cartifying Court Reporter harsslf. THE COURT
REPORTER'S CERTIFICATION HEVER AFPEARS AS A FROMOCOPIRD
SIGNATURE. ]




Case 4:10-cr-00552-DLJ Document 30-18 Filed 08/27/10 Page 39 of 69

146

g 2Q1.25 [1]1 &0/23 A
2Q1.3 [13] 40/1% 49/16 50/10
$3,000 [1] 129/9 51/3 S4/11 S6/6 60/8 £0/9 a.m [1}] 1/10
$5,000 [3] 7/2 102/20 103/22 B1/11 B831/20C 83/25 B4a/13 Al [1] 33/22
5500 (1] 118/12 120/12 aberration [1} 121/20
. 2Q1.35 [1]1 &0/24 ability [1] 130/8
3 abla [9] 43/2 74/2 74/12
06 [1] e64/20 74716 549/22 10977 122721
08 [1] 64/20 3,000 [3) B&/5 86/8 BS/9 130/5 138/22
'208 [11 21/7 30,000 [2] 986/B B6/9 about [95]1 &/7 6/13 7/4 9/13
'eil [1]  27/9 30XI00228400 [1) 145/17 9/21 12718 12/21 13/9 1la/2
_ 3200 [2] 1/22 4/22 14/3 14/10 15723 1&/2 17/14
33 [21 73/12 73/13 17/15 17/18 18/2 18/8 15%/10
------------------------------ x|12%s [1] 2/7 19/17 21/2 21/23 26/11 26/12
1/3 1/7 33CFR151.25 [1] &8/13 28/7 2B8/9% 29/3 29/4 29/24
0 3553 [11] 42718 42/18 &62/1 29/2% 30/11 30/19 30/20
73/11 BE/14 92/17 104/17 31717 32/10 33/8 34/2 35/10
02110 {2] 23a/% 3/11 104/19 114/16 124/11 125/18 36/14 38B/1 41/1 42/B 46/17
02210 [3] 1/22 2/6 4/23 3553A [3] 92/9 95/13 112/3 47/22 47/22 48725 52/12
£2210-2600 [1] 4/10 355346 [1] 122/7 53/23 S56/25 58/2 28/12 61/21
02210-2604 [2] 3/20 4/4 36 [2)1 73/16 73/21 64/7 71/20 75/18 77/25 78/24
0381 [1] 2/1s 38 [1]1 76/2 79/16 79/25 81/20 B4/6 86712
0396 [1] 2/17 3goo [1)1 2/7 96/5 96/9 87/6 101/14 102/18
0441 [1] 3/13 3s60 [1) 2/8 103710 16573 105/11 112/13
0B-CR-10274 [1) 1/4 4 112717 114/15 115/9 115/24
1 119/25 120/4 121/4 121/5
40 [1] a0/s 121/8 121/10 122/2 124/21
1,000 [1] 118/1%5 40,000 [1] 8s6/% 128/1% 126/16 127/10 128/12
1.2 (1] 54/18 41 {11 77/4 131/21 134/12 134/15 134/18
1.3 [4] 35/4 37/21 54/18 42 {11 77/8 135/5 135/9 135/16 140/2%5
B1/3 43 [1] 77/1s above [2] 112713 117/22
10274 [1] 1/4 44 {1] 78/14 above-ground [1] 112/172
12 [21 77/15 119/6 4886 [1] 3/¢6 Abrogar [34] 32/14 32/18
12.6 tena (1] 19/16 5 32/18 32/19% 32722 33/8 33/19
13 [1] 137/186 35/1 40/21 41/9 41/22 41/22
14 [11 138/20 50 [2]1 79/5 79/6 42/6 42/10 43/3 43/4 43/22
149208 [1] 145/17 500-hour [1] 127/13 44 /8 48/24 S0/1% BO/22 BO/24
15 [10)] 1z2/21 14/8 la/1i0 52 (11 73/14 Bl/4 83/12 B3/1% Ba/12 R4/19
16/13 26/23 71/22 80/21 93/9|544 [1} 40/6 93/8 94/15 94/22 94724 121/6
107/10 108/11 5K [31 94/4 54/12 %a/1% 121/13 121/18
155 [2] 23/15 4/3 5K1 [1} 113/23 abaenca [2] 17/5 45/23
18 [211 s5/9 8/21 1l2/25 20/16 6 absent [2] B5/25 107/1
20/20 22/4 23/10 31/25 37/25 abeclute [3] 21/19 31/20
62/8 €5/1 73717 73/25 75/1 601 [1] =2/14 116/11
75/12 BO/S1S 122/24 122/2% 617 [21 2/7 2/8 absolutely [6] 31/16 32/1
123/5 134/15 135/16 617-235-0441 (1] 3/13 66/11 9%/23 107/18 114715
1908 [1] 114/25 617-235-4866 (1] 3/6 Aburroughs [1] 3/21
2 617-310-9461 (1] 4/5 academic [1] 137/22
617-310-%684 [1] 3/21 accept [11 91/7
20 [11 20/4 617-330-B774 [1) a/12 acceptance [d] 47/16 79/17
20004 [1] 2/1% 617-439-2461 (1) 4a/4 ap/3 BO/7 80/17 85/B B9/14
2003 [1) 2/1s 617-439-2684 [11 3/20 89/15
2006 [2] 120/18 120/20 617-439-7775 [1] a/11 accepted {21 121/24 123/3
2007 [71 114/22 117/13 617-748-33%5 [1] 2/7 accepting [1] 80/23
117/19 117%/20 117/21 11%/19 [617-951-728B1 [1] 3/11 access [1] 15/3
120/10 62 [1] B:5/8 accord [1] 4€/15
2008 (3] 47/10 a7/15 76/4 7 accordance (1] 131/15
2009 [3] 1/8B L19/20 145/9 according [4] 48/11 67/24
202-305-0381 [1]1 2/16 7281 [1] 3/11 113/11 138/2
202-305-0396 [1] 2/17 748-3800 [1]1 2/7 accordingly [1] 73/24
208-RPR [1] 145/1s 748-3960 [1] 2/8 account {2] 20/4 20/1%
2461 [1] 4/4 7775 (1] 4/11 accounta [1] 20/19
26 [1] 11i7/21 8 accuracy [2] 16/20 16/21
2600 1] a/10 accurate [8] 16/14 16/18 25/7
2604 [2]1 3/20 4/4 B3 [1] 13s5/7 316/2 36/3 75/21 135/14 145/8
267 [2]1 1/23 4/23 8774 [1]1 4/12 accurately [2] 34/21 129/4
2684 [11 3/20 9 accupationa [2] 76/25 77/1
27.9 [11 19/20 accused [1] 113/22
27.9 tons [1) 20/2 9200 [1] 2/6 accuaing [1]1 26/4
2509 [2] 1/23 4/23 92481 [1] 4/5 achieve [1] 104/19
281 [1] 61/9 968 tons (1] 115/18 acknowledged [21 27/22 93/8
2B1.2 [1] 60/6 9684 [1) 3/21 acknowledges [l] 95/14
201.2 (B8] 40/3 40/1% 50/10 977-2909 [2] 1/23 4/23 act [4] 10/2 56/24 56/24
so/22 60/10 60/1B 6€1/13 81/3|9:15 [1] 1/10




Case 4:10-cr-00552-DLJ Document 30-18 Filed 08/27/10 Page 40 of 69

147

A

act... [1]1 ©56/25%

acted [3] 25/11 25/13 75/12

acting [21 21/17 25/a

action [4] 29/17 23/17 51/24
145711

actions [1] 27/1

activity [6] 9/12 75/11 75/13

33/20 105/9 130/21

acts [3] 76/13 125/3 125/4

actual [8] 39/11 73/1% 73/25
76/9 7%/7 BO/15 81720 81/21

actually [22] a/14 13/7 17/4
18/10 18/12 2577 26/21 30/13
58/9 60/7 61/3 79/10 85/20
86/8 92/7 92719 111/22
1z22/21 13B/20 13979 140/5
141/3

add [3] 2073 20/13 58/8
added [5] 19/21 19/23 20/5
20/9 73/20

additien (1] 46/24

additional [1] T2/17

addresa [3] 28/6 58/3 95/7

addragsed [2) 921/20 94/10

addresses [3] 40/21 83/2a
114/1%

Addressing [1]

adjusted [1]

administrative

Admiral [1]

admiesion {1] 73/2Z5

admit [2] 122/25 123/5

admitted [4] 16/16 18/18
TRy 123710

adopt [1} 50/5

advance [1] 100/12

adverse [l) B9/1

advige [2] 133/14 141/6
advised [2) 140/12 141/4

advocacy [l1]1 21/12

affect [1] 100/17

affidavit [1] 35/10

affiliated [1] 30/10

afraid [1) FEYE:

after [16] 11/14 13/11 27/%
44715 46/1 48/18 52/3 66/24
73/22 94/17 99710 100/2
1062/11 121/13 123/15 134/17

again [11] 23/2 33/1 33/1
33/2 33/2 69/22 78/18 123/19
124/2 127/2 128/6

against [12] 1%5/20 253/6 30/13
3171 31/18 32/20 42/18 70/24
75/23 75/25 B7/15 BB/13

agencies [1] 102/9

agent [2] 4/14 102/22

aggravating [1) 107/2

aggressive [1] 10EB/15%

agitated [1] 125/10

ago [3] 88/17 88/17 90/1

agree [5] 20/1 35/ 93/16
10874 112/11

5/9
118/8
1]

95/11

121710

agreeable [1] 136/2
agreed [1] 114/24
agreeing (1] 42/5

agreement [6] 11,/22 32/19
44/4 47/17 B4/17 134/118
agreements [1] a6/2h
ahead [2] 23/22 €9/2%
AIDRED [1] 1/25

air [2] 56/24 63/16

ajirbound [10] 18/14 64/11
65/5 65/6 66/18 66719 €7/2
67/4 69/1 69/2

alarms [1] &/15

albeit [1] 90/4

alien [3] 110/8 111/4 120/18
aliens [1)] 111/7

all [47) &s/4 7/6 7/7 8/24

9/11 11/4 14/3 20/19% 21/2
21/9 21712 21/14 23/23 24/10
26/3 26/4 27/1 29/9 29/20
36/4 4773 47/9 55/7 56/20
56/22 €3/1 63710 66/10 72/23
73/2 75/2% 78/%5 7H/5 96/21
99/% 99/10 99/11 105/2 106/3
112/8 118/25 121/22 129/13
130/15 132/2% 137/10 141/8

allegation [2] 31/1 35/24

alleged [1] 39/13

ALLISON [1] 3/18

allow [2] 108/23 141/11

allowed [E6] 49/20 107/4
135/25 138/11 141/12 141/13

alone [1] 112/1

along [1] 51/11

already [4] 38/18 94/€6 126/4
132/7

Alright [16) 23/16é 32/12 44/5

45/9 57/4 69/25 B6/10 101/24
104713 121/23 123/20 123/25
12475 136/14 141/23 142/2

also [1B] 3/14 &/4 27/1%
39720 40/24 49/22 66/8B Be/18
87/1% %4/2 95/3 95/19 98/20
100/15 11274 119/5 138/10
139/5

alternative [2] 20/14 74/10

alternatives [2] 130/5 135/7

although [8] 38/15 B4/20
B5/16 80/21 95/6 95/21
111/17 12%/14

altagether [2] 74/5 127/24

always [6] 21/8 46/11 47/7
56/25 71/17 126/16

am [8] 1272 14/11 25/16 &5/3
65/4 132/25 14%/10 145/11

AMANCIC [1] 4/7

ambiguity [2] 23/12 23/1%

amended [2] 112/1C 112/10

AMERICA [2] 1/4 2/2

American [6]) 39/3 SB/10 108/6
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78/12 79/8 84/24 B5/S 97/16
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10872 118/3 121/6 122/2
127/2 128/7 132717 135/6
136715 140/16 145/10 145/20
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79717 83/23 8L/6 126/3
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33/1%

75/9 145/21
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applies [4] a48/1¢ 50/17 S8/17
B4/13

apply [10] 33/25 49/6 50/15
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122/10 145/20
applying [3] 22/17 55/23 BS/6
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APPS [B] 43/5 43/21 47/11
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are [100] 9/7 10/20 12/3
14/12 1a/22 22714 22/16
23721 24/3 24725 2574 30/3
31/5 32/2 38/20 41717 43/10
43/25 44/22 45720 46/2 47/13
50719 51/5 55723 GE/6 59722
55/26 £1/16 61717 €3/9 69/16
71/17 B1l/24 82/14 B82/1¢
B5/23 BS5/24 87/4 BB/24 89723
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106/7 106/14 106/16 11C/6




Case 4:10-cr-00552-DLJ Document 30-18 Filed 08/27/10 Page 41 of 69

248

A

are... [36] 11(3/1e 111/8
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113/24 115/19 116/2 116/9
116712 116713 116/24 117/1
117723 118/4 1l1B/4 118/4
lig/6 118/24 118/25% 119711
122/8 124/9 124/23 125/8
125/8 126723 128/12 129/3
130/18 131/10 136/21 140/21
140/21 141/8

area [2] B81/3 R1/18
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arquably (11 15/8

argua [2) 32/18 S9%/1¢C

argues [l] 126/12

argument {14] B/10 12/5 12/6
12/7 19/6 21/8 26/25 29/24
58/12 €2/12 62/1% 78/3 82/2
49/10

arguments

arid [1] 38/22

arise [1] 438/9

arithmetic [2]
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arrangement (4]
103/11 103/12

arrest [1] 80/2

arrested [1] 106/24

Arriba [2] 9/18 13/7

arrived [2] B8/8 &2/10

art [1] 56/21

articulate [1] 105/20

as [118] 6/4 6/6 6/16 7/7
7/7 16728 17/24 17/24 21/17
22720 23713 23/13 2472 25/5
26/9 28/5 29/R 30/5 33/4
a7/6 37/24 3B/3 38720 3B/23
40/15 40721 42/20 44/10 52/3
52/19 54/25 56/6 S56/7 60/23
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58/20 73/1% 74718 75/2 75/20
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42/7 82/7 B2/23 B4/6 B5/2
85/2 85/12 A6/25 87/20 88/2
88/24 BS/23 89725 91/10 92/6
33/8 96/1 986/17 99718 9%/19
99/22 99/23 100/20 100/23
100/24 102/8 102/21 104,/24
106/4 107/15 110/7 111/18
111724 113/13 113/23 115/17
120/2 122/25 122/2% 123/1
124/22 125/6 12%/13 126/11
128/2 128/20 12%/1 129/2
129/14 130/6 130/19 130/2%
13174 131/8 132/5 132/5
132/13 133/4 133/4 133/1%
133/15 134/17 140/16 145/21

asbastos [7] 41/5 41/1232 51/21
51/24 52/1 s2/4 53/11
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8G/20 93/10
19/1 43/12 122/3

103/5 103/9

aside [4] 19/1B 32/21 63/4
BE/23
ask [26] 17/3 17/25 43/5

45/22 4€/8B 4B/6 76/3 103/10
103/21 104/24 105718 1098/2

112/2 113/2% 118717 122/11

123717 131/20 134/15 135/25
137/20 137/23 138/6 138/11

139/5 140/11

asgked [16] 14/9 1&/7 16/11
16/12 19/8 19/9 23/23 43720
45/12 45/19 10B/24 110/11
111/16 120/17 136/11 136/12

asking [4] 17/18B 50G/5 S50/6
120/11

asks [1) 138B/17

aspect [5] 56/6 77713 11/16
102/24 107/22

aspects [1] 1Ce/1

aapersions [1] 26/19

asgemply (1] 1339/8

assete [1] 104/6

aggist [3] 103/17 103/15
104/5

agaistance [4] 22/21 94/3
94/B 94/25
ASSISTANT [1]

agsisted [1] 45/3

asgume [8] 33/18 53715 53/17
106/22 128/2 128/6 137/6
140/13

assumes [1]

assuming [3]
131/22
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2/5

2e/15
93/23 118/325

130/3
30/3 30/6 38/8
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attention [2] 62/11 62/14
attorney [9] 2/2 2/3 2/9 2/13
3/1% 4/7 10372 138/22 140/7
ATTORNEY'S [4] 2/4 44/23
13573 135/11
ATTORNEYS [1] 3/2

authorities (5] 76/19 11l1/22
130/7 130/8 140/14

authority [1] 104/5

autc {11 124/22

available [1] 85/20

avoid [5] 8/18 38/8 RB/1B
114/16 122/11

aware [5] 5/11 46/3 47/4
125724 130/13

barber [1] 127/12

base [7] %51/2 5173 55/23
58/21 59/12 59/16 60/15

based [7] 23,/21 a£/12 69/1%
B6/11 B7/11 87/22 111/%

baseline [1] 120/2

bagic [2) 78/9% 12a/11

Basically [1] 45/14

BASIL [2] i/4 70721

basia [4] 12/13 EBO0/13 108/19
112/23

ba [222] s/6 7/16 B/4 d/19

8/20 B8/20 $/15 10/3 10/14
11/22 13/16 13/19 14/20
14/24 14/24 15/1 15/4 15/6
16/14 16/22 18/4 1B/8 19/2
19/23 20/22 21/20 21/21 22/6
24722 24/23 25/2a 2675 26/6
26/8 26/11 27/7 29/19 30/4
31/15 31/17 32/10 34/17
35/10 35/18 36/5 36/7 36/12
36/13 36/16 37/3 37/10 38/1
38/2 39/3 41/25 43/3 50/19
50/22 51/4 51/9 51/20 S2/6
53/1 53/13 54/18 54/21 54/23
54/24 55/17 56/1 56/13 B7/7
57/8 99/11 55/14 62/14 65/24
66/2 68/24 68/25 69/10 71/4
72/21 73/4 73/9 73713 73/20
74/2 74712 75/3 75/8 75/10
?5/17 75/18 76/18 76/1B
76/22 76723 76/25 77/13
77/22 71/2% TB/3 78714 BO/14
81/% B1/15 81/16 81/18 82/2
82/12 82720 B3/1 83/3 83/7
B3/7 B3/12 B3/16 B3/25 84/10
84/10 84/22 85/2 85/7 B5/9
85/13 85/20 B6/1 87/1 87/11
BB/10 89/2 90/4 92/20 92/22
93/10 93/13 93/25 94/17
94/18 95/6 96/16 97/12 99/19
100/13 100/16 100/19% 101/12
101716 101/23 102/3 102/5%

away [4] 6/1 22/24 107/20 102/8 102/11 102/12 102/16
113/1 102,721 103/12 103/13 103/20
awhile [1] 43/12 103/22 103/22 103/25 104/7
awkward [2] 7471 81/2 107/4 107/4 107/13 107/17
B 110/2 110/4 110713 111/2
11373 115722 11%/25% 115/25
B1234 [1] 59/1 11671 118/1% 12074 121,724
B1la [E&] 33/6 3377 3378 33/23 12274 122/6 122/14 124/23
ig/2 40/14 126/8 127/% 127719 126/14
B1B [3] 33/6 38/4 55/24 130/5 130/5 130723 131/6
B5 [1] R7/2 131/8 131/14 1232/5 132/8
back [40] 5/8 /7 B8/25 13/1Q 132712 132/1% 132/16 132/23
15/12 1s/11 17/20 18/17 133722 135/10 135/13 135/15
26/16 29/3 31/4 3371 34724 135/2% 136710 136/25% 137/10
17/21 3979 42/8 58/25 55/1 127/15 137/18 138/2 138/11
£1/12 62/6 €2/23 66/9 6B/6 138/14 138717 138/21 13A8/22
F1/7 7373 81/2 51/3 97/19 139721 140/ 140/6 141/12
98/15 $8/18 103/3 109/2% 141/13 142/3
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balance [l] 46/12
balances [1] 107/12

13/7 16/15 16/22 16/24 18/13
22/4 22711 23711 25/3 26/9
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B2/3 83/11 95/21 102/16
104,/8 105/13 127/1% 108/3
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132/21 140/5 141/%
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120/24

becoming (11 130/21
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10/13 13/6 14/1 19/21 24/8
41/23 43/12 46/23 £63/19
64/25 67/22 6%/2 77/19 7TB/12
B7/17 BA/21 BE/24 96/9 596/11
96,/19 96/22 97/16 974/18
97/19 98/9 9B/13 9R/16 9B/17
105/8 107/20 107/21 107/22
109/6 109/7 109/10 108/11
109/12 109/21 109/25 110/3
110/% 112/25 115/6 115/20
115/24 116/3 116/7 1lé/17
117/14 120/11 120/17 120/22
122/19 123/10 123/13 124/19%
124/21 124/22 127724 127/24
134/20 135/2

before [17] 1/14 13/7 2%/12
38/17 41/1 41710 47/14 47/16
53/3 58/17 61/22 76/1 86/13
93/11 120/22 123/13 132/24

began [1] 46/21

bagin [2] 21/8 21/10

beginning [3] 15/18B 59/1
122/24

bagine [1] 21712

behind [2] 98/23 93%/1

being [35] B/24 11/15 20/4
2172 22/6 24724 25724 26/12

46/14 46/16 68/15 €£9/8 71/7
74/15 B9/11 892/6 96/17 98/8

105724 105/25 108/16 109/13
106717 109717 11071 111/1¢€
11117 111717 112718 112/1%9
112721 112/28 122/5 129713
132/13

belatedly [1] 126/2

believable [1] 75/5

believe [14] ©5/14 6&/17 72/6

74/17 7672 79/16 86719 BB/LlS
99/20 103/2 11l6/24 119/21
134/8 140/2
believed [31]
136/12
believes [3]
belongings [1)
below [2] 24/6 110/11
henefit [6] 107716 108/12
111/10 111/10 127/8 127/9
benefited [Z] 9g/8 109/13
benefita [1] 108/13
best [11] 11/16 23/7 30/24
69/20 70/2 80/23 100/19
116/16 116/16 131/4 131/9
better [3] 48/2%5 138/21
140/12
betwaen [13] 5/19 33/3 34/1
40/17 47716 48/20 61/5 62/13
82/21 92/14 95/3 113/8

123/7 12B/24

B7/11 BB/B 95/%
136/4

118/18

beyond [6) 27/21 33/4 109/19
111/8 118/21 129/1%s

big [3] 16/22 6B/5 125/23

bilge [1%] 18/21 1%2/15 1%/21
19/23 20/ 20/9 20/13 32/4
55,/14 65/14 €3,/121 71715
71/16 71/19 91715 112/14
112/22 112/22 113/12

bilges [1] 113/t4

binder [6§]1 27/5 27/16 27/17
27722 27/25 76/9

bit [B] 28/7 232/24 3B/22
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bottom [3] 7674 79/21 113721
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115/8 116/16 116716 126/1
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can't [14] 12/4 22/25 a48/22
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97/20 106/8 106/8 109/19
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candidate [1] 24/24
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capture [1] £2/19
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captures [1] 93/13

care [1] 116/6
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CARMELO [2)
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33/2 33/7 33/8 34/9 34/10
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114/2% 115/22 11879 118/21
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caused [2] 32/25 110/4
caveats [1] 96/23

CBP [5] 10273 138/21 139/25

140/3 141/3

CCR (4] 1/20 4720 145/6
145/16

ceklaw.pnet [1] 4/11

center (3] 3/1% 4/3 1l40/8B

cantral [1] &g7/12

cert [1] 43/14

ceartain [13) B/1 S0/17 54/9

56/5 66/11 71713 75/11 80/4

Ba/5 101/12 143/18 107/1

125/5
cartainly [5]

108,11 108/21
caertification [6] 52/2 145/16

145,/17 14%5/17 145/19 145721
Cartified [2] 1las/4a l1la5/é
certify [1] 145/8

21/1 36/13 73/8

certifying [3] 52/1% s52/20
145/21

certiorari [1]1 43/15

CFR [11] 6B8/12

challenge [1] 124/10

challenged (1] 112/20

challengea [3] 73/6 125/9
130/22

challenging [1] 12&/16

changea {2] 39/5 136/1H

characteriatic (2] 51719 8177

characteristically (1] 21/13

characteristice [7] 40/1l6
58/16 SB/22 59/13 59/25 60/2
an/22

characterize [1] 31/12

charge [12] 29/8 36/14 36717

41714 56/10 58/7 64/20 96/2
S6/6 96/6 119/12 122/13

charged [19] 24/5 24/6 24/11
24/13 24/22 24/24 25/8 25/9
25/24 25/25 37/6 43/5 45/24
82/6 55/11 55/17 88/23 108/7
129/2

charges [1] 113/15

charging [2] 36/2 118/20

chart [7] 46/4 46/9 35/15
115/3 116/20 117712 113/2

chack [4] 15/20 71711 137717
141/8
checking [1]
checkoff [1] 7/16

chemicals [1] 113/12

Chiaf [24] 10714 23/25 24/4
2477 24/16 24/17 25/5 25/10
26/13 26719 4374 43/21 a46/25%
47/11 87/23 96/1 97/25
168/12 108/15 106/22 106/23
10771 115/14 123/12

children (2] 106/8 106/10

choice [1]1 33/4

choices [2] 97/3 97/¢

cheose {31 11/3 32/B 121/8

choge [1] 118/20

Christmaa [1] 33/15

eirecuit [17]1 32/15 37/16
39/24 41/3 4175 41717 41717
41/21 43/15 48/10 4B8/11
4B8/23 48/24 6B/7 BLl/m B1/17
Bl/17

Circuit'a [1]

5B/17

38/22
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clrecular [1] 5S/6
circularity (1] S57/18

circumstance [4] 48/17 122/20
123/11 127/11
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24/24 37/2 48/8 69/4 75/¢
B5/19 88/3 A8/21 96712 56/1%
105/7 112/5 126/23 126/24
129/12 131711 132/6 140/15
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&/22 8/6 11/18 18/8 20/17
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cite [1] 105/19

citad (1] 44/1

citing [1] 46/%6

citizen [3] £5/20 109/6
110/21

citizens

claim {1] 47/21

clapping [2] IE/8 Bl1/23

clarify (1) &/6

clarity [1] B&/l6

f2] 111/14 125/8

clasgification [2] 136/5
136/22

classified [l] 13&6/25

clean [3] 56/24 56/24 113712

cleanasd [2] 112/22 112/25

cleaning [3] 70/11 91/15
112/24

clear [B8] 21/2 28715 38/10

48/3 82/9 111/25 127/23
128/10

clearing [1] 137/48

clearly (2] F/l4 37/13

client [1] 134/11

close [2]1 74/11 51/3

closed [1]1 78/20

claosing [1] 5/14

COAST [34] 4/14 5/20 6/3 9/20

10/7 1079 17/18 1§/14 19/19
20/2 22/5 22/6 26722 27/14
27/23 2B/22 29/18 30/2 30/17
I0/22 31/23 38/7 17/3 78/11
79/2 87/17 B89/2 B9S/3 92/5
95/11 96/25 141/6 141/7
141/10

Coast Guard [22) 8/20 10/%9
19/14 19/19 20/2 22/5 22/6
26/22 27/14 27/23 28/22
29/18 30/2 3c/17 77/3 78/11
75/2 B7/17 89/3% 82/5 141/6

141/7
cobble [1] 69/20
cobbling [2] 69/17 69/23
Cohen [1] 81/22

collecting [13] 18/22 19/16
19/21 1%/23 20/5 20/9 20/13
32/4 71715 71/17 71/19 89l/1%

113/13
cellection [2] 36/B 129/21
collision [1]) 90/8
colloquy [1] 74/2¢

come [16] 11/24 14/8 16/10
49/24 €7/21 7871 83/17 9EB/18
102/20 104/4 111/9 115/5
123/13 129/15 141/9 141/12

comes [9] 15/9 16/9 21/14
38/16 42/19 68/4 132/10
13374 140/15

comfort [2] 1C2/1 102/15

coming (3] 7710 42/24 116/13

comment [3} T8/24 109/13

134/9
comments [6] 5/11 5/15 5/21
5/23 51/23 131/22
commigeion [$] 35/5 35/8
35/19 37/4 37718 38/7 38/12
39/17 61/4

commit (3] 12472 125716
126/18
common [4] 5/24 32/8 107/24
111/6
Commonwealth [1] 145/7
community [3] TAS20 26711
125/10
company [4] 50/1 98%/21 102/22
103/10
company's [1] 103/2
comparative [l] 44/24
compare [2] 116714 123/11
compared [2] 109/3 113/3
compares [1] 116/14
comparing [1] 121/16
comparieon [1] HB3/4
compelling [2] 7/25 77/4
compensating [1] 107/11
completaly [2] 76/23 122/22
complex [1) 140/9
complicated [l] 22/25
complicates [1] 109/23
comply [3] $0/8 56/3 129/24
component [1] 103/13
compeort [1] 5/24
COMPUTER (1] 1/25

COMPUTER-AIDED [1] 1/25
conceal [3] 37/19 49/14 58/19
concealment [1] 82/4
conception [1] 75/9
Conceptually [1] 53/2
concern [7] 15/23 1e6/1 24/7
31/17 37/15 84/19% 125/1
concerned [7] 26/6 26/12 29/3
268/4 29/72% B2/7 115/24
concarning [2] 74/16 74/20

concerna [3] 9/14 30/11
108/1s

concert [1] 25/11

cenclude [1] 41/4

concluded {11 142/5

conclusion [3] 13/19 121/R

122/2

conclusions [3} 45/11 80/11
45/4

condition [1] 138/4

conditiona [1l1] 85/23 B6/1
107/5% 107/6 105/7 12%/16

129716 130714 132722 137/23
137/24

conduce [1] 131/11

conduct [39] /19 1076 19/1

21/1 2478 31719 31/25 12/9
34/22 35720 38/5 3971 41/2
41/14 41/1B 50/7 52/19 %3/22
79/18 79/13 80/2 BR2/12 82/1%9
B3/7 83/8 B3/2% B7/13 87/16
Bg/7 88/22 B8/24 B2/1 85%/19
106/20 107/3 123/11 123714
131/13 139/23

conducted [1] 135/3

conferred [15] 54713 56/18
£€2/19 63/24 65/21 66/5 72/15
90/23 91/5 100/6 114/5 134/4
135/21 137/13 138/8

confess [1l] 695/16

configuration [4] 70/25 74/20
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C
configuration... (2] 74/21

74 /22
confinement [2] 85/1¢ B&/2
confirm (3} 90/7 102/3 102/9
confirmation [1] 1335/20
conflicted [1] 30/11
conformance [1] 46/13
confront [1] 82/86
connected [1] 102/8

connection [B] 28/18 30/7
34/22 38/24 96712 108/10
126/3 126724

connects [1]

congcicus [1}

consegquence [1]

consequencaes [1] 128/12

consequently [1] 132/22

consider [17) 48/6 72/10 73/%
8116 EB4/13 95/13 104/24
105717 109/2 11272 115/11
116/9 125717 127/3 131/17
133/2 133/19

congideration [5]1 15/% 25/12
92/10 105721 110/23

considerations [2] 46/13
125/6

consldered [4]
126/3% 130/1¢

conaldering [3]
130/4

consistent [1%] /2 95/21 9/25
1079 17721 2071 2174 21726
22/2 23/2 29/2 30/14 30/15
31/3 31/16 70/10 B4/17 94/7

TCSLS
312/5
85/12

100/9 120/18

7478 122/7

127/24
consisetently [1] 20/9
Conspiracy [3]) 64/20 118/1%
11B/15
Conapiracy Charge [1] &4/20
constrained [1] 97/8
conetruction [3] 51/22 %7/13
59/9
construe [11 &7/1%
consular [1] 139/11

CONSULTORES [3]
g8/2
contact [5]
7871 133/1%
contain [1] 12€/10
contaminated [2] 6B/21 71/18
contemporanecus [1}) 13/2
contending [1] 14/12
content [2] 16/2 27/4
context [9) 36/6 38721 &81/7
Bo/8 130/20
continue [2]

3/15 87/24

27/ 2%/18 30/25

115/11 13G/86

continued [4] 3/1 a4/1 9%7/11
144/1
continues [1l] &6,/24
continuing [1] 116/9
continuous [2] 33/9 33/23
contracts [2] 57/14 %8/1
contradictory [1] 74711
contrary [1] 18B/1¢
contrived [3] 27/8 7H/1%4
79711

control [4] 17/2% 27/12
103717 14an/20

contrallad (1] 125/1¢%
conventions [2] 82/16 125/3
conversation [1] 2B/9

conversations [1)] 1312/7
convicted [5] 47/11 60/13
60/14 88/24 114/2%5
conviction [17] 323/21 24/6
36715 36/20 36/23 45/24
53/21 57/1% BQG/4 B2/9 91/9
100/12 111/2% 117/16 122713
122714 122/1¢6
convictioene [1]
Cook [1] 10/14
cooperative [1]
copiad [1] 26/23
Copies [1] 40/8
copy [2] 40/5 139/3
core [1)] 125/18
corners [2] 126/9 131/12
correct [15] &/5 25/16 42/1
51/23 55/9 59710 €5/11 8&/18
86/3 89/17 90713 94/20 98/9
112/3 134/¢

118/7

132/8

Corraction [5] 100722 101/10
128/5 136/6 139/1
Corrections [4] 101/18 111/3

133/22 134/2

correctly [5) 5/12 32/22 50/7

50/8 55/8
corrchborate [1] 77/&
corroborated [2] 63711 63/12
corroboration [1]1 78/9
COSGROVE [1] 4/8
cost [4] 116/4 116/4 11€/%
116/7
coste [1] &/2%
could [49] 10/3 10/3 13/13

13/24 14/22 14/23 14/23 1s/1
16/1 1w/11 15713 15/14 18/12
21/21 23/9 26/5 26/18 34/17
36/12 36/16 3B/20 39/1 39/5
39/6 3%/8 39/25 42/7 48/%9
34%/24 50/19 51/21 51722 52/6
53/13 54/21 %4/23 S56/4 S56/6
56/12 59/8B 67719 71/14 72/12
FT3F22 74713 124715 127/s
131/9 141/1¢
couldn't [3] 18/8 33/21 50/24
counsel [17] 3/4 3/10 3/18
4/2 4/% 54/13 S56/18 62/19
€5/21 66/%5 72/15 90/23 91/5
100/6 114/5 134/4 145710

count [3] 36/3 36/20 122713
Count 2 [1] 36/3
counter [1] 91/9

counter-conviction [1) 91/%
countries [2] 105/13 12:5/2
country [3] 108/17 131723
133/10
county
coupla
12719
96/23
12376
course
87/13
141/21
courses [1] T74/10
court [76] 1/1 1/19% 1/20 1/21
4/19 4721 4/21 5/65 §/14 &6/6
B/6 8/20 9/9 11/4 12/8 1%/1%
20/11 20/18 21/9 2873 33/1z2
3571 39/20 42/% 44/10 46/5
48/6 w9/19 63/8B 73/3 73/22
80/1 81/13 B3/1% BB/1l6 90/1
§2/11 95/13 96/11 86/20

[2] 106/24 136/25

{14 5/21 5/22 7/1 9/7
23/20 23/21 33/5 39/6
104723 10%/3 112/7

[B] 19722 3878 A%/1
99/21 127/18 130/7

96/21 97/10 100/8 102/1
10279 102715 102/20 103/1
104/24 10574 106/4 106720
10773 108722 10%/2 110/11
110/23 110725 112/2 112/8
112/24 118/18 120/16 122/8
122/11 123/565 123/6 123/6
123/17 131/2 123372 133/19
135/25 145/6 145721 145/21
Court of Appeals [1] 42/5
Court's [11] 5/12 19/% 57/14
62/10 64/19 B4/11 91/25
106/17 102716 134713 134/19

COURTHOUSE [4] 1/% 1/21 2/%
4/22

courtroom [4] 1/22 a/22 103/13
110/9

courta [3] 100/9 108720
107711

cover [1] 21/15

covered [2] 14/% B3/25

covera [2] 49/16 49722

covert [1] 20/21

coverup [1] 1&/25

CR [1] 1/4

craft [2] 111/18 111719

crafting [1] 112/3

create [1] 123/1

created [1] 76/14

creating [1]) 7&/22

creation [1] 107/%

credence [1] 5S0/132

cradible [1] 15/%

credit [8] 15/25 B&/2% 1276

73/23 74712 74/14 74/14
58/18

crediting [1]1 74/15

crew [9] 23/3 24/6 24/19
24720 29/% Un 10 7U/1 90/%
9673

crime [10] 41713 44712 44/19
45/20 53/12 8073 BZ2/9 115/11
115/12 129/18

crimes [3] 2/14 44,715 11s5/11

eriminal [12] S6/14 75/13
79/18 79/19 82/15 B2/24
107/2% 109/4 111/6 11%/1
130724 131/%

Criminal Hiatory Category
115/1

critical [2] v77/6 114/1%

Croix [8] 5/19 1%/10 19/16
22/6 26710 27/5 27/18 31/19

cross [1] 16/1%

crogg-examination [1]

crossover [1] 70/13

crudely [1]) 127/5

crystallized [1]

CSR [1] 145/4

CSRe [3] 1/20 4/20 1an/16

culpability (4] S8/13 82/1B
118/6 131/5

culpable [2]

curiceity [1]

currency [1]

custody (3] 88/7 BE/17 133/21

custom [1] 126/24

customary [3] 14/16 76/20

f1]

16/15

115/20

88/22 91/20

TEB/24
138/25%

T7/12
customs [1] 139/22
cuteoff [1] 101/11
cuts (1] 38,/3
Cvalve [1] 4/11
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izg

daughtar [1]
day [11] 1/
16/22 20/5
days [6) 10
DC [1]
DE [5]
145/16
deal [11] 1
16/% 42/16

2/15
1/29

dealing [§]

deals [1] 7
dealt [2] 8
December [5]

46/22 47/1
December 15
deceptive
decide [&]

decided [3]
11%3/20
dacides [1]
decision [8]
iz/5 32722
1io00/17

deck [1] 84
dacreage [1]
deep {1] 25
deeply [1]

defendant's

130/16

defense [4]

degrees [2]
Dalaware [1]
deleted [1]
dalta [1] 9
demarcation
demcnstrate
denial [1]
denied [1]
deny [2] 15
denying [1]
depart [1]

1]
50/1 101/17 101/20
101/21 104/17 106/20

daecision-making [1]
decisions [1]

deafandant {22]
63/24 79/22 80/9 87/21 BB/2
92720 94/16 9677 100/20
103723 107/24 119/21 122/14
1259/17 135/21 137/13 138/8
135/6 141/12

defandanta [4]
1059/3 114/17

deliberate [1]

damanding [1]

D

Dale [1] 95/11

database [1] 115/3

date [5] 52712 117/18 117/20

137/8 137711

106/9
13 5/3 5/17 7/4
39/10 52/3 52/11

123/6 137/18

F13 19/17 33/6

112/7 116/21 123/6

3/15 4/20 145/1¢

1/13 11/15 11/1s
61723 73/ B1/S

92/1le 126/17 129/6

36/17 81/10 B2/4

87/4 113/19 117/25%

3/1¢
T/17 127/18

14/8 14/13 16/13
[1] 18/13
21/13

11/13 42/10

13/11
6/5 15/22 15/25%
43/14 58/17

6§/5
81/17
/21
€0/17
/18
58/11
3/2 3/15 4/7

[81 s5/7 42/12

62/15 €2/23 &5/5 80/2 BB/7

101/9 108/24

40/16 72/4 72/8

126/2
deference [1l}] 46/15
defies [1] iz2/8
pDafine [1} i7/1
dafined [2] TTL20 18/8
degree [10] 42720 78/15 82/2

115/8 118/23 124/14 124/20
130/8 130/10 130/18

11e/18 125/11
145/5

73713

48/25

2/23

r7/24
ig/s
BB/25

(1]
[1]
77/18
78/4
/25 27/13
19/3
102/6

department [9] 2/4 2/13 94/9
100/14 100/18 120/7 120711
128/25 132/2

Department of Homeland Security
125/285

departure [5] 105/19 115/7
127/16 132/5 139/24

departures [1] 125/25

depend [l] 79/¢

depending [3] S4/17 84/1
110/2%

dependa [2] 98/1 128/15

deport 1] 121/23

deported [1]
deposition [3]

111/17
12/22 14/8B

14/10
depositions [3] 71/22 99%/9
108/11
deprived {11 77/2
derogation [1} 125/4
depcribe {1] &B/21
dascribed [2] 61/8 107/23
descriptive [1] 75/1%
designated [3] 101/13 101/16
111/2
deaignating [1] 101/23
designaticon [1] 101/17
designed [3] 27/10 27/12
76/23
despite [1] 112/19

destroy [6] 13711 14/15 15/22
16/7 16/8 78712

daatroyed [4] 14/14 15/7
16/24 79/11

destroys [1] 13/18

deatruction [4] 19/1 77/5
7%/7 80/1s

detail [1]1 13z2/17

detainad [3] 102712 11s8/2
123/15

detainer [2]
detection [3]

138/21 139/23
38/8 38/18 41/7

detar [1] 87/19

dataericration [1] 109/20

determination [3] 46/1 121/1
141/11

detarminative [1] 46/13

determina [4] 15/13 15/20
30/6 44713

deterrence [11] S2/10 95/9
104721 104722 115/9 125/13
125/22 126/9% 126/12 126/15
127/6

deterrent [4]
111711 111/13

developing [1)

deviance [1]

deviation [1}

davoted [1]

DIAL [1] 247

DIANE [4] 1/20 4/20 145/3
145/16

did [3B] &/1 12/24 14/9
25/18 2672 29722 40/21 43/58
43/6 52/25 64/14 66/12 66/14
66/16 66/18 71/9 73/24 76/10
9n/6 92/7 93712 B3/17 94/5
94/% 97/21 98/18 98/20 99/2%
161/2% 105/19 105/20 105/22
106/3 110/10 110/23 121/9
131/3 141/19

didn't [34] 8/20 12712 12/18
14715 17/2 17/25 18/15 22/21

B7/13 93/17

120/23
l1s/6
27/8
131/3

28714 2978 32/19 33/231 37717
37719 38712 46/8 48724 4972
52/4 62/5 €7/15 7%/12 83/17
[Ak/24 8771 92/21 93/1 99/24
108/17 121/4 121/8 123/%
128/25 140/5
difference [13] 19/20
34/1 40/16 5371 53/2
91718 93/4 93/7 94/6
126€/20
differences [4]
113720 113/24
diffarent [23) 13/25 14/1
15/21 24/18 25714 29/19
33/16 33/17 42713 42/14
47/23 60/6 €3/20 B9/15 8S/16
90/14 92/2 68574 96713 106718
115/23 130/17 130/22
differentiated (2] 11/25 58/7
differently [3] 29/23 43711
110/20
difficult [1]
difficulty [1]
diligent [1] 128/10
dimension [£§] 28/11 82/7
111/12 111/13 3127/20 127/21
dimensione [2] 82/12 126/18
direct [3] 2/7 27724 59/1%
66/7 73713 73/20 85/16
133710 145/20
directed [3] 4%/11 103/14
118/12
directing [1]
direction [1]
diremctiona [1]
directives [1]
directly [5}
B8l/25% 126/12
dirty [1] 55/14
disadvantage [1] 108/12
disagres [2] 37/11 237/12
disappearance [4] 27/25 76/6
T6/7T TES9
disappointed [1]
digappeintment [1] 138/4
discharge [133] 6/% &/8 6/10
6/15 6/18 6/23 9/4 14/5 15/3
15/4 15/4 18/11 18/13 18/24
20/1 20716 20722 22/3 22/4
229 22722 22724 23/8 28/22
31720 31720 31721 33/10
13/20 3471 3474 34/5 34/6
3477 34711 34/14 34715 34/16
34/20 3577 35/17 3&/7 36/13
36721 37/8 3779 37/24 37/2%
ig/1 3a,/1 38710 3972 319/15
35/18 41/11 41715 41/19
41/23 48/18 4B/20 48/22
49/20 49723 50/9 50/11 51/7
51710 53/3 53716 53/24 54/2
S4/22 55/11 55/17 %&/15
56/25 SB/B 63/1 63/21 64/14
64/25 65/11 6€5/12 66/12
66/24 67/17 6B/8 68B/10 73/17
73/19 F3/25 74723 15/1 75/16
75/22 76/5 78/1 IB/2 TE/5
784/13 80/15 8178 B81/11 B1/13
81/20 81721 81/24 B83/5 83/5
83/ B3/6 B4/1 RB/3 88/4
81/% 91,13 112/8 112712
113/2 122717 l22/2% 123/3
123/9 123/10 124/25 128/1
125/25 126/1 12B/18B 128/18

33/3
B9/22
108/2

8G6/17 95/2

128/23
74/1%8

73/7
B3/3
71713
125/24
55/17 &8/5 77/23

136/2
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D

diacharge... [3] 134/15
134720 135/16

discharged [8] 62/17 €7/10

67/12 E7/13 69/8 75/14
112721 113/13
discharges [20] 7/21 7/23
24/12 24/13 28/13% 32721 34/9
49/2% 63719 €4/20 B1/8 89/5
9p0/20 9171 93,722 113/%
113/10 115/17 134/17 134/19
discharging [3] 49/17 58/10

126/10
disclose [1] 138/11
discomfort [1] 94 /23
disconnect [2] 39/17 4B/20

discount [2]
digcrete [1]

105/13 111/11
21/2

discretion [1] 7/22
discuss [1] 59/24
digecusged [1] 94/7
discuasing [1] 124/1%
discussion [4] 9/12 12/25
B4/18 85/7
discusaions [1] 85/1
digembark [1] 141713

disparagement [1] 114/17
digpparate [1] 42/19
disparities [S] 42719 93/24
114717 12277 122/8
disparity [3) 47/23 120/12
128/6
disposal [4]
3E/21 41/%5
disposale [2]
dipprovea [1] V)
digpute [B] 73/8B 75/23 75/23
80/9 BO/11 BO/13 86/20C 87/1

36/18 36/19

36/4 36/4

disputed [1] 122/24
disputes [2] 86/23 B6/24
disputing [2] a0/4 BO/S
disregard [1) 11%/¢
disregarded [1] 82/12
disrespect [1] 12&5/5
distinction [8] 37722 37723

53/% 61/11 62713 82/20 92/18
11B8/18

distinctions [3]
113/20

92/14 113/8

distinguishing [1) 61/4
digtrained [1] 59/13
distributed [1] 40/3

district {17] 1/1 1/1 1/156
1/21 1721 2/5 4/21 4/21 2a/5
47/15 117/4 118/12 11&/-4
118714 130/12 133/3 133/11

District of Massachusetts [1]
133711

divieiona [1]

Dmolasl [2]

DHA [1] 129/22

do [105] 9/4 9/9 12/24 13/13
16/% :7/22 17/22 19/5 18/10
18/12 2371 23/10 28/7 295/21
30/15 30/17 31/14 21/22 33/7
3379 33/18 33/22 3B/19 42/16
42717 4371 44/5 aa/7 a4/10
44/11 46/4 47/3 4875 49/9
51/9 54/7 62/14 66/2 67/1
67717 €9/12 6€9/20 70/21
TZ/L0 73/6 73/9 74717 76/2
76/8 76/11 7B/24 81/B B1/18

75/10
1/23 4/24

B2/6 82/10 91/21 92/9 93/23
Y4/22 94/23 94/24 95712
96/13 100/14 100/18 101/7
102/24 103/2 103/13 104/2
104/7 104/B 10S5/5 106/11
111/24 112/8 115/16 116/9
116/16 118/21 11%/4 119/12
119/13 119/13 126/4 126/6
127/15 128/2 128/1C 1293/5
13271 132/3 132/17 133/¢6
133/6 133/15 133/24 134/12
135/5 135/8 135/9% 135/14
138/22 140/24 145/7

COCKET [11] 1/4

document [1] &0/16

documented [1] 7/12

documents {11 7/7

does [39] 19/2 20/1% 28/3
29/7 30/25 33720 33/23 3573
40/24 41/2 41711 41/14 41/15
47/22 48/ w2716 5371 53/24
60/4 60/11 6C/1B 64/5 6B/3
72/10 79/9 8C/19 B3I/ 20 BE/5

23/12 102/71% 111/4 119710
120713 120/14 128/14 136/3
13677 136/21 145/20

doesn't [32])] 6/2 11/6 13/5
16/23 16724 20/13 27/3 29/23
31/24 35/18B 46/6 48/24 49%/6
52718 =53/1 SB/21 58/25 60/11
€1/1 64/24 £4/25% 70/8 71/20
72/2 7255 72/7 108/2 115/22
116/14 135/4 136/5 136/18

deing [16) 22/3 22/23 23/8
27/22 34712 53/8 76/17 BB/1S
91/14 11&6/4 116/5 116/8
120/18 124721 130/4 132/17

dollar [1] 31/6

deollars [1] 7/1

don't [95] 5/24 5/24 7/15
/18 7/22 9/24 10711 10/1%
10/23 11/1 13710 16/9 21/19
22/15 23/19% 24722 25/3 25/1%
IR/16 25716 2672 26/15 27/B
28/1 29/7 29/13 32/6 32/9
34/4 34713 34716 36710 37/11
37/12 42723 4378 47/7 47/19
51/9 51/23 %1/23 52/14 53/7
53/16 54/5 54/5 57/7 57/1%
60/25 6479 €4/21 65/10 6%/17
65/17 66/2% J2/6 72/9 74/1
74723 77710 BC0/24 BR/5 BT7/20
S1/1B 94/24 95716 95/22
g7/20 100/8 1lol/5 l01/6
10373 103/17 104712 105/10
165/15 107/13 110/2 115/15
119/2 113/25 12172 121/5
12271 132713 132/17 133724
133725 134/21 135/6 135/13
13675 136/7 136/20 138/20

done [5] 23/89 32/2 74/2
B2/21 124/2

donkey (3] 70/15 71711

double {11 137/17

double-check [1] 137/17

doubt [2] 4B/.6 118/22

DOUGLAS [1] 1/14

down [20] 12/.5 13/1 13/1
14/9 15/14 15717 1a/18 23/9
32/6 38713 43/18 51/2% 63/10
6B/5 71712 982/713 93/1 93/6&
109713 120/21

dramatically (1]

71/14

126/7

draw [5] 37/22 45710 118/18
121/8 122/1
drawing [1]
drawn [1]
dribble [1]
dripping [1]
driver [1]
drives [1]
drop [1]
drapped
113/1
drug [1] 127/13
dumping [1] 51/10
duplicative [2] 57/2 57/8
duration [2] 26&/16 84/2
during [23] 1B8/6 19722 20/%
27/22 33/21 35/5 35/B 315/15
37714 38B/€ 38712 3I8/7/24 39717
39/18 47/10 48723 S2/8B 52/10
83/ 87/25 99/6 99/21 132/19

61711
13/18
43/18
64/23
B3/11
121/15%5
12/1
[3] 112/14 113/1

dynamic [1] 109/23

dynamice [1] 31/17

E

E-MAIL [5] 1723 2/7 2/16 3/6

3/12 3/21 4/%5 4711 4/24

each [4] 5/20 6/3 52/3 133/4

earlier {51 3%/19% 81,/1% 83/17
94/8 131/7

early (1] 47/1

earnepat [1] 46/21

ears [1] s&8/18

eagily [1] 49/24

easy [1] 14/20

economics (1] &S8/12

ECS [3] 32/19 s4/18 121/20

ECS's [1] 44 /1

effect [7) 54/720 75/21 80/18
110/7 128722 130/8 136/5

effective [1] 97/3

effectively [3) 25/4 77/9
Bi/6

effecta [1]1 96/6

effectuate [1] B2/25

effectuates [1] H3,/2

efficient (1) 73/%

effort [3] 23/3 49/14 99723

eight [4] 101/22 116720

118/5 115/24

eighteen [1]

EISENBERG [1] 4/8

either [8] 10/4 48/9 53/3
€2/21 €2/24 110/14 127/14
136/7

elaborate [1)

element [1]

elaments [1]

eleven [4]
106/9

eleven-year-old (1) 106/%

eligible [5] 85&5/25 R&/1
100/16 110,/13 110/18

eliminate [1]1 €7/7

alse [15] 14/19 21/15 2a/9
24/23 25/15 25715 28/% 30/20
38/17 47/25 59714 61/23 62/2
£2/3 64/6 68/16 72/10 9%/12

117/14

129/1%
a0/16
124711
43/4 45/18 46/6

127420
elsewhere [1] 34/10
ambodiad [1] 125/2
emisgion [2] GS6/16 84/1
emisgions [1] 50711
emphasize [1] 20718
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employees (1] 7/22
employers [2] 116/6 12&6/2%
EMPLOYING [1] 1/25

empty [2] 7/1 32/10

encountered [1) B87/24
end [22] 5/20 &/3 15/15
16/19 1B/B 20/1 20/7 29/24
$2/11 €3/11 66/19 67/18
67/20 €B/3 71723 72/8 B83/14
100/1% 100/21 123/4 123/8
123/1%
endad [1]
enduring [1] 75/16
enforce [2] 32/19 1l02/24
enforcement (2] 103/25 130/20
engage [12] S5/18 22/9 22/12
22/21 31/25 32/9 %1/22 &2/4
52719 12771 127/1 131/9
engaged [11] 1¢/6 21/1 22/4
23/3 35/16 76712 7B/19 B4/25
B5/1 126/5% 131/13

120/7

engages [1} 126/21
engaging [1] 22/3
Engine [2] 230/9 96/3

Engine Roocm [1] 30/9%

engineer [27] 23/25 24/5 24/7
24/18 24716 24717 25/1 2872
2n/3 25/5 25/9 25710 29/10
25/13 2%/17 25718 25/1¢9
25/23 25/23 26719 43/21
47711 S96/1 97/2% 106/22
106/23 107/1

engineers [9] 24/4 43/4 46/25
87/23 10%/12 105/15 115/14
119/17 123/12

enhancement [32] 33/4 33/5
43/5 43/20 44716 4679 47/12
48/5 4B/8B 49/6 49/24 50/16
S0/17 s0/22 51/6 53/5 58/1
B1/8 B1/9 B1/12 83/15 83/21
A4/12 85/6 B6/19 92/21 54710
94/11 120711 120/13 120/17

121/7
anhancements [1] 51/6
encugh [7] 43/15 78/3 95/20

95/23 109/25 112713 121/7
entered [3] 123/2 134/18
141/3
enters [2] 132711 141/5
entertain [1] 108/23
entires {1] 96/3
entirely [1] 31/3

entitled (4] an/9 BO/11 B80/1s6
113718

entrance (1] 130/1

environment [2] 43/10 82/1

environmental [14) 2714 41/12

44/12 44715 44/19 45/20
49/14 %0/14 50/15 50/20
53/10 58/19 &0/15 82/4
agqual [2] B/25 129713
equivalent [1] 81/22
erratic [11 74/10
error [1l] l124/2
escorted [1] 111/18
especially [1) 122/23
ESQUIRE [B] 2/3 2/9 2/12 3/4
3/9 3/18 4/2 4/9
essentially [4] 31/2 52/15
33,/20 96725

eptablished [1] 9/11

eatablishing [1]
ethos [1] 7/20
svaluated [1}
evaluation (1]
evaluations [2] 7/9 86/14

evaporator [1] 951/12

even [13] 7/16 13/21 29/8B
45/17 45/5 65/23 65/25 67/7
7877 77/22 7873 10174 128/10

avening (1] 74/18

event [11] 49/1 74717 79/8
84 /24 8575 97716 98/7 104/8
118/3 121/6 126/5

events [5] 2B/19 S6/10 74/11
76/1 128B/2

aver [2] 1s&/1C 107/10

avary [5] 4B/16 48717 99/23
107/24 117/15

averybody {3]
121/6

everycne [1l] 66/11

everything [S] 9/20 10/9
58/13 €3/4 127/20

evidence {24] 5/13 5/15 5/22
7/6 %/6 11718 22/1 24710
27/21 2724 27724 3077 €2/7
63/6 64/7 64721 74/7 T74/1%S
76/1 7e/7 76718 B89/25 119/22
128/23

73/25

lac/20
82/24

21/1% 108/3

evidentiary [1] 26,712
evolving [1] 121/10
exacarbataes [1] 108/9

exactly [4] 18/1% 43/8 87/20
37/21

examination [1] 16/15

example [2] 51/21 132/19%

excapt [7] 4%/7 60/11 &0/25

83/10 103/18 117/16 13&/3

exception (1] 140/%

exceptions [1] 6&0/10

axcerpt [1] 5/18

axcessive [1]1 31/16

excluded (3] 12%/23 123/23
130/¢9

excluaieon [1] 102/13

exculpacte [1} 39%/12

exculpatory [2] 21/19 21/2%5
excuse [6] 9/9 27/4 &€7/11
&B/9 70/13 104/18
exercise [2) B2/15 131/17
RXHIBITS (1) 144/4
existence [3] 15/25 64/i
T4/24
existent [1]
exit [2]
Exotic [1]
expect (1]
expected [1]
expecting [1]
expedient [3)
expediting [1l]
axpenditures [1]
exparience [4]
115720 115/23
exparienced [1]
explain 2] 74/6 74/16
axplains [1l] 95/3
explanation (4] 5/B 11/1
22/1% 75/4
explanations [1] 22/15
explore [2] 32/24 S4/12
explored [3] 23/12 28/4 61/1%
expreased [1] 81/19

48,/11
139/24 141/12
125/7
135/15
T6/22
TE/23
6/4 6/5 6/6
107/8
7/18
21711 107/10

96/2

expressing (1)

extensive [4]
B4/2% 107/9

extent [1l] 103/21

extra [1] 58/12

extract [1] 30/15

extraordinary [1] 80/6

extraterritorial [2] B2/6
B2/11

eya [1]

84/12
73/22 B84/18

31/4

F

F.3d [1}
face [2] 17/22 130/%5

facility (5] 100/16 10¢/25
101723 110713 110/18

facing [4] 107/24 103/3
130/18 136/22

fact [17] 9/22 11/18 13/17
18/24 63/6 63/10 €3/13 75/11
83/24 8%/19 91717 103/17
105/17 108/22 110/14 131/2
137/20

factiona [11] 11/13

factor [7] 87/1% 108/1 112/1
11272 112/6 122/6 127714

factors [2] 59/2 106/19

facta [14] &/3 3/5 9/7 28/3
63/9 64/15 B0/4 BDSS B1/5S
91/1 581/8 96,22 112/10
119/10

factual [1) 80/11

fail [1] 3&6/18

failed [1] 54/9

tailing [3] 36/1 36/3 54/23
failure [4] 33/24 41/6 41/7
41/24

fair [8] 23/25% 318/11 47/8B
7873 95/12 102/23 103/13
126/19

fairly [7] 4&/6 54/2
787 79/9 92/6 120/4

fairness [1] 42/11

fall [2] 46/20 47/1

falls [1) 78/7

false [2B] 31/9 34/3 34/5
34/8 34/8 34/17 34/19% 3a/20
36/10 35/13 36/6 367131 36/18
17/ 37/7T 37710 39/15 49/22
52/85 52/11 S3/4 76/24 76/25
77/18 77/23 77/24 TB/B
118/15
faleity (1]
familiar [4]
109/23 14l1/4

families [1] 107/14

family (10] 98/13 58/17 106/8
106712 106,716 107720 108/8
108/10 109721 130/23

fan [1] 125/23

fanfan [1] 117/13

far [3]1 7/7 22/17 82/7

farm [1] 958/14

fashionm {6] 68/21 75/17 89/11
12574 130/9 131/12

40/6

T8/4

35/11
56/20 S7/14

fagter [1] 108/18

faver (1] 19/3

favorable [1] 16/4

FAX [4] 2/8 2/17 3/13 3/21
4/5 4/12

fear [1] 7/2

February [B] 15/4 38/10 55/1é

64/3 64/14 €5/13 7872 112/%
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federal [3] 122/2% 129/18
132/20

feal [3] 43/10 48B/25 134/13

feeling [1] 3B/20

feels [1] 134/14

felon {2] 132/21 140/1%

few [71] 9/8 12/8 S0/1 97/9

116724 123/23 137/20

fiftaen [3} 65/1% 72/19 B2/22
fifteen-minute [1] 72/19
Eifty [2) 29/11 10%/4
fifty-one [1] 29/11
fifty-two-year-old [1] 10%/4
figure [10] 10/19 18/2 18/3
18/4 18/8 30/15 30/21 20/23
31/1 31/8
figures [1]
figuring [1]
file [1] 94 /4
Filipino [2]
£1i11 [1]
final (3]

20/15
122/3

29/4 29/5
112/13
48/6 73/20 139/3
finally [3] 16/9 21/9 78/17
finaneial [6&] F/H O7/13 7/14
9/13 137/24 138/12
find [33] 9/9 16/19 23/4
29/5 29/22 30/13 36/10 37/25
63/20 64/23 66/2 73717 74/9
74723 74/23 TE/B FE/11 17/4
77/10 78/18 78/21 79/2 8i/18
83/6 83/7 84/12 84/13 BS/S
$0/17 105/8 116/20 125%/12
133/5
Einding [3) 65/3 €5/4 78/10
84 /15 B84/17 92/3 131/1 131/2
134/:9
findings
120/9
finde [2]

[4] 79/15 85/4 86/11
80/1 130/12
fine [17] 8/14 HBE6/5 BG/7
95/2> 102/1B 102/20 1c2/23
103721 123718 12979 133/8
137/21 13872 138/5 138/14
138724 139717
finger [1) 31/18
firat [30] 9/11 12/19 15/7
17/16 23/23 24715 25/1¢
25/17 25718 25/1% 35/5 40/15S
42/16 44/1 44/14 45/25 a47/9
4B /4 55/7 59/25 74/7 77/16
79/15 85/6 105/2 106/3 111/9
i16/25 123/15 124/12
fish [2] 3717 29/19
five [18] 11/5 22/25 49%/11
53/10 &56,/12 5R/2 SE/18 €0/23
61/3 B2/3 92/19 92/23 693/4
114/10 114/13 116/20 117/25
118/5
fixed [2]
flat [1]
flaw {1]
flaws (1]
flesh [2]
fleashed [1]
fleshing [1]
flight [2]
flipped [1]
FLOOR [2]
Plorida [2]
flow [1]
fluids [1]

120/24 120/25
130/21
50/12
11/17
22/11 44/11
88/21
22/13
106715 1Ge/21
40/2
1/22 a/22
47/10 11%/20
140/9
126/10

flush [16] 66/20 66/21 66/21
66728 67/1 67/6 67/17 &8/19
68/19 69/18 72/7 70712 70/19
71/16 71/24 72/8B

flushed [3] 65/24 €673 67714

flushing [4] 66/16 66/23
67/25 68B/2

focua [6] 2378 34/24 B7/12
11377 127/1% 127/19

focused [2] 37/20 126/2

focusing {21 35/1 128/6

follew [1] 10/1

following [1) 13&/13

follewa [11] 111/3

footnote [1] 65,/23

forcas [1) E2/15

foregoing [2] 145/8 145/18

foreign [B] 108/ 108712
107/15% 108717 109724 110/12
11¢c/16 132/18

forfeiture [1] 104/10

forget [1] 19/17

form [4] 21/1% 13/7 B&/2
116/6

formal [1] 96/8

formalities (1] 42/17

forth [7] 10/5 16711 97/19

98/15 100/15% 104/19 116/13
fortune [1] &85/2

forward [7] 26/8 30/24 63/5
84/10 117/19% 121/7 123/4
found [19] 37/16 3%/23 73/22
7573 75/4 75/19 79/9 BO/1l4
83/13 R3/15 83/19 87/22 89/8
92/20 113/17 113/22 11B/18
118/14 128/17

four [23] 10/13 22/2% s52/16
57/22 59/25 81/13 83/15
83/23 84/12 B4/23 93/5 93/6
93/15 93/19 94/10 97/23
101/16 114/7 1la/8 114/9
114/% 114/13 121/7

four-level [2] B3/1% B4/12
four-month [1]) ©93/19
four-point [3] Bi/13 ®s4/10
121/7

fourteen [4] 96/22 99/3 110/S
123/15

FRANFK [1] 4/17

frankliy [3] 74/7 74/14 109721
free [3] 25/22 92/17 131/23
freshwater [10] 91/12 112/12

112/13 112/1a 112/18 112/21
1213/14 122/17 123/% 123/10
front [3] 21/15 21/18 113/16
full [5] &/9 6/14 6/16 &/19
F/2 031722 41/3 71717 105/23

fully [3] 36/5 42/24 90/5
function [1) 127/6
fundamental [3] 30/14 104/16
126/14

further (6] 1671 79/15 B6/12
99/24 104/12 141/24

68/24 €3%/4 6978 70/11 70/15
7171 71/24 78722 B7T/13 92/9
93/17 95/7 104/21 111/11
111712 115/% 125/12 125/21
126/8 126/12 133/23

generally [2] 43/15 10&/2

generated [2] 124/22 124723

generating [1] 91/12
GECFFRION [1] 4717

Gertner [1] 110/22

get [43] 5S/21 13/5 13/10
14/7 17/7 17/9 17723 22/17
22/24 26/7 26721 31/6 32/4
32/6 32/9 34/9 35/21 35/24
41/1 41/10 43715 47/7 48/5
48/24 4B/24 51723 57/20
58/18 62/5 7472 79/20 98/11
105713 107715 107/16 108/12
110/16 111/2 111/4 111/1%
113723 127713 136/10

gets [2] 7F1/13 125/1%
getting [3] 231/8 SB/14 122/3
give [14] 17710 17/19 26/7

50/13 69719 70/7 70/8 BO/S7
102716 110/11 111/1 111/9
114/3 135/4

given [11] 15/10 1&/18 17/15
R1/1 BS5/19% BE/20 10274 108/1
128/6 136712 138/17

giving [1]1 109%/22

go [45] 5/7 11/20 11/20
17/13 17/19 17/20 1B/1 19/1%
2277 23722 30717 33/1 37/z21
3a/5 3B/10 39/7 A9/% 56/89
58/25 59/1 59%9/17 €2/23 64/5
66/9 £9/25 71710 73/8 B7/19
87720 93/6 98717 98B/20 99/25
101722 107/7 118/11 121/7
123/18 124/11 128/8 128/12
128/14 136/10 136/25 140/22

goals [1] 1C4/19

goes [9] 10/1 13/10 &2/4
93/1 10k/6 107/14 1i0D8/6
12773 132/19

going [60] 5/B 5/21 6/11 6/23
11/9 11/15 13716 15/14 19/5
20/21 21/3 21/22 22/6 22/9
22/17 24/22 26/16 31075 30/%6
11/24 46/11 47/20 48/2 58/15
61721 62/6 €3/16 £4/711 67717
67/22 68/1 71/6 72/7 73713
83/20 84/9 84712 B7/1% 8720
98/1% 9%/19 100/21 104/24
117723 119715 121/2 121/3
121/8 121712 122/12 128B/12
128B/13 129/15% 132/23 133/21
133/22 136/24 136/25 137/17
13ig/23

Golik [3] 20/25 25/18 2&5/20

gone [4) 2379 67/25% 9%/6
10z/8

got [28] 5/18 /1 10/13

10/14 10/1% 1%/3 1&8/8 16/22

furthermore [1} 843/7 21710 25723 26/4 32716 34/24

future [1] 123/2 3776 37/16 39/9 58/8 62/11

el 62/16 93710 97/3 101/22
109714 105715 109716 115/16

Gabel [1] 95/11 117725 121/9

Gary [11 9/25 gotten [2] 11/6 62714

gather [2] 98/13 136/3 Government [63] S/21 5/23 9/8

gave (2] 112/8 123/6 9/16 10/5 12/18 13/5 13/8

general [28] 21/6 66/23 &7/18B
€7/19 &V/22 68/20 €8/23

19/% 17/15 18/18 24/11 28/1
29/8 32/17 46/4 46/8 49/25
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16/5 16/16 18/22 23/24 24/13

Government... [45] 54/13
55/21 56/18 62/7 62/19 63/5
65/21 66/5 69/6 F1/20 72/15
73714 73/1B 73/24 75/24 76/8
77714 79/10 7%/13 B&/8 90723
91/5 94/8 54/5 35/5 95/14
97/4 100/6 102/19 103/21
112/16 113/14 114/5 114/24
116719 118720 120/14 121/4
121710 12272 123/1 132/4
13474 13a/1% 1a1/25

Governmant'a [20] 9/3 12717
13/6 20/19 27/16 37/14 a43/2
63/8 69/14 74/7 B7/8 87/10
AA/6 98/9 113/11 113/25

11573 121/17 122721 123/9
Grand [4] 13/3 17/13 17/19
71723
gratuitous [2] 104/4 104/7
gray [2] 3/3 87/23
grease [1}] 18/23
graat [4] 10/2 125/1 126/16
129/6

greater [4] 104/1B 10G4/25
116710 125/19

greatly (1] 124/3

graetinga [1] 80/2%

ground [1] 112/13

grounds [1] 84/24

group [11 25/25

grueling [1] 107/22

GUARD [34] a/14 B5/20 6/3 9720
10/7 10/% 17/18 19/14 19/19
20/2 22/5 2276 26/22 27/14
27/23 2B/22 29718 30/2 30/17
30/22 31723 38/7 77/3 78/11
79/2 B?/17 8972 BB/3 92/5
95/11 96/25 141/6 141/7
141710

guess [22] 16/3 20/17 34/2
314/12 40720 42/14 42/21
46/10 48/2% S8/14 64/5 &5/3
a5/16 98/2 115/5 115/12
115724 117721 118/14 132/16
135724 138/1%

guidance [1] 43/3

guideline [30] 40/22 40/23
53/21 S4,/1 %4/24 55/6 58/1%
73/6 t3/10 79716 81/7 81/16
85/13 A5/7/17 R&/23 BA/E 92/16
92/17 93719 24712 95/4
110711 115/15 115/16 115/1¢6
115/23 118/8 120/24 124/19
124/21

Guideline Range [1] 394/12

guidelines [2%] 27/10 42/17
6l/16 &61/17 77/14 78/8 E0/17
Bi/3 B1/1 105/10 105/16
108/17 11577 115/19% 117/2
118/19% 118/24 118/24 11%/4
120/6 120/7 121/16 122/3
122710 124715 124/16 124723
126/4 128/20

28/9 29/16 29/17 30/11 31/13
32/21 32725 41/22 43/20 62/9
66/18 69/2 71/22 74/20 75/9
75714 75/21 Fe/1 /2 1M/1S
7871 7B/11 B5/1 B6&/15 B&/25
91/7 92/19 9474 97/9 97/13
96/6 10B/10 108/15 109/9
113/10 115/16 131/2a 132/7

hadn't [1] 84/25

half [3] 6/19 7/4 31/22

Halfway [4] 85/21 86/1 110/13
133/20

Halfway House [3]
110/13

hand [5] I6/7 43/14 Bl/23
88/5 101/21

Handed [1] 92/12

handle [2] 11/3 23/7 26/15

handles [1] 132/14

handling [1] &1/9

jhang [1) 57/

happen [9] 14/22 14/23 15/1
21/3 39/19 71/9 105/14
122712 140/6

happened [(13] 10/14 11/19
13/23 14721 14/21 1575 1B/S
1B/15 239/10 33714 82/23 €5/1
97/14

happening [7] 23/4 30/21 29/4
39/19 107/21 109725 110/1

happens {9] 19/17 53/12 67716
67/20 68/2 71/23 125/16
140/14 140/23

85/21 Be/1

happy [31 15/14 43/24 121/7
Harbor [3] 55/12 B2/21 B2/22
Harbors [1] 5&/25

hard (3] 36/10 109/25 115/11
harma [1] ga/1

Hart [l] &§/2%

has {68] 8/1 9/11 10/10 13/3

20/2 24/11 26/8 26/16 26/17
26/21 26/22 28/1 31/10 33/9
38/24 40/15 40/24 44/12
44/15% 49/3 B50/12 51/8 51/9
60/7 €3/5 6375 87/20 73/1%8
75/15 76/8 17/11 79710 75/22
81/7 83/11 87/17 87/24 BB/24
89/23 9&8/9 96/12 96/22 97/11
9B8/8 98/1s 100/15% 102/7
108/9 10979 109711 105/12
110/3 110/4 110/5 115/6
115/20 115/24 120/10 125/10
126/8 127719 127/20 131/8
131713 134/12 13573 138/14

138/16
hasn't [2] 79%/13 116/7%
hat [1] 9777
have (1721 7/13 7/22 8/12

8/21 B/25 9/4 11/1 14/1
1a/21 15/23 16/1 16/23 16/24
17/2 1774 18/12 19/12 19/14
20/4 23/9 23710 2471 24/1
24/7 24/9 25716 25/16 25/18
26/18 27717 29713 31/4 31/14

Guidelinea' [2] 61/24 72/15 31/23 32/9 33/22 34/3 34/4
Gulf [1] 119/23 34/5 34/8 34713 34/16 34/1l6
guts [1] 33/18 34/16 36/6 36/17 38/20 33/11
guy [4] 10/13 10/15 10/21 19/15 40/5 41/12 41/16 42/8
13/17 42/16 44/5 46/23 46/25 47/3
guys [1] 17/25 48/8 49/25 S0/18 50/21 51/20
H 51/21 52/13 52/14 56/5 56/10
58/12 61/1 €3/12 63/19% 64/18
had [46] 13/8 13/22 16/5

64/2% 65/14 65/17 67/25 69/6
T0/23 0 24 72710 F2/12
74715 7577 17/6 73/9 BO/13
Bl1/6 B2/6 B2/8 A3/13 B3/19
A4/6 B4/16 B5/15 8B/2 BB/15
BE/21 91/8 92721 93/1 83/12
93/12 93/20 93/23 94722
94,/24 94/24 94/24 55/10
96/19 97/14 97/16 97/18 98/6
98/13 98/13 100/3 1lo0/8
10C/9 10272 103717 104/1
104/12 105/B 105/14 109/6
106/7 108/10 109/23 112/16
113/6 116711 116711 116/17
116/18 117/14 119713 119/14
12¢/14 120/16 120717 120/22
123/7 123/12 123/13 123/23
12473 124/3 124716 124/2¢
124/21 124/22 12673 126/9
127/23 127/24 12871 128/2
126/13 131/16 132/4 134723
136/1 136/9 136/17 137/10
136720 139720 140716 140/25
141/9

haven't [9] 16/7 17/14 17/15
25/4 2B/5 43/13 43/13 8s6/22
12z2/1

having [12] 10/7 11i/4 12/1¢
21710 30/6 S8/9% 12674 128/22
130/22 131/13 133/1 133/3

hazardous [3] 40/3 49/19
49/18

he [211] &/258 &/25 &/1 /13
g/19 10/1 11/10 11/13 11/14
11/16 12/11 12/21 12/22
12/22 12723 12/24 13/3 13/3
13/3 1374 13/5 13711 13/22
13724 13/25 14/10 14/14
14/14 14/15 16/5 16/9 16/13
16/1% 16/16 16/17 16/22
16/23 16/24 16/24 17/2 17/3
18716 15/13 20/20 20/21
20721 20/23 20/25 21/2 21/8
21711 21717 22/2 22/4 23/9
24/13 24/15 24/1% 25/22
26722 2B/14 29/7 29/9 29717
3p/11 30/25 31/1 21/10 31/13
32721 44/1 45/12 a45/25 £5/10
65/12 65/13 65/24 66/2 66/7
£€6/10 66/10 66/11 66/14
€6/17 66/19 66/19 67/5 £9/16
70512 70G/18 w2/ 18/12 18/12
75/14 75715 75/18 7TE€/16
76/1B 77/1% 7B/4 78/% 78B/S
78/5 78/11 797106 78/l 78/1z2
B0/12 80/16 BS/20 85/25
g8/22 88/24 BB/25 89/1 B9/s
90/5 90/6 90/7 91/7 91/14
91/15 92/7 93/12 93/12 33/13
96/3 96/10 96/12 96/13 97/6
97/7 97/14 97/16 97718 97721
g8/6 9B/B 98712 98/18 9B/20
100/1 100/1 100/16 100/19
100/19 101712 102/5 102/8
102/9 102/12 10%/6 108/6
109/7 109/9 109/9 109/11
105712 109713 109/14 1058/15
108/16 110711 111/2 111/4
112/17 111/17 111718 113/1%
119/22 119/23 122/24 123/%
123/7 126/21 127/1 127/3
128/25 129715 129721 1298/23
129/24 130/5 130/10 130/11
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him [47] 7/9% 7/12 1071 11/6
12/14 13/9 17/3 26/7 27/24

he... [26] 130/12 131/9
131/12 131713 132/9 13i2/11
132/15 132/19 133/4 133/14
133/15 133/20 136/5 136/9
136/11 136/12 136/12 138/4
138/17 138/17 139/9 133/1%
140/6 14173 141/12 141/13

he*11 [1] 16/22

he's [4%] 10/13 10/14 1&6/12
16/22 25/22 27/6 2B/19 28/20
29/4 29/22 29/25 30/3 20/9
30/10 30710 30/21 31/8 31/:12
80/11 80713 B85/19 B5/25 96/2
96/11 96724 97719 97/20
98/17 100721 101/21 107/2Q
113/18 113723 126/17 130/13
131/22 131/24 132710 132/12
132/18 132720 132/21 132/21
132723 133/9 133712 133/22
13%/15 141/4

haad [4] 15/10 31/5 31/6
46/24

heading [2)

headway [1)

Health [1] s82/2

hear [8] 2B/ 85/21 6271
64/6 €7/15 72/20 108/5
123721

heard [4]
H3/16

hearing [5]
9/19 143/3

hearinge [1]1 73/22

heart [1] 123/7

heals [1] 22/5

held [5] 75/11 8572 1loz/3
107/4 108/17

hell [1] 109/17

henca [1] 75/23

here [97] 7514 22717 22/20
34/11 36/15 37722 37722
38/19 39/13 41/12 42/2 42/15
43/2% 45713 50721 53/23
55/11 57/2 58/16 59/4 71/20
72/2 73/14 73/17 75/16 75/24
79/4 BO/13 B1/1 B1/10 82/7
43/20 84/22 Be/11l B7/5 B7/16
87/22 88/21 89/10 B9/22 91/8
94 /16 95/24 96,/22 9R/8 98/21
98/3 99/6 9%/16 99721 101710
103718 104717 105/3 105/14
105/24 107/7 107720 109/14
109717 110/1 11074 111/17
111725 113/20 11577 115/15
115722 116/11 117/11 118/19
118713 120/5 120718 121/12
12275 122716 122715 122722
122723 123/6 123/6 123/15
124718 125/13 125/22 126/2
126/8 12779 128/17 129%9/14
129715 129/21 131/3 133/9
135/7 136/2%

hareby [1] 145/7

harself [1) 145/21

hide [2] 3/22 10/6

high [2] 115/12 129/14

higher [1] 110/16

highlight [1] 105/3

highlighted [1] 113/4

highlights [1] 105/5

highly [2] 127/2 136/24

29/14
121/12

TE/7

20/23 20/24 66/1

1/11 8/2 &/12

29/6 29723 29/23 31/1 31/18B
75710 76/24 73/19 BOST B80/14
92/20 101/1% 101721 101/23
102710 102721 103/14 103/17
i02/19 108/8 107/7 108/23
110/4 113722 123/5 123/6
123718 127/1 127/12 128/24
12971 132/13 133/3 133/10
136/3 137/1 137/1 139/23

himeelf [8] 23/5 23/9 76/10
76/15 TB/20 96/2 126/5
130712

hisg [74] 11/1% 12/13 13/11
14710 15/9 21/8 23/7 2B/20
28721 29/3 31/2 31/10 47/9
65/2% 66/7 67/5 67/7 €3/15
72/6 76724 T8/21 T8B/22 78/23
79/18 79/23 BS5/19% 89/2 89/13
90/5 30/7 80/9 91/7 %4/11
96/4 96/4 86/8 9777 97/17
97/21 97/24 98712 898/17

9B /18 100/2 102/4 102/6
102/21 107/20 108/10 109/8
102/1% 109716 110/7% 111/4
111719 111/19 122/25 123/3
12377 123/18 126/25 130/8
13ic/8 130/17 130/23 130/23
13179 13471 136/4 138/1¢
138717 138/18 139/24 140/1

history [2] 95/16 119/%
hit [2] 71/11 112/4
heem (12]  5/10 28/24 38/25

19/22 4%/1 4B/1% 53/19 54/4
55/2 55/13 55/15 103/1%

hold [2] 7/5 7/5

hole [1] 102/4

holiday [2] 99/15 108/2C

Holmes [1] 21/1¢C

home [22] 18/1 25/22 87/17
98/20 993/% 99/5 99/6 99/15
95/17 99/19 99/19 59/24
99/2% 10071 100/1 106/%
10677 107/7 108/12 109/22
11673 123/113

Homeland (4] 129/25 132/2
132/14 132/15%

Homer [3] 45/14 4%/16 4%/17

homes [1) 108/23

Honor [116) 5/% 9/7 9/21
10725 11/2 12/15% 14/7 15/11
18/2% 2179 21/12 22721 23/10
26/2 2871 28/14 31/13 32/15
33/15 36/12 37/11 38/23
39720 4074 40710 40/24 41/8
41716 42/1 42/7 43/24 44/7
44/25 45/15 45/1B 49/% 49/16
50/13 50/23 52/18 %4/9 54/16
55/5 55/24 56/2 56/11 56/23
57/18 58/15 59/18 60/13 62/4
67/16 69/9 69/14 69724 72/17
83/16 84/15 B85/19% B6/15 87/2
BY/6& 87/7 BTS10 BE/SS 88714
B9/20 89/23 92/24 93/5 93/7
94/5 10178 101/19 104/15
104/16 105/2 10671 107/19
10874 108/21 109712 112/1
11373 113724 114/20 116/7
116/24 118/6 11B/17 119%/1l4
122/5 122720 12477 131/20
133/7 133719 134/7 134/9
134/23 13S/17 135/23 136/8

136/18 136/23 137/1% 137/21
137/23 138/15 138/19 139%/6
139/17 139/20 140/24 142/1
HONORABLE [3] 1/14 5/5 73/3

hose [1] 20/15

hostage [l] 85/2

hotel [2] 13711 17/20 9&€/25
hour [1] 127/13

hourse [3] 32/6 52716 52/17

House [15] 85,/21 86/1 96/24

37/5 100/22 101710 101/18
110/13 111/2 12B/5 133/20
133722 134/2 136/6 13971

House of Correctieonm [1]1 136/¢6

House of Corrections [1]
133722

how ([34] 6/25 11/3 1z/10
13/13 16/5% 26725 30/15 31/2
34/3 35/10 42/12 43/2 44/13
55/4 S58/11 66/2% 67/1 7z2/1
100/9 100717 102724 109/2
110/3 116713 119/25 120/6
120/14 122/10 126714 127/12
127716 128/14 132/13 138/11

however (5] 10/10 23/6 77/8
6%/19 127/15

hubris [1) 10/2

huge [2] 106/7 112/12

hung [1] 58/14

bydraulic (1)

hypothetical

131/10
[1] 53/11

I

I'd [9) 9/7 45/22 49/5 59/18
112/2 117721 122711 123/24
137/16

I1'11 [25] 1677 l6/8 28/%6
40/10 46/17 62/1 62/23 €3/20
66/9 72/19 72/20 731/9 7e/7
74¢/5 79/21 80/1 BO/7 103/9
123721 124/2 124/8 133/10
135/15 13771 137/1

I'm {BO] 5/21 /14 11/9
16717 16719 17/9 18/1 19/S
21722 22/1e 34/2 35/% 38/3
al1/2 43/13 43/24 44/19 45/10
46/3 46/11 46/23 a7/4 a7/19
50/5 50/6 54/9 55/B 55/20
54/20 R6/20 SB/11 58/14
61/20 £4/16 66/1 €3/17 69/23
Fo/3 7047 73713 B2/7 8z/7
A5/3 BL/22 87/1B 90/16 93/3
38/25 101711 101/11 103/1
10471 104/5 104/8 111/25
113719 113721 114/2 115/24
118/25 11%/14 121/1 121/8
121712 122/5 124/1 125/23
129/15 129/20 131721 131/25
13272 132748 13371 134/21
135/7 136/3 137/8 139/2
140/12

I've [21] 11/6 62/14 64/21
74/18 75/24 80723 BO/25
B1/1l6 B6/22 87722 93/10
107/10 121/1 124/1 125/13
1lz6/16 129%/6 130715 131/1%
132/7 135/2

ICE [31] 10273 132/1 139/20

idea [7] 12/3 1878 21/Z0
70/10 9B/15 115/8B 115/24

identification [1l] 2&8/11

identified [5] 6€/7 28/% B9/23
123/1 126/11
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identifiemg [2]

identify [S]
99,/23% 129717

idle [1] 78/24

illegal 8] 21/1 22/3 22/4
24/8 2B/22 31/25 32/9 39/1

illegally (i) 129/19

illustratea [1] 75/7

imagine [1] 132/5

immaterial [2] €3/22 83/8

immediately [1] 111/9

immigration [2] 102/4 133721

impeached [1] 12/4

impede [2] 29/9 30/23

50/7 50/8

implementation [1] 47/18
implies (1] 134/1%
important [%] 64/13 73/9

92/10 11l2/6 125/3 12%/%

125/24 129/3 134/11
importantly [1] 90/3
impose [8] 77723 102/20

123717 123/17 129/7 123%/9

129710 137/23 138/4

imposed [7] 103/22 107/17
116/18 123/14 127/21 131/15
137721

imposes [1] 128/4

imposing (3] SB/9 100/9
124710

imposition [1] 125/18
impreasion [5] &/20 &7/24
62/19 7T0/7 70/8
imprisoonment [1] 110/7
improper [1] 135/10
inappropriate [1] 129/21
incarcerated [1] 098 /17
incarcaration [11] BS/13
10272 102/10 11175 114/22
11571 122719 122/22 127/7
129/8 131/14
incentive [2] 9/13 26/18
include [5] 41/11 41/15 94/9
135/1% 138/4
included [2]
ineludes [1]
including [2]
incommengurables [1] 124/9
incorporate (1] 7&/21
increase [3] 55/24 81/14
115/14
increases [1]
increasing (1]
incraedible {1]
inculpated [1]
inculpatory [4]
15/8 15/12
independence [1]
independent [2]
indicated {2]
indication [1]
indicted [3]

41/25 53/4
115/8
111/19 138/1

128/1
125/11
108/5
14/17
13/17 13/2¢

96 /6

120/9 141/11
75/21 HAG/24
19/24

106/14 106/15

106/16
individual [3] 47/4 110712
128/16
individual's [1] 87/25
inextricably [1] 81/24
inference (1] 15/23
inferred [1] 19/3
inflame (1] 43%/8
influence [5] 28/13 258/10

29/18 30/22 75/1

30/3 45/22 76/15

influencing [1] 78/23

inform [1] 13¢/11
information [261 &/24 9/1%8
12713 12/16 17/15 27/13 29/6
26717 30/18 31/9 72/2 76/22
?7/3 717/6 FTTSLI OTB/1T 92/4
110/15 112/17 113/11 115/10
116/15 124/21 12%/14 138/11
140725

innervating [1] 111/11
inquiry [1] 78/22

ingart [3] a0/1 B3/12 83/14

ingidioue [1] 91/10

inspected [1] &/5

instance [1] 34/19

ingtant [1] 78/23

inptruction [2] 29/9 &63/10

ingtructive [3] 40/25 42/5
8072

instructs [1] 90/5

insulate [1] 76/24

intelligence {1] 28/21

intend [l] 66/12

intended [1] 78,711

intending [1] 123/2

intent [2] 30/22 128/22

interested [3] 22/23 113/21
145711

intereasting [1] 46/12

interlopers [1] 104/4

internal [1] 46/1

international [9] 3/5 3/140
4710 B2/14 82/17 B2/22 83/%
125/10 130/20

Internet [1] 119/11

interprat [1] 43/6

interpratations {1] AO/10

interpreted {2] 43/3 a3/7

INTERPRETER [1] 4/18

interrupt [1] 139/3

interrupted [1] 33/12

interrupticn [1] 130/17

intertwinad [1] 81/24

interval [1] 104/7

interview [2] 102/8 139/24

interviewed [1] 13/8

interviews [2] 12/19 17/16

introduced (1] B5/3

investigation [4] 27/11 29/19
30/23 99/22

invoke [1]1 51/18

involve (4] 33/23 51/10 59/2%
64,/14

invelved [40] 14717 20/25
26/6 2B/19 29718 33717 33/25
3471 34/6 24/14 34724 36/19
36723 3771 3773 37/3 37723
4171 41710 44/3 51/6 51/8
53/5% 53/% 65/1% 77/19 78/12
79/4 Bl712 81/21 B1l/25 8§&/1%
96/19 112/12 112/17 113/15
114721 115/25 125/8 128/1

involvemant (4] 10/1% 40/23
44/2 79723

involves {4]
10&6/4

involwving [4]

53/12 83/5 104/9

ia/9 a0/19

c6/15 65713 65714 76713
Bl/20 111/7
Icmea {1] 119717
irrelevant [1] 111i/1
irrespective [2] 234/7 66/1B
ie [500] 5/5 /4 7/4 7714

7/17 7/18 7/18 B/11 8/15 9/2
9/2 8/5 9/5 9721 9722 9/22
10/6 10/% 10/6 10/95 11/3
11/4 12/3 12/5 12/7 12/%
13/14 13/19 13/19 13/25
13/25 14/2 14/17 14/23 15/1
15/12 15/14 16/4 16/a4 16/4
16/13 16/17 16/1B 16/21
16/24 17713 17/21 18/2 18/3
18/4 19/3 19/9 19/24 20/9
20/18 21/3 21/12 21/25 22/2
22/17 22/19 22720 22/21 2372
24722 24723 26724 27/25
28/12 28/18 28/23 25/2 29/3
29/18 29/21 30/6 30/6 30/9
30510 30712 30719 3G/20 31i/38
31718 32/5 3373 33/6 33/B
33/9 33/17 33/21 34/2 34/10
34/14 34/21 35/5 35/5 35/11
35/12 36/1 36/17 36/19 36/21
36/22 36/24 37/4a 3775 37/6
37/7 37713 37716 37723 38/6
38712 3IB/22 39711 3s/18
39/18 40/3 40/3 40/14 40/16
40725 41/3 41/11 41718 41/19
41/22 a2/5 42/11 az2/16 az/z0
43719 43/19 44/1 44724 45/19%
45/23 45/25 46/5 46/5 46/11
46/18 47/19 47/20 48/4 48/9
48/12 4B/17 48/25 49/6 493/6
50/9 50/10 50/16 51/3 51/6
51/10 52/8 52/9 52/22 52/22
53/4 53/B 53/9 83/15 53/17
53/20 54/6 5477 S54/16 54/17
54/20 55/3 55/4 55/5 55/9
55/10 55/15 56/14 57/2 57/3
57/18 57/15 57/25 58/2 58/3
58/3 SA/4 G58/8 5A/12 SB/13
58/15 59/4 59%/6 53/9 53/21
60/6 60/13 60/23 61/2 61/4
§1/4 61/7 €1/7 62/2 62/3
62/6 €2/6 62/8 &62/8 €2/15
62/16 63/3 63/11 63/11 63/13
64/1 64/7 64/13 64/20 64/21
65/4 65/5 65/16 65/23 66/13
66/23 67/20 68/1 68/12 B8/14
6B/21 65/2 69%/5 63/7 69/20
70/2 70/14 70/23 70/25 71/1
71/5 71747 71/16 71/20 71/23
71/24 T2/4 T2/9 T3/3 T3/6
73/8 7379 73714 74/24 T5/€6
75/18 75/21 76/3 76/9 T76/11
76/14 77716 1876 7%/10 79/18
79/25 BO/7 B80/% BO/12 80D/1L4
B0/16 BO/16 BO/22 BO/25
Bl1/11 B1/15% 81/i5% A1/19
81/22 81/2% B82/1 B2/2 82/9
82/11 82/15 82/24 83/1 Bi/6
83/14 83/14 B3/15 B3/23 B4/4
84/5 B4/B 84/3 B4/11 8a4/14
84/19 B4/20 85/8 B85/17 B5/17
86/8 B&/11 87711 A7/11 B7/12
87/15 87/21 88/2 A8/6 BE/8
88/10 88710 B8B/11 B8/22 89/8
89/10 89,/16 50/1 §0/3 350/11
90/12 90/14 90719 90/20
91/10 91/16 %1/17 $1/1%
91/22 91/24 22/1 92/1 32/3
92/6 92/10 9%2/18 §2/23 584/11
94/23 95/% 35/12 95/14 95/1%
95/19 95/1% 95/24 55/24 96/7
5&/7 96/24 96/25 97/11 97/25
9B/9 $B/1% 100/11 100/14
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36/19 37/7
38/6 38/13

37716 37719 37/20
38/13 34/14 3B/18

is... [13B] 100/21 101/¢9
101/11 101/17 101720 102/7
102716 10373 103714 103/22
104/5 104/6 104717 104/17
104717 104/25 10577 105/24
105/24 106/14 106/15 106/16
1067148 106720 106724 107/11
107/14 107/1% 107/23 108/1
108/5 108/5 108/6 103/2
109716 110/7 110/14 110/14
110/18 111/14 111/16 111/17
111717 111/24 111/25 112/25
113721 113/25 114/15 114/15
114716 114/22 114/9% 11%/11
115712 115/14 115/23 116/4
116/15 116/16 118/11 118/16
119/6 119721 120/7 120/16
120/24 120/24 121/6 121/13
122/7 122710 122711 122/11
122/18 122/22 123/9% 123/10
123/16 123/21 124/8 124/10
124718 124715 124/24 124/25
125/1 125713 125/1% 125/18
125719 125/24 126/14 126/16
126/15% 126/21 127/6 127/6
127/9 127721 127/23 127723
128/8 128717 129/3 129/%
12977 129713 129/23 129/23
130/ 130/7 130/10 130/11
130/17 130721 131/4 131/8
131722 132/10 132/1% 132/16
134/10 134/19 135/7 135/14
135/24 136/9 136/15 13B/4
138/% 139/6 1393/12 1395/14
140/6 140713 140/15 145/8
ign*'t [13) 13/16 13/19 43/15
46/9 B0/17 B&/3 63722 €8/8
68710 103/ 110/14 120/18
127/12
isgue [17] B8/4 25714 42/14
44 /8 44/24 46710 47/24 49/1
63/2 44/20 87/20 95/21 9&8/7
108/8 113/2 135/23 133/19
issues [2] 72/19 BU/14
it [448] 6/1 &/ 6/4 6/12
6/13 6713 &/18 6/2% 7/4 7716
8,1 B/4 B8/7 B/9 8/11 B/11
8/12 B/12 B8/14 B/15 B/15
8/21 8/24 9/11 10/3 10/3
190/18 10/23 11/6 11/15 11/16
12/1 12/3 12/5 12/10 13/1
13/1 13/18 13719 14/1 14/7
14/14 14/15 14/17 14/20
14/21 14/24 15/7 16/1 1&/3
16/7 1&/7 16/8 16/2% 17/23
17/2% 18710 18/11 18/12 19/1
18/2 19/% 20713 26/23 20/24
21/2 2172 21/20 21/23 21/25
22/2 22/8 22/8 22/10 22724
23/1 23/9 26/3 26/10 26/18
26717 26/17 26/22 26/23
27711 27/12 27713 27718
27/1% 27722 28/6 28710 28/12
24/16 28717 28723 29/2 29/7
29/8 29/8 2%/24 30/6 30/19
30720 31/8 31/13 31/1% 31/15
31723 3271 32/7 3278 32/13
3z2/1e 33/6 33/9 33/20 33/22
313/25 34/5 34/15 34/20 35/4
35/% 35710 35/18 3%/18 35/1%3
35/22 36710 36/1C 36/1¢

3g8/24 39/3
395/19 40/2

39/5 33/9 39/11
40/12 40/15 a0/24
40/24 41/4 41715 42/18 42/19
43/6 43/14 43/17 43/18 aa/13
45/14 45/1% 45719 46/11
47/18 47/19 47/20 47722 48/4
48712 48/24 48/24 48B/25 49/1
49/2 a9/3 49/3 49/3 49/5
49/7 49/1C 49/13 49722 50/7
50/8 50/8 50/9% 50/13 50/17
£0/22 51/8 51/9% 51/10 51/20
52/6 52/8 52/% 52/16 52/18
52/22 52/2% S2/25 52/25
53712 53/17 54,7 S4/16 54/17
55/10 55/17 S6/3 S7/3 57/7
57/9 57/11 57/17 57/18 58/12
58/21 S8/23 58/25 59/6 59/10
59/24 60/7 60/9 &0/10 80/11
60/11 €0/25 61/7 61/7 61/18
61/21 62/8 62/9 £2/12 62/21
62/21 62/22 63/16 63/16
63/20 63/22 64/5 64/7 64/7
64/24 64/24 64/25 64/25 £5/4
65/5 €5/5 65/14 65/14 6€6/2
66/13 66/13 65/16 66/18
66/18 66/19 67/14 67/14
£7/15 68/1 68/3 68/11 68/14
68/195 68/21 69/1 69/14 70/15
71/3 71/6 71711 71/13 72/2
72/7 72/8 72/9 72/10 73/6
73/15 T3/F22 7479 T4/12 74716
T4/18B 74/23 75/2 US/% is/12
75/19 75/20 75/24 77/2 17/25
78/3 7874 T8/7 79712 79/12

12/20 13/2 14/20 15/8 15/21
15/21 1v/6 17/17 18/1¢ 18/18
19/20 20/12 21/24 21/24 22/9
22/24 23/2% 26/19 26/24
26/25 2B/12 2%/11 25/12
30/12 3173 31/15 31/16 21/18
12716 33/7 33/16 33/17 34/19
35/19 36/B 36/23 36/2% 37/2%
38711 33/4 40/6 42/2 42/3
42/4 42/4 42/14 42/18 a3/l
42712 44716 45/18 45/21
45/25 46/11 46713 46/14 47/6
47715 47/15 48/3 48/14 495/19
52/6 52/10 53/6 53/7 53/17
54/% S4/11 54/15 54/17 SE/6
58/18 59/15 61/11 61/12
62/2% 63/2 63715 6€3/18 €4/23
66/8 66/14 £6/21 €7/2 67/4
6€B/7 71/1 71/3 71/6 7T1/7
73/18 75/4 77/20 79/8 82/23
Ba/6 84/9% 85/15 87/14 87/16
BE/1 89/15 90/5 92/7 92/19
93/6 94/7 95/20 95/23 97/2
97/7 $B/S5 100/13 101L/12
102723 103/9 103/10 105716
105/17 106712 107/9% 10B/3
108/1 109/19% 108/25 112/1
112/2 113/1% 115/12 118/23
119/8 119/24 120/3 120/2%
122/6 125/16 126/19 130/3
130/7 131/3 134/8 134/13
136/24 136/25 138/18B 138/1%
139/7 138/25
its [11] 26/15 2871 37/22
48/6 TL/25 73724 75/3 v9/17
B3/11 111/3 135/3

111/7 111/12 111/18 112/19
112/21 113/23 114/7 1la/9
115/6 116/4 116/7 119/7
11%/8 119710 11%/15 120/3
120/21 121/3 12174 121/%
12179 121/9 121713 121/24
121/25 122/1 124/25 125/6
125/8 125/24 126/8 12&8/12
126/15 126/25 127/3 127/20
128/7 128/8B 128/10 128/14
12943 13173 131/4 131/6
131/21 132/12 132717 133/15
133724 134/1 134/12 135/5
135/10 135/12 135/15 135/15
136/3 136/7 136/12 136/18
136/18 136/20 136/24 137/6
137/15 137/22 138B/21 133/12
141/10
it's [163] 7/1 7/20 8/2 B/23
B/23 10/2 10/24 11/6 11/10D
11/10 11/10 11717 12/9 12/10

BO/7 80/9 80/16 81/1 B1/195 |iteelf [8] 71/21 71/25 74/21
B1/21 82/1 B2/5 B2/9 82/1% 74/22 77/10 79/11 B2/258
B2/19 82721 82/24 B83/7 8377 | 124,722

83/24 83/25 B4/6 84/10 84/22)q

84/25 85/1 B7/11 BB/9 BE/10

89/11 90/11 95/12 91/10 jail (21 127/4 137/1

91/18 9271 92/1 92/14 sgz/22 |James [1] 21/7

82/24 93/1 93/11 93/35% 55/6 |January [3] 114722 117/13
85/12 95/14 95/24 97/23 9g/1| 117/21

100/10 101/15 101/20 101/22 |January of 2007 [1] 11a/22
102/24 103/5 103/12 103/13 |JENNIFER (1] 4/15

103/22 103/22 104/7 104/9 jeopardy [1] 111/22

105/3 105/10 105/17 106/18 |Jersey {11 145/6

1067223 107/18 107/19 108/1 |Jlevy [1} 3/12

108/8 108/18 109/16 109722 |jeint [1} 112/10

1i0/3 116/4 110/5 110/14 Jorilla [12]1 9/20 10/8 12/13

12/18 13/B 13/10 18713 20/24
63/12 66/B 73723 74/8
Jorilla's [2] 1A/2&8 19/28
JOSHUA [1] 3/9
Jeahua,leavy [1] 31/12
judge [6] 1/15 110/% 110/22
113/16 114/15 128/4

judges [2] 124/24 127/23
judgment [2] 113/18 1137159
jurisdiction (2] 82/9 104/1
jurisedictional [2] 8278 82/15

Jury [4] 13/3 17/13 17/1%9
71/23

just [52} R/l Bfw 10717

10/21 12/8 15/18 16719 17/24
18/10 19/17 20718 27/21
27/2% 28/15 29722 31278 22/21
3s/20 35/21 35/24 3B/3 38/10C
3%/4 40/12 40/20 46/23 48/2
48/14 48/24 50/25 51/20
54/13 59/8 59/10 62/4 €2/6
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just... [S6] 62/10 63/16 64/6
64/13 &5H/17 68/17 69/25 T0/4
TOS20 T1/3 71720 72712 R4a/1s
95/2 B5/22 86/15% 86/16 B7/138
90/1 90/16 90/21 90/25 91/16
91/20 83/9 95/20 9&/21 g9&/21
97/5 100/3 102/1 102/15
165/3 111/5 114/2 114/14
11572 11674 117/2a 118/1
ii8/14 119/12 123/10 131/20
13371 133/9 133/18 137/8
1374/19 138717 13973 139/10
139710 140711 140/12 141/16

juatice [18] 2/4 2/13 21/10
29/15 77/13 78/10C 79/4 8%/11
30,/19 51/23 91724 92/1% 24/1
94/5 94716 109/24 120/8

120/11
justify [2] 78/3 8a/23
K
keep [2] %4/23 BZ2/17
keeper [2] 51/2 61/2
keeping [3] 3B/3 S1/2 140/7
RKELLY [1) 4/2
kattla [1] 29/19
kick [1] 120/13
KILEY [1) 4/8
kin [1] 145/10
kind [13] 10/22 17/9 36/17

74718 77/S1 77719 7T/20 1845
116/1 116/6 127/1le 130/18
131713

kinda [7] 22/18 75/11 105/9
115/17 115/18 130/1B 132/14

knew [5] 66/11 76/18 89/1
0/6 121/5

knock [1] 61/1

know [78] 5/13 5/17 7/7 7/20

B/24 9/2 9/24 10/1% 10/20
10/21 10/23 10/24 11/5 11/6
13/13 14/16 15/9 17/25 21/11
22/16% 22716 23719 24/22 25/3
25/15 26/2 26/1% 31/12 31/16
34/12 39/8 43/8 43/12 45/10
45/14 46/10 46/15 48/9 51/9
53/7 53/16 54/5 54/5 %4/7
64/3 66/25 B4/21 B4/25 90/17
91/18 94/6 94/7 97/20 100/15
101/5 103/2 104/4 107/11
111/7 115/15 116/2 116/9
119/2 119/25 120/23 121/4
121/5 122/2 128/12 132/13
132715 132/17 133/9 134/13
134/21 139/16 141/18 141/18

knowing [3] 5/19 22/6 92/7
knowingly [2] 35/1 3&/3
knowledge [1] 28/21

known [l] 22/8

knows [2] 26/22 BR/1¢€
ERISS [1] 3/4

Erise.bamsil [1] /6

L

lack [1] 12&6/4

landa* [1) 43/10

language [9] 33/l6 36/2 40/25
41/4 53710 79/24 78/25 80/1
3/3

large [1]

larger [2]

125/7
82/14 108/17

last [15] B/5 16/12 16/12
41/3 60/1 70/8 74/1% 97/17
98/6 100/2 L119/9 112/7 134/9
135/24 141/16

late [1] B84/4

later [6] 12/20 15/20 19/17
12273 137/1 137/16

Laughter [1} 45/7

law [11] 3973 75/14 78713
124713 125/5 126/7 126/22
129/6 130/1% 130/20 132/20

lawyer [1] 108/20

laad [2] 8273 10&6/20

laader [1] R&/19

laada [1] 114/14

laarn [1] 127712

least [11] 7/21 26/21 38/23
47715 s8/6 75/22 79/12 87/12
168/14 111/12 120/17

leave [15] 7/21 6€7/23 67/24
69/18 70/6 T1/S 71/24 T&/7
TE/LL B3/10 27/3 101/9
111716 135/12 138/%

leaves [2] 17/5 B&/11

led {1) 125/1¢C

left (6] 23/17 25724 32/11
§5/6 99/10 99/11

legal (2] B0/10 121/11
lend (2] 74/21 74722
length (3] 95/17 100/10
100/12

lengthy [1] 114/18

less [4] &/18 15/2 126/25
130/24

let [20} 5/11 12/8 32/24

is5/21 3i5/24 40/12 50/25
55/21 6€3/17 64/6 72718 74/6
g87/18 113/25% 117/17 121/7
123/18 124/11 136/3 140/11
lat's [15] 8,7 11720 11/20
13716 3974 44/9 51721 s53/1%
55/16 73/11 88/12 96/5
106/22 117/24 137710

lavel [25] 20/14 49/1% S1/3
51/4 55/17 S6/8 58/20 58/21
S58/24 59712 59/16 60/7 60/15%
B3/15 84/12 B%/% 85/11 102/1
112/17 116719 118/9 11B/2%
119/12 128/17 128/18

lavels [4] 15/14 1B/22 SB/6
93/8

Levengon [2] 45/12 110/10

LEVY [12] 3/9 4471 46/5

53/24 100/15 104714 135/21
137713 138/8 13B/22 140/2

140/8
Levy's (1] 59/9
Lexia [1] 41/1
liberty (1] 96/8
license [1] 140713
licensing [1] 111/22

Liebman [12] 40/6 43/4 S0/2
50/3 50/4 50/% 50/6 50/12
51/21 52/9% 53/12 81/5

liaa [1] 14/10
lieu [1] 133/z21
life [7] 106/2 106/11 109/8

109/9 123/19 130/17 130/23
lifted [1] 140/13
light (8] 24/10 75/2 122/20
122721 122/23 123/12 123/13
137/20

lightly {1] 12&/22

lightning [2] 46/17 48/4

lika (18] 7/10 9/8 9/25 15/4
29/23 40710 49/6 7%/18 57/22
105/24 107/13 123722 123/24
127719 128B/11 129/14 130/22

135/8

liked [1] %8/13

likelihood [1] a5/23

likely [4] 24/23 30/ 73/18
14073

likxes [1] 29/23

limitations [1] 127710
limited [8] 24/3 26/16 26/20
41/11 41/18 48/9 8174 81/4

LINDA [1] 2/ 9

Linda.ricei [1] 2/7

line [15] 14/24 69/19 70/7
Y0/12 70/13 70714 70/18
70/19 T6/3 79/15 79/20 87/16
87/23 95/20 113/21

linesa [3])] 71717 71/25 91/11

lingering [1] 102/11

linking [1] 27/24

liguid {1] &3/21

listen {21 11/9 2B/6

listened [1] Be&/22

liatening [1] 75/19

litigatioen [1} 13B/12

little (6] 2877 33716 33/17
59/11 93/21 95/21

liwve [3] 96/11 109/7 131/23

lived [1] 105/14

living [1] 107720

LLP {2] 3/3 3/17

local [3] 127/20 127/21
129/18

location [1]

locution [1]

lodges [1]1 135/2%

log [10) 19/14 76/7
T6/23 77/5
90/4 30/15

logbook [1]

logieal [1]

logistical

35/20
125/24

TE/8
TT/9 7T/l 18/11

26/9
63/7
[11 138/1¢
loga [3) 23/17 76/21 76/22
long [8]1 12/7 87/1% 87/23
95/20 $6/2 120/14 130/19
133/15
longer [5) 76/21 85/17 90/5
100/13 101/18
look [18] 17/20 20/10 33/1
3371 38/21 40712 43/17 46711
53/22 63/5 77/3 85/1 117/3
117/12 119/12 11%/16 121/21
122/186
locked [3] 25/4 117/12 133/1
locking [8) 16/3 28/12 31/5
45/10 79/17 82/1 115/3 119/6
121/15

lore [1] 125/1%

lose [1]1 a7/20

lost [2] 82/11 70/4

lot [6] 15/22 26/5 91712

108/18 112/7 116/15%

lota [2] 84/ 96/14

low [4] 110/19 122/71% 128/17
128/18

low-level [2] 128/17 128/18
lower [2]1 110/24 120/3
lowest [1] 110/18

lying [1] 19/2
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M

machine 1/24 B/7 B8/21

B/25

machine's [1) 32/3

machinery [2] £8/12 84/23

made [139] %/20 5/21 R/23
20/21 23722 a6/1 46719 171/7
B2/2 B4/14 B4/16 B6/11
102721 109/13 120/9 121/1
121721 126/25% 135/14

Magcale (7] 2B/B 28/9 28/18
30/8 78/18 90/2 92/8

magic [9] 67/21 68/1 69/1
T0/13 7172 71710 71725 12/8
87/25

Mahama [1] 25/8B

MAIL [5] 1723 2/7 2/16 3/6
3/12 2721 4/% 411 4/24

main [2] 43/25 6&/5

maintain [3] 36/2 36/3 129/4

maintained [1] 30/4

maintenance [1]1 116/6

make [44] 5/11 7/21 11/1
12/2 12/8 14711 15/22 15/25
21/2 21/17 22/7 22/8 28/7
29/21 31/24 32/5 39/9 56/4
55/11 61/18 €6/11 70/9 72/3
72/5 72/7 T6/5 TS/S11 79714
AC0/6 B2/20 B4/25 893/4 97/¢
108/2 108/18 110/6 121/12
128/10 128/14 128/22 131/21
133/9 137717 141/10

makes [9] 8/24 10/18 22/10
3271 34/% 45/17 8071 113/18
136/20

(41

making [4) &/5 8%/3 85/4
106/23

MALLETT [2] 4/13 72/1%

man [2] 103/4 126/20

management [2] 7/19 7/20
118/1

128/16 130/14

68/5

18/20 76717
Ti/11 88/2%

mandatory [2]

manifold [1)

manipulate [2]

manipulation [5]
90/3 30/1% 22/3

many [3] 46/14 95/1% 98/22

March [26] 5/9 9/21 12/25
20/16 20720 2274 23/10 26/8
26/10 26/12 26/23 31/25 62/8
6571 73/17 73/25 78/1 7%5/12
76/4 BOS15 11279 122/24
122/25 123/5 134/15 135/1¢

March 15 [1] 26/23

March 2008 [1] 7&/4

Marin [1] 10&/24

mariner [3] 107/16 130/6
140/16

Mariner's [2) 96/24 27/5

mariners (5] 96/14 939/4

115717 125/2a4 132/18

MARKED [1] 144/4
market [2] 115710 125/14
MARPOL [5] 48,15 BZ2/14 B2/1l6

a40/8 95/22
marshal's [2] 137/15 138/20
marshals [7] 101/9 1316/1

13773 137/4 137717 140/1

140/2
Maryland {3]

118/14
MASSACHUSETTS

117/4 118/12

[9] 1/1 1/6

1/21 275 4/21 106716 133/3
133711 145/5

match [2] 1&/10 71/21

matches [1] 18/11

material [7] 5371 53716 74/24

78/2 9B/22 99/2 130/3
matter [4] 59/16 B0/22 %4/11
125/1
matters [1] 73/9
maximum [1] 53/20
may [66]1 1/8 5/6 7/16 B/19

A/149 9/10 12/20 14/24 14/24
15/4 15/17 15718 15/18 15/18B
16720 16714 23/6 24/1 26/6
35/1B 37/23 37725 43/10
49/25 52/2% 63/1% €4/24
65717 73/4 5/10 B3/16 B8B/S10
95/6 95/7 10073 100/16
100/19 101/17 101/20 101/21
102/16 102712 103/20 103/25
105/8 10578 111/1 111/2
111/2 126710 128/13 129/15
12%/17 130/5 130/8 13z2/i2
133/14 134/23 135/17 137/1¢6
137%/22 138/5 138/8 138/25
141/13 145/9

maybe (15) 7/25 20/10 3B/20
43716 46724 4B/22 45/19
53/11 %6713 72/6 78/3 BS/1
93/20 109715 116/4

McCLENNEN (1] 1/17

ma [&64] 5/11 9/9 12/8 15/%
23719 27/4 28/6 28/23 29/1
29/12 30/5 31/13 32/24 33/1
i5/21 35724 36719 40/10
40/12 46/14 50/25 53/1 55/21
58/17 58/15 64/6 67/11 68/9
68718 70/13 72710 V2718 7476
76/1 76/9% 76/11 78/14 80/9
82720 B4/5 87718 B7/20 B7/21
10479 104718 113/25 114/3
115/5 117/17 118/12 121/24
124/4 124/11 126716 128/6
131/14 132/24 13%/4 135/6
135/10 136/2 140711 141/4
145/9

mean [29) /1€ 12/3 13/1¢
13722 14/20 17/24 22/15 28/4
35/3 41/2 42/23 47719 4877
K10 60/4 Y274 7471 AO/19
99/8 59/9 99/14 102/6 105/23
10677 107/11 108/1 108/17
120716 121/2

meaningleas {1] 79/12

means [11] 6/6 8715 35/4 43/2
49/2 49/3 50/9 S51/8 60/12
TETSB 14%/20

meant [2] EE/3 81/1%

machanics [1] 72/11

mechanism [2] 82/24 103/25

meet [1] 73/24

members [5] 2374 24/6 24719
28/5 77/1

Memorandum [4]
113/5 1l4/1¢9

mentioned [3]

42/11 105720

11/11 62/5 S0/1

mercy [1] 124/3

mere [4] 37/24 37/24 617177
135/4

merely [3]1 73/10 78/24 125/1

marged (1] “B/5

meas [3] 20720 22/7 30/16

measage [2] 95/25 125/23

[1] 73/23

Jorilla [1]
11/5 28B/1

metric [1] 19/20

Mexico [1] 115/232

Miami [1] 133/2

MICHAEL [1] 2/3

mid [2] 46/22 4771

mid-December [2] 46/22 47/1

middle [2] Bn/3 BR/S7

might [14] 1a/1 28721 31/17
43/17 75/17 77/25 84/22
102/% 103716 115/10 11S/25
122/4 13B/21 140/3

MIKOLOP [9] 2/12 32725 43/23
45722 46/2 54/7 58/7 €5/21
139/18

milea [1] 3%/5

mind [6] 28/6 38,23 47/22
102/16 10B/16 111/9

mindaat [1] 22712

minimum [1] 11¢/13

minua [2] B85/9 85/10

minute [3] £3/4 72/19 93/9

misconduct [1l] 5C/18

misguided [1] 23/6

migapecke [3] 6/17 44/1 64/17

mistake [1] 121/21

migtakee [1] 45/17

Mister [1] 13a/22

mix [3] 42723 62/11 112/3

mixed [1] 133/23

Mm [12] 5/10 28724 38/25%
39/22 45/1 4B/1% 53/19 bH4a/4
55/2 55/13 55/15 103/1¢%

Mm-bmm [12] 5,/10 2B/24 38728
39/22 45/1 4B/19 53/19 H4/4
56/2 55/13 55/15 103/15

Mesgrs.
Messra.
met [2]

73723

mode [1] 1237/18

modest [3) 96/17 123/18
131/14

modified [1] EB5/%9

MOLAS (4] 1/20 4/20 14%/3
145/16

mement [16] 15/18 33/18 42/7
42/9 65/18 68/17 70720 72/12
50/21 92717 10073 112/4
113/7 118/1 134723 135/17

moments [1]1 90/1
Monday [1] 100/2
money [12] /3 7710 7713 M/l

/24 7/24 B/4 28710 31/7
TE/Z23 92/8 109/14

monitoring [1]1 77/5

month [6] 12/20 93715 116/22
123/7 131722 133/20

monthes [37] 26/3 39/19 47/1¢
88/11 92/18 92/19 92/23 93/4
93/5 93/6 93/15 94/12 95/%
$6/23 97/21 97/22 97/23 98/1
58/2 98/5 98/6 98/7 398/10
101/4 101714 101722 106/4
106/5 106/7 110/5 116/20
116/20 116/22 116723 11B/S
11875 123/15

months' [1] 85/13

more [50] &/13 7/18 5/2%
10/1s 10721 12/20 14724 22/18
23/10 26717 28/3 29/23 134/21
39/6 33/21 42/8 47/23 4B/14
48/25% 53/16 54/19 54/20
59/18 73/10 73/18 77/25 78/9
78/14 BC/25 B8/22 %0/3 91/11
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Mr. Nuneze [2] 20/23 30/8
Mr. Oria [14] 10/6 18716 23/3

more... (18] 951/1% 9271 953/21
36/16 105/11 105/25 111/4
115/9 116/25 118/15 123/14
126714 126/23 128/23 130/24
136/11 135/17 139/3

moet [7] 7/25 7375 106/14
107/9 107/22 109/3 122/1%

mother [1] 106/10

moticon [5] 94/4 94712 %4/19
108/23 113/23

motive [10] 7/8 7/14 7/14
23/24 2a/1 24/2 2479 26/7
26/21 32/8

move [3] 71/13 108/18 123/4

moved [1] 19/24

movement [1] 18/23

moving [1]1 71/6

Mr [81] 7/8 5/i4a 9/19 10/8
11/% 1974 19713 20/20 20/2%
25710 26/20 2773 27/18 27/21
28/8 28/1B 29716 30/11 32/18
33/4 46/2 46/5 46717 46724
63/4 63/12 63/24 64/10 65/21
67/24 72/4 72715 75/3 76710
77/9 BB/20 9072 %&6/722 97/11
99714 102/3 108/2 106/3
10879 108/11 103/1 109/2
11377 113/9 113/10 116/8
122710 122/23 123/3 123/1s
123718 123/21 126/5 126/17
126/19% 127711 128/11 128/24
130/% 130722 131i/7 131/11
131716 134/14 135/21 135/25
136/11 137713 138/8 139/18
135/21 140/8 141/4 141/%5
141/9 141/17

Mr. [B5] 9/18 10/6 12/11

12718 13/7 13/8 13/10 18/1%

18/2% 19725 20/23 20/24

20/2% 21/11 23/3 2a/13 25/8

25/18 26/3 26/21 27/15 27/18

27/1% 2879 29/2 30/8 30/8

32/20 32725 33/4 42720 42/2¢

43/23 44/1 44/4 44/14 45/12

45/22 48/3 54/7 58/7 89/0

€3/12 65/24 66/B 66/9 70/21

T3/14 74/8 7479 T5/9 76/12

TR/1B 74/18 7R/19 8R/13

gBB/16 88/22 RS/5 49/8 RS/12

B9/13 91/9 91713 81/19 92/19

94/2 97/6 9B/24 99/25 100/15

104/14 110/3 113/8 117/1%6

127/22 12874 129714 131/5

133/6 134/1 140/2 140/6

140713 141/19
Mr. Arriba [2] 5/18 13/7
Mr. Basil (1] 70/21
Mr. Beck [1] 2i/11
Mr. Golik [2] 20/2% 25/18
Mr. Jorilla [7] 12718 13/8

13
Mr. Jorilla'a [2]

f10 20/24 &3/12 66/8 74/8
18/25 19/25

Mr. Levemson {1] 45/12

Mr. Lewy [4] 44/1 100/15
104/14 140/2

Mr. Levy'a [1] 59/9

Mr. Magcale (4] 28/5 30/8
78/18 92/8B

Mr. Mahama [1l] 25/8

Mr. Mikslop [5]
45/22 54/7 59/7

32/25 43/23

26/21 29/2 4B/3 75/9 7671z
78/18 78/19 91/19% 97/6
129/14 141/19

Mr. Oria‘'s [7] 44/14 £%/24

BE/22 9179 110/3 131/%
140/13

Mr. Orilia [1] B9/8

Mr. Ortiz [1] 27/18B

Mr. Piamonta [1] 73/14

Mr. Piamonte's [1] 26/3

Mr. Sanchez [5] 12/11 27/15
27719 8679 74/9

Mr, Sinclair [1] 133i/6

Mr. Tumakov [17] 24/13 32/20

33/4 42/20 42/20 88/12 88/16
BS/5 BS/12 89713 98/24 29/25
113/8 117/16 127/22 134/1
140/6

Mr. Tumakov's [4]
94 /2 128/4

Mr.Levy [1] 131/1¢9

M= [3] B7/8 109713 110/10

Ma. [&] 18716 h4/8 &62/3 &5/3
69/12 135/9

44/4 91/13

Ms. Ricei [6] 18/16 54/8B 62/3
65/3 69/12 135/9
Jmuch [1&] 6/21 /22 6/25 8/3

23/131 46715 61/20 &1/6
119/25 12172 121712 126/14
128/14 131/8% 132/15 136/11

Jmultiple [5]1 24/7 24712 64/20
134/17 134/18
muat [6] 14/21 65/14 120/L.7

120/21 129721 129/24

my [42] 21/11 28/6 29/12
37/15 37715 317715 38/23
38/16 46/11 46/16 46/23
47/22 58717 62/14 €6/9 £9/20
70/4 72/1 78/% BO/16 Bl/15
B1/19 82/25% B4/18 B4/19
g4/20 85/3 897/11 97/2%
100/11 10178 104/2 104/5
108/5 109/19 111/8 120/4
129/6 130/3 131/7 134/11
139/25

myaelf [5] 11/2 17/6 30/1%
BH/15 590/2%

N

nama [1] 21/7
names [1] 10/1%
national [6] 42/21 82/15

g2/17 110/12 116/16 130/20

nations [1] 130/1%
nationwide [2] 127/18B 127/19
nature [11] 34/20 63/7 84/2

91/14 95/23 102720 103/22
107/3 112/4 123711 128/2

Rautilue [1] 920/%

NAVEGACION [1] 3/15

near [1] 20/13

necegsarily [13] 7/22 13/17
16/12 16718 21/19 21/24
26/14 30/23 36/23 47/7 hEe/12
83/5 35/17

necessary [10) &/6 &/ 22/8
37/4 41/19 104/17 104/18
105/1 125/19 125/21

neck [1] BS17

naed [14] 20/3 22/21 32/4
32/6 32/9 Be6/12 B7/13 99724

104716 114716 11678 113/11
128/10 128/11

needed [2] S0/5 136712

needs [1} 113/3

negotiated [2] 4&/2% 121/3

negotiation {2] 44/3 44/14

negetiations [7] 32/17 46/7
46721 47710 47/14 121/18
12372

neither [1] 145/10

navar [6] 36/13 4971 E68/11
11172 124/2 145/21

nevertheless [4] 78/7 124/2%
125/9 130/23

naw [3]} 6/23 10/21 145/¢

New Orleans [1] &/23

nawgpapear [1] 10/1

naxt [4] 71/11 79720 118/11
13772

nexus [2]

nicea [1] 106/23

night [12] 13/9 18/13 18/14
1A/24 20/20 20722 21/3% 22/5
2279 23/8 65/25% €7/9

nightmare [2] 123/4 123/19

ninth [4) &£/14 6/16 6/18 7/3

NJ [4] 1/20 4720 145/16
145/17

no [92] 5/20 6/9 /15 &/15
6/22 7/9 7/12 7/14 7/15
14/10 1la4a/14 16713 16/1%
18/11 18/13 18723 18/24
19/24 20/16 2175 22710 22/10
23412 2571 25/6 25/22 27/4
27/7 28/14 28/18 28/20 28/21
31714 31722 32/1 324/11 36/9
37710 38/15 38/17 38/18
47/11 4B/1 4B/16 4977 50/9
51/12 S1/16 56/12 59/16
61/25 €3/1 64/11 65/8 6B/16
FA/12 F0/17 7157 7L/16 75/19
76/21 B2/1 85717 89/12 B9/20
90/5 92/25 96/12 97/19 99/14
101/2 103/7 103/25 108710
108724 10974 109/9 112/16
116/11 124/8 125/13 125/19
127/9 136/17 136/18 137/1
137/7 137/7 137716 140/19
142/1 144/4

52/13 52/158

nodded [2] 45/14 45%/16
nodas [1)] 45/17

noise [l]1 8/24

non [3] 48/11 56/6 74/23
non-diacharge [1] T4/23
non-existent (1] 48/11
non-superflucus [1] 5S6/6€

9975 120/10

13772 137/16

normal [2] 69/3 97/12

normally [1] B/7

not [252] €/2 &6/21 €/21 6722
7/5% 7/16 1/2% B8/11 B/2% 678
&/5 9/22 9/22 11/9 11/1%
12720 14/2 14/25 15/6 15/17
15/18 16/17 17%/21 18/1 18/1
18/21 19/1 18/ 20/7 20/21
2171 21/24 22/16 22724 23/7
23/8 24/3 25/7 25/7 26/14
26/14 26/20 27/9 27713 27/20
27/20 28719 29/7 29/9 30/9
30722 31/4 33720 35/8B 35/9
35716 35/18 35/19 35720
36/23 37/9 38719 35/5 39/10

none [2]
noon [2]
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nouriashment [1] 106/12

not... [188] 39/13 39/13
41/11 41/14 41/15 41/19 42/2
32/3 43/5 43/6 43/20 44/3
44/18 45/10 45720 45/21 46/3
46/13 46/14 47/4 49/19% 48/20
5072 50/2 50/3 50/5 50/13
50/23 93/6 83/7 %4/21 55720
55/20 56/12 56/13 S&/20
57/10 57/16 87/17 »8/11
59/15 60/14 60/19 60/19
61/10 61/12 61/17 61/17
63/15 63/18 63/21 64/14
€4/23 65/12 66/1 66/18 66/24
6B/25 69/16 71/t 71/3 71/7
71/25 73710 73/14 73/18
73/18 73/23 T3/24 74712
74/14 74721 74/25 T6/8 77717
78/4 78/6 78/12 78/24 79/9
79/% B1/18 81/21 B82/8 82/11
B2/13 82/21 82/23 83/20 B4/6
B4/11 84/24 85/2 B5/19 B5/25
B7/17 87/18 88/1 90/4 50/11
90/12 91/1C 93/12 94/7 95/6
95/20 95/23 96/3 96/8 96/19
97/2 97/13 97/17 98/11 9B/12
99/6 99/25 101/11 101/12
101/20 102/3 102/11 103/1
103/16 104/1 104/5 104/8
104718 104/25 105/16 106/14
107/4 107/15 10B/11 109%/1
1058/24 110/2 110/12 11i/17
111/25 115/% 115/12 115/25
116/10 116/15 118/21 119/11
119/14 120/2% 12172 1l21/8
121/12 121/17 121/21 122/25
12571 125/8 125/23 126/21
127/4 127/6 127/14 127/23
128/20 129%/5 129/14 12%/15
129/17 129/18 130/3 131/17
131/25 132/2 132/2% 134/13
134/16 135/7 135/14 135/15
136/3 138/5 139/21 140/13
141711 141/13 141/26 145/20

Notary (1] 145/7

note [51] 12/21 12/21 12/22
13/2 13/4 13/5 13/6 13/9
13/10 13/12 13/13 13/16
13/21 13/22 14/6 14710 14/12
14/13 14/14 14/16 14/19 15/5
15/6 15/7 15/12 15/13 15/22
15724 16/1 16/2 16/5 16/5
16/13 16/16 16/22 16/23
16/24 16/25 17/3 17/4 11/%
17711 17/20 17/21 18/3 18/25
19/1 19/4 59/8 B3/23 139/19

59/4

notebook [1] 2674
noted (1] 44/11
noten (7] 17/7 66/9 €9/14

69/17 69/21 €9/23 126/3
nothing [14] €77 13723 1a/21
15/5 21/16 62/16 €2/16 &2/22

62/2% 63714 &£7/20 68/1 T2/17
79/25
notice [2} 1376 13/9
notification [1] 139711
notifies [1] 133716
notify [3] 135/7 139/B 139/1%
notion [16] 5/18B 7/13 8/15

$/3 9/10 15/12 16/1 18/12
20/15 21/4 22/2 23/2 2972
30/12 31/4 132/%5

now [42] 12/2 12/15 12/18
13/13 16714 20/11 21/22
27/16 30/5 33/18 317/22 38/10
41/16 43/10 44/6 44/16 45/3
v1/8 53/7 53723 5B/11 58/18
75/2 79/%5 8c/le B1/10 B2/6
B3/19 B4/14 85/12 91/2z2
92/13 92716 96/14 9975 103/9
10979 110/5% 115/12 11%/15
120/9 123/8

nuxber (201 1/4 13/25 18/10
31/5 48B/B 77/4 90/20 lrL%/8
116710 116/17 121715 121/1%
132/20 132721 133/3 133/24
133/25 145/16 145/17 145/17

Number 1 {2] 132/20 133/24

Number 2 {2] 132/21 133/25

Number 41 [1] 77/4

numbera [8) 17/1% 19/11 15/12
19/13 B87/4 11l6/11 11€/12

125/7

numercus {l] 93/20

NUNEZA [1] a/

Nuneze [2] 20/23 30/8

NUTTER [1] 3/17

nutter.com [2] 3/21 4/5

NW [1] 2/14

O

cath [1] 15/2

cbjection [1] 137/7

obligated [2] 130711 134/14

cbligation [3] 90/8 9&8/4
129/3

obligations [3] €89/2 50/7
125/25

cbservations [1] 131/7

obperved [1] 125/13

cbstruct [1]1 27/11

obstruction [26] 27/10 29714
7T/13 78/10 P8/1le 79/4 79716
49/10 89/12 90/19 891/23

91/24 52/1%
93/25 94/16 54/24
118/3 118/6 118/%
118719 118/20

52/22 83/2 93712
117/15

118/18

chstructive [3] 10/6 85/1%
128/21

ebvious [2] 12/10 B87/16

cbviously [7] RT/14 BR7/14
94 /22 95/13 96/22 98/21
112/5

occasion {1] 63/1%

occcasions [5] SE/3 63/20

98,/17 105/25 128/2%
cccupations {1] 98/1%¢

occcur [4) 33/20 33721 37/17
i7/19

occurred [4] 3B/6 33/11 3B/19
41/5

occurring [1]1 40/17

ocoura {11 53/3

ocean [4] 6€v/14 68/6 91/11
113713

October [3] 47/10 47/15
119/19

Cctober of 2008 [1] 47/10

off [11] 23717 46/23 58/17

61/1 66/19 B4/21 97/14 987/22
98/3 98/3 98/8

offender [2) 58/1¢ B2/19
offenae [107] 33710 33/21

33/25 34/6 34/14 34/17 3a/21
314/22 34/2% 36/3 35/6 35/8
35/11 35/12 35/16 3%/16 3€/1
16/6 36/23 37/4 37/6 37/18B
37/19 37720 3B/ 38/7 38/9
3B/12 39/11 39717 41/6 4l/9
41/10 41711 41/12 41/13
41/20 49/13 49/14 49/1%
49/15 50/14 50/1% S0/20 51/3
51/4 51/6 51/18 S2/6 53/10
53/15 S£3/21 53/22 $3/22
53/24 53725 54/21 S5/1 55/17
56/8 56/9 56/10 S6/14 57/19
58/4 S5E/5 58/6 SB/5 58/1¢6
58/19 SB/20 58/20 58/20
58/21 SB/21 58/24 58/24
59/12 59/13 59/16 59/25 60/7
60/15 60/15 80/22 81/7 B81/12
81/20 82/4 83/6 B4/3 85/11
87/14 104/20 112/5 116/1
118/9 118/25 119/12 122/16
122718 123/1 123/12 124/13
124/17 125/6 125/9

of fenae Level [10] 51/4 55/17
58/20 5B/21 58/24 59/12
59/16 60/7 60/15 119/12

offenges {7] 49%/11 &0/2 61/5
82/24 106/19 116/% 130/19%

qffer [5] 17/11 28/l 2B/17
a0/12 104/4

offered [1] 83/11

offering [1] 72/4

office [19] 2/4 25/9 32/19

44/23 50/9 B3i/11 86/25
121/19 130411 133711 133/13
133/14 123715 135/3 135711
137/16 139/7 139/12 1313/16
officer [5] 4/16 25/14 25/24
129/4 132/9

cfficers [1] 25/24

OFFICIAL [4] 1/19 1/20 4/19
4/21

ch [1] 20/12

oil [31} B/e 9/4 27/4 32/2

3473 34/89 34/17 36/4 36/4
37/7 37/17 3%9/9 52/21 52/22
682/9 63/7 63713 64/1 €4/22
64/22 64/23 67/7 67/1% £7/25
68/15 £B/24 6B/25 71/18B 77/7
115/22 133/1

oll-contaminated [1] 71718
ciler [1) 24/25
eily [&] &8/22 69/7 11/20

84/22 113/6 11%/18

okay [36] &,/23 19/7 19/12
24 /21 25/12 25/21 35/14 3972
45/10 5&/3 57711 5B/18 59/3
59/20 64/6 72/18B 72/21 74/4
8674 B6/21 87/3 BB/12 B9/7
89/21 3893/14 93/1B %4/13 35/1
103724 109/18 117/5 117/10
117/22 139/18 141/1 141/15

eld [6) 75/7 81/22 105/18
106/9 106/9 109/4

on-board [1] 3C/z21

onca [5] T1/13 131722 13%/%8
133/14 141/5
one [121] 1/21 275 3/5 3/1¢

4/10 4/22 5722 €79 6/12 6/14
6/16 6718 +/3 8/% B/6 9/3
16/13 12/1C 12715 14/23
15713 16/3 16/21 19/7 1%/15
21/22 22/14 22719 25/24
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one... [32] 27/20 27/20 29/11
35/5 36/7 319/20 44714 44/23
46/14 46/24 48/4 48/4 53/5
53/9 659/4 59/18 £2/4 64/3
64/13 65718 €6/13 72/12
74/1% 74725 7S5/6 T75/19 15/2%
FT&/14 6724 17/16 T/1B
78/13 79/6 BL/9 B1/23 83/1s
84/6 B6/15 B7/24 88/17 8%/9
8e/10 89725 50/19 90/21
91/17 91/22 92/1 92/22 9S6/24
8p/% 99/3 10072 100/ 104/6
107/9 114/3 115/5 116720
116/22 117715 118/11 11&8/132
119/1 11976 121/% 122710
123/9 123710 124/1% 124/18
125/3 126/4 126/2 126/7
127/23 128/8 129/7 131/14
132/5 133/3 133/18 133720
134,719 135/6 13S/17 135/25
13876 138/15 139/3 125/19
140/11

one-ninth [4] 6/14 6/16 &/18
7753

ane-quarter [2] €/9 &/12

ones [1] 117/25

ongoing [1] 33/23

only {24] 13719 18/4 19/1

25/24 26/10 46/24 48/4 S6/9
56/11 57/18 60/8 65/23 69/4
75/15 A1/9 91/16 91/22 595/6
100/ 114/21 11a/2% 120/3
122/18 122/18

open [2] 22725 40/2

opened (1] 1B/16

opening [1] 5/11

operating [1l] €9/3

operatioen [12] 7/4 14/18
15/15 18/6 1B/9 20/8 66/15
£7/18 &7/20 6B/14 71/23
TB/15

cperations [1]

opportunity [4]
111/15 127/12

oppoasd [11] 37/24 56/7 88/2
100/23 100/24 102721 113/13
115717 124722 129/14 133/4

26/6
95/24 98/15

opposite [1] 32/6
crder [4] 20/1 66/12 66/13
124/13

ordered (5]
67/6 129/23

65/24 66/2 66/7

orders [1] 35&6/10

ordinarily [3]1 &9/10 77/3
115/19

ordinary [3] 78/2 10%/1%
109/16

organizer [1] 86/1%

ORIA [71] 1/6 3/2 7/8 9/19

10/6 10/8 11/5 18/15 19/4
15/13 20/20 20/25 23/3 26/20
26/21 27/3 27718 27/21 29/2
29/16 30/11 33/4 46/17 a6/24
4B/3 63/4 64/10 72/4 75/3
?5/9 76/1C T6/12 77/9 78/18
7B/19 91718 986722 97/6 97/11
93/14 10273 105/2 106/3
i08/% 109/1 109/2 113/9
116/8 122710 122/23 123/3
123/15 123/18 123/21 126/5
126717 126/19% 128711 128/24

12%/14 130/5 136/22 131/7
131/16 134/14 135/25 136/11
139/21 141/5 141717 141/19

Oria's [14] 9/14 44/14 65/24
67/24 88/20 8B/22 91/9
108411 110/3 127/11 131/5
131/11 140/13 141/9

Orilia [1] 849 /H
Orleana [1] &/23
ortiz [1)] 27/18
other [5B] 8,724 12/ 1B/17

19/% 20/17 21/18 22/3 22/1%
23/3 24/1 24/6 36/9 36/16
43714 43/21 46/6 46/13 46/25
49/19 %56/14 K6€/15 6178 83/19
63/19 &3/21 74/25 78717 17/1
T1/2 B2/1 8671 HE/L1 B7/24
88/10 BHB/25 S0/20 %91/19
92/24 93/25 86/20 98/10
10079 100/11 100/13 100/20
101/21 101/25 104/3 107/3
107/19% 108/24 10B8/24 110/6
111714 11374 114719 115717
115,718 113/16 123/12 124/20
125/2 129/13 130/4 130/18
133/1% 133/18 140/11

others [6] 46/2 4673 88/21
99,/21 127/16 130/25

othere were (1] 9S8/21

otherwise [10] 33/17 33/25
T2/3 72/% 16/2% BL/12 93/20
896/13 108/18 115/10Q

ocught [1] 17/9

our [15] 9717 20/12 32/17
42710 47710 56/1 €3/11 649/1é
82/21 100719 10hR/19 106/12
113/4 133713 133/14

curselves [l] 129/13

out [75] 9/3 9/8 10/19 11/12
16719 18/21 20/18 22713 23/4
21/1 27/1% 28/21 29/5 29/22
30/13 30715 30721 30723 3172
31/2 31/8 3A2/3 32/4 35/22
315/24 42/1% 42719 44711
45/19 53/21 58711 58/23
6l/18 62/16 62/17 B3/14
6€3/17 64/8 67/14 58/6 6B/19
68/20 69/18 70/7 70/12 70/19
Fir/6 Tl/2n v2/8 78/17 FR/Z21
Bl/6 88/21 90/17 91/1% 57/16
g8/6 98/7 102/3 104/23 105/7
105/25 106/S 107/2 109/7
111718 112/1% 112/18 113/1
11575 12273 122/17 123/7
130/9 132/20

cuteome [1] 145/11

cutside [2] 54/22 68/4

outweighs [1] 91/18

over [15] 11/5 31/5 31/6

82/9 B&/13 97712 397/21
163/17 103/18 1Q8/20 109/9
116716 123/19 131/22 141/3

overall [1] 124/24

overboard [4] 453/21 71/6
77/19 112/15

overdo [1] 121/2

overheard [1] 10/8

ovarlap [1] 24720

averstated (1] 110/3

overstateas (1] 78/1%

own [B] 11/16 12713 31/10
66/9 €7/8 T78B/21 102/6 120/¢9

P

P.C [1] 4/8

package [2] 96/18 108/18B
page (10} 19/15 40/2 40/20

40725 41/3 73/11 77/1% 80/21
116,/25 143/2

Page 15 [1] BO/21

Page 7 [1] 41/3

Page 9 [1] 73/11

paid [B] $7/12 98/9 103/23
109711 109/12 138/2 13B/S
138/14

pain (4]
110/4

papser (2]

8/17 B/18 32/3

13/1 140/9

papers [3] /23 9/17 18/18

paragraph [17] 29/11 41/3
73712 73713 ?3/16 73/21 e/2
604 77/4 77/8 ?7/16 TR/ 14
79/5 79/6 79714 79/21 85/8

Paragraph 33 [2] 73/12 73/13
Paragraph 36 [2] 73/16 73/21
Paragraph 50 [1] 7%/6

parallel [3] 59/22 76/12
89/24

parallels {3]
60/10

paranoid [2] 75/7 75/1¢8

paraphrase [1] B83/14

Pardon [1] 68,/18

pargimony (2] 125/17 128/9

part [19] 7/20 28/10 29/8
32713 32725 365/11 3678 GA/12
66/10 70/B 96717 108/17
109719 110/12 122/15 128723
130/21 131/2 141/18

participant [1] 145/1¢C

particular [12] 34/21 36/22
44716 B7/21 87/21 B8/3 B8/4
10476 115/13 115/21 122/2
124716

particularly [8] 21/1e 22/16
74719 BB/1 95/25 107/3

particulara [1] B7/22

partias [7) 46/12 8G/24 83/13
108/14 108719 121/1 121/3

partiea' (4] 84/17 86/14
B&/23 AE/24

partly [11 120/6

parts [2] 65/15 91/2%

party [3]1 8/9 19%/3 145/10

pasa [1] 20/11

passage [1] 41/2

passes [1] 15/9

pasaing [1] 50/10

paasport [9] 138/16 138/17
138/21 138/21 139/9 139/19
140/1 140/2 140/7

40/15 41/8

Passports [l1] 13B/25

past [3] 107/3 127717 135/1
pattern [1] B87/16

Paul [1] 110/10

pause [15] 35/2% 40/10 40/13

45/2 56/22 6073 60/5 61/19
70/5 100/4 102717 102/2%
118/2 118/10 13a/25%

pay (3] 97/4 10473 111/15

payment [1} 78/23

payments {11 31/11

payoff [1]1 28/12

peculiar [2] S0/10 129712

peg [2] 16/19 16/21
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P - place [15] 3/5 3/10 4/10 34/7] 126725 130/6
34/12 47/14 48/18 4%/3 »9/18 |praising (11 7/9
pending (1] 102/1:2 70/4 73719 83/8 131/1 139,22 |praceded [1] 41/15%
penetrate [1] 29/5 139/22 precise [1] 106/23
Pennaylvania [1] 145/7 placed [1] 139%/21 predicate [2]) 35/22 41/19
penological [2] 127/8 127/9 placement [2] B85/21 100/15 prefer [1] B8/25
Fensaceola [1] 133/2 places [1]1 1&/21 preference [1] 138/20
people [35] 8718 8/25 9/13 plan [1] 11/17 preferences [1) 38/12

9/15 21/18 21/22 22/14 24/1 |plausible [1] 17/24 preparation [6] 37/20 3B/7?

24/7 24712 26/4 26/5 26/15 play [2] 45/24 106/19 38/14 38716 3B/17 4l/6

31/5 43/10 49/8 7s/7 75/18 Playing [1) 115/2 preparing (1] 13%/1%

78/25 95/2% 99/9 104/3 plays [2] 9/14 58/11 preponderance [1] 62/7

106/14 107713 108/16 116/2 plea [11) 32/18 44/4 46/25 preacribed [1] 98/16

11645 117/23 118/25 115/9 47713 47717 47717 117/14 presence [1] 111/3

125/7 127/11 128711 131/10 121718 123/2 134/18 134/18 present [4] /14 49722 125/9

116/21 Plea Agreement [2] 44/4 47/17 | 133/12
pecple'e [1] 104/3 please [2] 124/3 135/18 presentation [B] 235/12 35/16
per [1] 65,/15 Flymouth [3] 101718 133/22 37/17 39711 39/1%5 39/18
perception [1] 21/20 134/2 52/24 53/4
percipient [1] 11/21 point (38} 5/8 15/8 1%/10 presented (4] 63/6 63/8
perfect [2] 115/10 125/13 19/10 20/14 20714 22719 27/9| 124/18 127/2%
perhapa [B] 45/5 54/20 69/23 27/15 39/8 39/16 4B/2 60/22 |Presentence [4] 29/12 73/7

£9/24 7576 75/17 BO/4 140/12 64719 71/13 74719 B81/13 73/12 86713
period [17] 20/6 47/16 96/9 83/16 R7/25 682/16 G92/17 Presentence Report [4] 29/12

97/12 9%/6 101710 102710 94/10 99/3 104/23 108B/S 73/7 73/12 B6/13

111/% 114721 11571 116/17 108/9 114/14 114/19 120/23 preas [4] 4% /20 134/1¢

121/13 126712 12777 12%/10 121/7 12%/17 12871 12B/14 134/17 135/3

131713 132/19 133/14 133/18 135/6 136/15 pressed [1] 48/5
perjuricuse [1]1 7E/4 138/3 prassgure [1] 7/12
pexrjury [11 77v/22 pointed [1]}] sC0/6 pressurea [1] 131/10
permit [2] 137/1 137/1 pointing (2] 31/18 83/3 preaumably [5] 10/20 33/7
permite [1] 130/19 points [B] 12/% 23/20 413/25% 47/14 a8/17 78/2%
permitted [4] 98/17 107/7 57/20 57/22 9371 93/4 110/6 |Pretrial [1) 138/16

132/15 140/22 policy (8] 44/% 46/1B 46/19 Pretrial Services [1] 138/16
person [8) &5/18 12/16 25/18 4a7/2 47/9 111/8 121/19 prevention [1] 90/9

30/10 s0/1 106/13 106/14 121720 primary [2] 1z2/7 77/%

131/8 politics [11 127/19%9 prineipal [1] 57/12
person's [l] 106/19 pollutant 7] 49/18 53/24 principle [3] 10%5/11 125/17
paersonal [1] 7/14 54/2 S4/17 56/16 81/13 84/2 128/9
personally [2] 9&6/19 102/21 poellutants (5] 57/1 6l1/8 printout [1] 41/1
pergonnal [2) 7/9 97/1 §1/10 115/18 126/11 prior [6] 24/17 S2/23 52/23
persona [4)] 14717 130/18 pollute [1] 3&5/22 56/1% 96/16 139/24

141/7 1a1/8 polluted [2] 6B/24 £8/25 prism [1] 493/10
perspective [2) 76/2% 110/4 pellution [5] 24/3 47/11 prison [3]1 100/24 126/13
perspectives [1] 75/2% 82/18 112717 126/5 128/5
persuasive [2] 80/25 Bl/18 poel [1]1 112/14 Priscns [4] 101/17 110/15
pasticides {2] &1/8 61/10 population [1) 133/23 127711 133721
PETER [1] 4/13 port [8] 755 32710 39/7 private [4] 103/5 103/9
PGM [1] 117/6 41/23 9B/2 106/24 130/9 103/11 103/12

phonetic (8] 25/8 25/10 89/8
116/22 119717 11%/21

PHOTOCOPIED [1] 145/21

phrase {1] 5/25

phyaical [1] 70/24

physician [1] 45/3

physician-asaisted

Piamonte [1] 73/14

Piamonte's [1] 26/3

pick [1]1 10/1s

plece [9] 13/1 20/17 27/20
28/2 74715 90712 90/14 95/9
107/1%

pieces [2] 88/25 89/23

pipe [32] €2/9 62/16 62/17
£3/14 63/18B 64/12 64714
£4/21 64725 65/6 65/13 65/24
EE/16 66/20 66/22 66/24
66/25 67/1 67/6 £7/9 &7/21
68/1 69/1 70/13 710/14 71/2
71710 71/11 71/25% 72/8 74/24
87/15

piping

placardas

[1] as5/3

(2]
(11

72/11 74722
95/22

130/9

pertion [21 97/17 103/10

porta [3) 105/6 116/13
141/13

posed [1] 28/25

position [10] €5/5 74/1 94/7
113/15 113/16 120/7 120/15
120/15 121/11 121/14

peaseas [1]1 129/1%

possession [1] 138/18

poesible [4} 18/19 37/2%
38/11 85/15

posaibly [1] 23/13

post [3] BO/2 BOS2 117/13

post-arrest [1] aQ/2

post-Bocker [1] 117/13

post-instructive [1] RBC/2

potential [4]) 33/3 78/12
107/16 132/23

potentially [1] 78/23

practical [3] 96/8 105/12
115/20

practice (8] 27/9% 43/16 43/1%

45/19 76/20 111/1% 124/24

probably [1]

probation [25]
76/3 B3I/11 B
86/2% 100714
116/3 116/20
119/23 122/1
129717
138/7 139/16

21/13

4/16 47/21
5/1&6 B&/17 B&/2%
100/18 1131/4
117/16 119/19
5 123/14 128/3

130/11 132/9% 133711

Probatiocn Department {1]

100/18

Probation Office

Bp/25 133/11
probation's
probaticna [2]
problem [3]

136/18
procedures [1]
proceeding [3]

132/24
proceedings

142/5 145/9
process [5]

125/1 130/24
FRODUCED [1]

[1]

(4]

141
139/16
136/15
116725 117/1

83/11

11176 124/14

111/3
37/14 107/2%

1/24 313/13

B/7 1062/7 123/8

1/2s




Case 4:10-cr-00552-DLJ Document 30-18 Filed 08/27/10 Page 59 of 69

168

P

profession [2) 130/6 131/9

Professional [1] 145/3
program [2] 31711 127/13
prohibited [1] g8/12

project [1] 51/22

promote [1] 124/13

promctes (2] 104/21 125/4
prompt [1] go/s12

proncunced [1) 23/21

proper [5] 51/23 72/20 131/1

13175 131/9
properly [2] 75/18 129/1
proposeition [1] 78/3
proscribed [2] &£5/3 65/4
propecutable [2] 50/14 83/12
prosecute [1] 45/17
prosecuted [5] 50/19 53/13

H4 /21 R4/23 54/25
prosecution [2] 43/21 128/290
protect [2] 23/5 7&/15
protecting [1]  78/20
protection [2] 78/22 13%/22

proud [4] 126/19 128/11
131/8 131/8

prove [4] 64/24 64725 122722
137722

proved [3]1 77/11 79/10 79/13

proven ([3] 122/1% 123/9%9
134/20

proves {11 64/24

provide [S] 1%/15 30/6 128/25

129/21 139/8
provided [1]
provides [1]
providing [5]

3g/f18 3t/9
proving [2] 1148/19
proviaion [5] 43/7

83/24 B4/14 13%/%
provisiona (2} 59/22 €1/9

46/5
H1/11
9/15 21/15 29%/6
118/21
57/16

PSR (2] 84/17 86/15

public [3] 22/8 134/12 1a5/7
pull [2] &/24 113/11

pulled [1] 66/19

pump [26] 66/21 66/23 67/18

67/19 &7/22 &7/25 &R/6 KB/20
68/23 £8/25 69/% €9%/8 69/18
70/6 70/11 70713 70/15 70714
7171 71/4 7175 7L1/7 71/B
71714 71/24 71/25

pumpad [5] 12/25 12/25 112/15
112718 119/18
pumping [7} 12/23 1lB/21 69/1%

TOfR 7L/2 7TTS1e 12071

punishment [3] 96 /18 104/20
104/21

purported [2] 73/17 BO/15

purposae [8] I8/3 49/7 6777
B3/2 91/14 BS/12 128721
136/9

purposely [1) 27/11

purposes [11) 73710 78/8 78/9
B2/14 82/25 B4a/20 90/9
125720 128719 128/20 1306/3

pursuant [1] 47/17

pursue [4] 44/16 46/18 98/1¢
123/2

purview {1] 134/13

push {11 15/11

pushed [1] 71/7

put [18] 9/3 10/10 13/17

38/13 42710 63/4 63/5 63/20
65/4 7471 105710 108B/S
108/19 112/16 131/1 133/18
134/10 134/16

puts [2] 10577 127/11
putting (1] 10/5
puzzled [1] BO/23

Q

quality (1] B1/2
quantity [1] 84/2
gquarter [2] 6/9 €/12
quagi {11 57/16

gquestion [42) &5/12 16/12
16/12 1773 24/23 28728 29/21
33/19 40/21 42711 a2/18
45/12 57728 €4/5 72720 74/2%
16/6 76711 79/3 BO/12 82/8
B2/11 86/13 8&6/15 93/24

100721 104/2 104716 10672
107/14 124/8 124712 125/12
126/11 128/14 12&6/15 127/1%
130/16 131721 135/24 138/16
140/11

questioned [1] 112/20

gqueationa [6] 16/13 23/10
30/5 47/22 78/17 111/8

quibbling [1] 132/25

quick [1] 110/6

quite [6&] 13/25 49/2 57714
64/9 7754 92/4

quoting [1] 41/2

R

radicactive [1] §3/148

raiae (91 19/7 47/21 a7/22

62/10 63/3 97/10 101/25
134/14 138/3

raiased [4] 84/18 85/6 BE/Z25
96/7

raisea [1} 11:r/7

raising [1)] 74/190

random [1] 10/22

range [13] B3/24 Be/S B6&/7
BR/9 92/18 92/18 54/12 95/4
B35/6 114711 115721 117711
126/6

ratchet [1l] 115/14

rate [4] 20/8 97/4 128/12
128,/13

rather [6] 40/22 40/23 73/18
84/10 93/13 128/17

rational [3] 22/17 31/3 75/20

rationally (1] 21717

reach [1] 10272

reached [1] 493/1

raad [14] 10/3 12710 31/15
48/25 S6/6 5777 57/17 69/22
72/9 77/2% 81/16 B3/1 92/6
112/9

reading [4] 51/1 55/8 61/14
73/21

ready (1} 136/10

real [4] 41/12 %6712 119/9
131/2

reality [2) 82/20 96717
realizes [1] 1&/23

really [9] 5/20 12/10 14/2
14/12 22/23 32716 44717
66/12 109/24

reapply [1] 59%/1

Rear [1] 9s/1.

reaaon [15] &/9 6/22 16/24

1874 31/22 12/1¢ 37/18 al/s8
50/3 50/16 63732 71716 7772
21/16 109/19
raasonable [4)
95/7 118/21
reagonablenass
reasoned [1]
reasoning [1]
reagona (3]
racall [2]
raceiva [1]
received [4]
115/1 115/23

32/23 88/10

(21
91/14
42/6
34/18 36/16 91/20
97/20 108/14

7/23
29/16 29/17

BB/9 95/6

raeceiving [3] 2a3/10 72/2
122/1%
recent [1] 13571

racently (2] 10071 112/25
recess [2] 72/25 142/3
raecirculate [1] 71/14
recognition [1] 77/25
recognize [7] 78/18 81/2 B1/4
84/21 11975 11578 12&/8
recognized [1] 85/24
recognizeg [1] 7B/13
recognizing [2) 83/4 113/20
racollection [1] 72/1
recommendation [7] 86/14 87/%
g7/11 88/6 BB/11 114/1
133/20
reconnect [1] 106/8
reconstruct [1] 34 /23
raconstruction [1] 12B/23
record [36] 776 12/9 27/4
34/3 34/8 34/8 34717 35/13
36/2 26/3 36/6 36712 36718
36/18 37/7 37/10 37/17 37/19
i8/13 39/5 33/6 39/9 45/23
51/2 52/21 52/22 53/4 54/23
6171 &4/9 F%/7 108/ 122/21
133/2 133/18 134710
record-keeper [1] 5172
recordation [3] A N N T e N i
126/1
racordkeeping [1B] 41/14
41/20 49711 49/13 52/6 S56/7
S7/19 S8/4 58/19 60/2 60/8
60/13 61/% 61/6 B83/4 128/1%
12972 128/2

racorde [4] 49/23 114/18
12971 129/5

reduction [3] 14/2 14/4 14/8

radundant [1] S83/6

refer [1] 50/11

raferred [1] 6/4

referring [1] 46/6

reflect [4] 73/9 82/23 115/1%
129/5

reflected (5] 46/9 49/13

95/1% 124/14 126/8
reflecting [1] 93 /2%
reflective [2] 96/16 96/17
reflacte [2] 104/20 124/18
reflaxively [1] 124715
refresh [1] 350/25
regard [1] 37/1¢
regarding [5] 26/% 78/17

Ba/19 125714 130/1
Registered [1] 145/3
Registered Professicnal [1)

145/3
regqular [1] 112/23
regulationa [1] 77/21
rehabilitation {11 104/22
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reject [2] 82/4 93/11

related [7] 34/15 35/18 62/8
73/9 BO/4 BO/5 86/23

relates [2] 52/23 80/21

relating (5] 45/23 86/19 88/3
88/21 100/1e

relatione [1l] 135/4

relative [5] g8z/18 116/11
119/6 120/1 126/4

relatively [3] 88/22 91/19
111/4

release [16] 41/5 582/1 84/1
85/14 10775 107/6 109/7
118713 129/10 130/14 132/18
132/22 134/16 134717 135714
138/21

released [1]
releases [1] 0/11

relevant [16] 22/20 34/22
38/5 4072 41/2 41/14 41/1A
43/1 43/7 s0/7 76€/18 82/12
82/19 83/7 83/8 EBB/1

135/15

reliability [11 74/8

relief [11] 108/25

rely (2] 1z2/4 122/1

relying {11 73/14

remained [1] %8/22

remains [2] 23/15 93/1
remedial [1] 51/24

remember [1] 11472

removal [3] 41/5 41/13 52/4
remove [1] S1/24

58/5 B7/16 57/17
119/15 13%/11
BO/25 113/5

render [3]
repeat [2]
repeated [2]

repeatedly [1] 112/19

repetitive [3] 33/9 37/24
EE: ]

replicative [1] az/z

report [16] 285/22 23/12 33/24
38/13 41/6 4176 41/25 73/7
73/12 79/ 86/13 133711
135/24 135/25% 13771 137/15

reported [4] 1/24 95/19 36/5
145/9

REFPORTER [8] 1/19 1/20 4/15%
4/21 145/4 14574 145/6
145/21

REPORTER'S [1]

reporters [l1] 10/1

reporting [B] 48/17 48/21
60/8 61/1 61/2 76724 81/20
136/21

reporta (2] 74/11 138717

represent (3] 46/7 46/18 47/9

rapresentation (2] 43/2 132/4

representatione [1] 7757

representative [1] az/21

represented [1] 121/18

reproduction [1] 145/20

regquest [1] 140/1

requesting [1] 140/2

required [6] 36/5 S2/3 50/4
96/11 131/2 141/6

requirement [1] 13%/14

requirementa [1]) 1253/2C

regquires [1] 81/13

resarve [1] 32/17

residential [1] 127713

residue [6] 32&6/4 €2/9 €3/12
£€4/2 €7/7 74724

145/21

f1] 107/24

72719 117/14
15/23

22/1s6

26/2% a40/21
42722 43716 44/8 45/3 50/13
7621 79/1% BH3I/S12 B9/S12 908
33/21 124713 125/2% 126/17
14174

respectfully

regpecta [1]

respond [1]

responded [1]

reaponding [1] 75/20

response [B] 51/12 S1/16 65/EB
101/2 103/7 108/16 128/19
140719

responeibility [10] 38/9
7%/18 BO/3 80/B BO/17 85/9
86/14 BO9/16 120/1 123/3

responeible [6] 75/11 75/12
TA/E B9/H B89/8 12B/11

rest [3] 11/24 16/9 1e/10
restrained [2] 96/95 126/25

restricted (1] 140721

rastrictiona [1] 125711

restrictive [1] 111/5

result [9] 33/23 41/1 41/10
63/11 66/16 68/15 68/20 B2/3
111/25

regulted [6] 33710 34/1 53/5
66/15% 113/6 12B/2

respulting [5] 40/17 40/19
40/22 40722 128/18

resolution
rasolve (2]
resoclved [1)
rescnant [1]
raspect [17]

[2] 15/11 118/17
106/23
§9/12

126/17

regulta [1] 47/%

retail [1] 56/25

RETATINED [5] 3/4 3/10 3/18
4/2 a4/9

returned [1] 135/6

returns [1] 13%/15

reversal [1] 76/20

reverse [1] 71/4

reversed [1] 71/8
revisions [1] e War

revigit [1) 23/1%
revocation [1] 13z2/23

RICCTI [%] 2/9 1B/16 54/8
£2/3 65/3 69/12 B7/8 109/13
135/9

Ricecita [1] 1:10/1C

rid [&] 1477 17/23 2677

26/21 32/7 32710

right [40] 6/20 15/16 23/18
28716 32/16 32/18 33/22
37716 44/21 49/12 53/14 s§5/3
55/19 60/21 60/25 £2/1%
62/17 64/4 65/2 67/3 68/24
£9/2 B0/13 80714 83/22 BS/17
88/19 B89/5 53/10 %a4/17 94/20
94/21 968/19 99710 102/14
111/23 113/1 11E/8 123/1%
131/1¢

rigid [1) =77/z23

ringing [1] 3371z

rise [3] &5/4 72/23 73/2
riak [2] 106/15 106/21
rock [1] 16/11

role [1] 85/3

roof [1] s5l/2%

room [6] 2/1% 13/11 17/20

30/9 96/3 111/15
ROPES [1] 3/3

ropesgray.com [3]1 3/6 3/12

3/12

RPR (5] 1/20 4/20 145/4
145/16 145/16

Rule [8] 12/21 14/B 14/10
71/22 89/9 107/1C 108/11
13547

Rule 15 [6] 12/21 14/10 71/22
99/9 107710 108/11

rules [1] 50/15

ruling [1) 92/1

run [2] 118/24 141/8

running [7] 67/23 69/18 70/6
F1/1 71/4 71/5 71/24

rung [1] 7/17

5

S.a [11 3/16

sabotage [1] 1B/1%

said [26] 5/14 10/25 12/24
14/14 16/5 18/16 18/20 21/11
31/14 31/14 4174 44/15 64/18
65/10 65/12 66/10 66/20
70/12 77710 78/% 106/4
112/21 117719 122/1 141/22
145/11

gsalary (3] 109/15 109/16
111/8

salient [1] 42720

saltwater [4] 68/4 €3/18 T0/€
71/5

pame [26] 14/20 15/21 24/19

33/25% 35/20 36/B 40/20 45/12
54/10 54/15 54/24 58/9 58/13
60/23 76/13 78/22 B2/3 86/%5
B7/4 93/20 94/17 115/2 124/2
130/24 137/10 145/20

sample [1] 125/22

Sanchez [10] 9/20 10/8 12/11
18/13 27/15 27/19 €3/12 &&/9
73/23 74/9

sanction {[3] 58/9 SE/% §5/20

SARAH [1] a/2

Saria [2) 113/16 128B/4

satiafied [2] 73/18 T8/9

save [3] /12 77/24 F/24

saved [1] 7/3

saving [1] 7/10

saw [3] 27716 312/18 110/9

say [57] 11/2 11/4 11/21
11/24 12/4 13713 14/10 14721
165/5 1674 1674 23725 23/22
34712 35/21 38/11 38/11
38720 3%/4 39/8 42721 4375
44/9 44718 45721 4678 46/19
47/20 43/3 49/5 4%/6 51/5
5273 52710 52716 S58/21 58/25
64,/7 B4/13 FE/14 66714 7272
BO/5 84/16 86/12 91/16 104/5
105/24 108/20 111710 121/24
123/22 123/24 124/15 126/1%
130/15 135/1

saying [14] 17/24 20/21 21i/8
41717 %1/B S6/6 B4a/5 B4/9
B4/11 95722 107/14 110/24
115713 1z20/16

says (19] 13/3 15/9 16/13
16717 16/21 1772 17/3 21/14
21/17 27/21 45/25 49/13
SE/18 59/15 6G/10 70/18B
83/25 108712

gchedule [3]
112/24

scheme [1)

F WA
106/6 108/1%

66/10
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scope [3] 5S0/7 77/14 78/8

scorpicns [1] 11/12

sea [10] 2673 32/3 687
97/16 98/% 10577 10%/2%
106/4 106/5 125/15

seamen [1] 116€/6

seamless [1] 132/5

SEAFORT [2] 3/19 4/3

geas [2]1 115/13 129/15

season {11 10B8/20

gaated [2] 5/6 73/4

saawater [12] 62/22 &3/2
63/21 €4/B 65/11 €5/12 65/14
67/8 67/22 68/21 63/5 78/1

sacond (20] 5/22 24/5 25/1
25/2 25/9 25/9 25/22 39/24
41/3 41717 41/21 4B/2 48/11
48/23 81/5 81717 89/256 97/8
97/11 114/3

Second Circuit {51 35/24
41/21 4B/11 48/23 B1/17

Seceondly [1] 9/17
Secretary [2] 129/25 130/1
gaction [14] 2/14 43/2 44/12

44/15 44720 45/20 49/11
53710 &9/21 60/9 73711 &2/3
114718 125/18
Section 3553 (1]
eectiona [1] 5675
gecurity {51 110/13 129/25
13272 132/14 132/16
see [12] 21/22 22/13 35/16
50/28 65/7 €6/13 77711 93/1i3
105/10 106/8 L17/7 117/17
seeking [3] 78,/24 82/1s
121717
seem [2]
seemed [1l] 140/6
seems [16] 10/21 11/22 15/%
21/17 36719 50/13 7B/14 79/6
BO/9 B2/20 83/3 10479 124/22
126/15 131/14 135/1¢

73711

5371 123/20

seen [3] 27/22 64/21 107/1Q
semg [21] 27718 27/19
salf [6] 76/14 131/23 138/24

135/25 136/21 138/17

self-created (1] 76/14
salf-daport [1] 131/23
self-report [2] 135/24 135/25

gelf-reporting [1] 136/21

galf-raporte [1] 13B8/17

gend [2] 95/24 125/23

sending (1] 61/12

senior [1] 123/3

sense [25] 5/20 5/24 §/2%
10/17 21/17 22/10 31/24 32/1
3278 318/16 46716 56/5 56/11
61/18 70/9 72/3 72/5 72/8
T7/L8 9271 8272 93722 107/1
125/7 135/23

sensea [1]1 96/10

pent [3] 9%/17 99/18 11&/3

sentance [41] 60/12 72721
73/20 79722 BO/S12 88/7 88/8
85/7 95/18 100/% 101/10
101,712 102/2 102/5 102/10
103/13 103/14 104/17 104/25
106713 107/17 110/11 110/24
110725 112/3 117/16 120/4
122719 122/22 123/14 123/16
124716 125/18 126/1 127/21

12B/4 129/7 131/1 131/s
131715 131/21

gentenced [3] 88/16 100/20
115/18
sentences [13] BB/10 95/1%

98/16 96/16 96/16 101/1%
104/3 113/6 116/1 116/18B
120/10 122/14 123/13
sentencing [20] 1/11 5/2 5/23
9/17 42/11 73710 87712 88/1
1900/13 103710 105720 108/3
110/10 112/6 11375 113/18
114/17 114/19 118/19 127/18

Sentencing Guidelines [1]
118/19

Sentencing Memorandum [1]
113/5
saparatad [4]
10B8/7 109/21
separately [1l]
separator [3]
sequence [1]
saries [1] 111l/8

garious [7) 78/4 106721 110/3
123/14 125/6 125/9 126/5
sariously [1] 53/24
sericusness [4] 87/14 104/20
124/12 124/17

aerve [2] 126/19 125/21
sarved [4) 97/14 116/22 127/6
133/1

garvea [3] 45/7 BO/6 133/20

sarvice [15] 66/23 67/18
67/19 6€7/22 6B/6 6B/20 68/23
6A/25 €9/5 €9/8 70/11 70/1s
71/1 71/24 B7/ /25

Servicea [1) 138/1¢

gearving [2] 97/18 100/2

session [2] 5/5 73/3

sat [§] 24/18 87/4 100/15%
104719 106/18B 113/23

35/19 3s/20

316/11
8/7 8/4 3z/2
99/18

sats [1] 59/17

petting [7] 21/16 2%/2% 74/14
79/9 BT/21 128/24 128725

gettled [1] 43/16

geven [1) 101/22

seventeen [1] 106/85

seventeen-year-old [1] 106/9

seavanty [1)] 11/5

seaventy-£five [1] 11/5

several [2] 112/11 127/24

severe [1] 120/%

shall (1] 129/18

shared [1} 108/3

aharp {1] 76/20

she [2] 113/17 113/18

sheen [1] 115/22

sheet [3] 7/16 20/10 138/9

ghip (15] 7/5 7417 9712 9/13

10/7 10/21 18/17 24/8 23/3
31/13 6B/S 6B/12 70/25 71/21

118/1
ship's [1]1 20/7
sheoes [1) 1i/2
shere [2] 39/4 140G/22
ahort [5] 47719 72/25 BO/7

88/17 101/10

shorter [2] 100/13 101/712

Shorthand [1] 145/4

shot [1] 1&/22

should [25] B/12 19/2 20/1%
31714 4373 s57/7 7272 72721
7s/18 8075 82712 B2/13 83/1

g3/12 85/9 B87/11 100/17
1as/22 1a%/23 107/18 10B/20
116/1 122/6 13176 131/16

shouldn't [5] 57/9 64/18
105/24 111/10 11s/2%

show [3] 18/11 6977 136/1

showing [1] Bo/s1a

shown (1] 18/22

shows [3] 18/5 61/4 139/9

shut [1] 71/12

aside [1] 531/%

sides [2] 62/9 63/7

sign (31 31/5 31/6 106/3

SIGNATURE [1] 145/22

signed [2] B2/16 920/&

significant [4] 276 91/17
85/2 126/1

similar [7] 45/23 91/13 921/13
92/2 104/9% 114/18 124/24

similarities [1] 113/21

gimilarly (2] 42/12 110/21

similarly-situated [1] 110/21

similarly-situated defendant's
42/12

gimple [5] 38723 GOS7 6171
61/6 7871
gimply [10] 12/4 28/10 74/11

82/23 B3/10 B3/14 111/17
115720 136/9 136/25
pimulated [1] 31/20
gimulation [18] S/8 5/15 9/7
10/10 10/12 10/16 10/17
10/23 14/18 22712 23/4 30/14
31/20 62/15 6€s/5 72/7 75/16

105/25
gimulations [1] 61/17
gince [11] 42/10 43/4 43/21

47/1 a7/l S0/10 65714 114722
117713 117/18 120/10

SINCLAIR [2] 4/15 133/6

Singh [1] 25/10

aingle [4) 43/14 43/15 81/11
138/12

gingular [1} TE/5

gitting (1] 103/3

aituated [3])
110/21

gituation [12]1 11/3 11/14
23/7 31/2 49716 49%/25 50/21
53/12 10B/6 10B/% 122/%
122/18

situationa [2] 49/22 50/18

six [22] 13/17 19/22 20/%
22/2% 26/18 S7/20 57/24
57/25 59/12 59/16 60/16 61/3
9% /13 93723 94/12 94/17 98/6
98710 99720 101/16 116/23
128/1
pix-day [2)

gixteen [5]
g92/21 93/13

gixth (1] 78/1%

skelly (1] 4/5

skipping [1] 107/2

alowed (1] 92/13

#lower [1] 38/12

sludge (31 77/1% 21/10 113/5

small [3] 7/2 8/4 13/1

pmoke [1] Te/1%

gnitches [7] 10/20 22/13
29/25 3071 30/2 30/4 7B/Z21

so [147} 5/7 7/2 7/4 7/13
7/20 B/20 B/23 12/3 12/15

42/12 109/3

18/22 20/5
53/16 53/17 8S/13

1]
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[13B] 13/2 13/9 14/11
15/6 16/8 17/21 18/2%
21710 21714 21/17
23/2 24/7 24/22 25/13
26/11 26/16 26/19%
28/1% 30/3 30/9 31/1
34/12 35/1% 35/21 318/s5
40/20 40/20 41/16 43/23
44/18 45/10 45/19 46/9 46/15
47/6 47/25 4B/5 49%/1a 53/15
54/15% 54/19 55/20 56/3 57/2
57/5 87/6 %7/11 BB/4 59/4
61717 61/20 €4/6 €4/24 67/6
67/7 67/14 67/19 67/21 69/6
69/24 7172 71/% 71/10 71i/20
72718 7378 73711 T3i/l14 74/11
75/4 75/14 76/17 78/24 79/2
82/25 843/3 B3/10 B4/7 B4a/S19
84 /24 85/15 B85/22 87/4 87/8
87/19 87/23 B8/2 88/12 89710
89/22 92/1 92/23 $3/1% 93/1¢9
94 /15 94/15 96/21 101/17
107/11 111/25 112/25 115/2
116/15 116/16 117711 117/23
118/11 119/6 120712 120/21
124/11 128/6 125/8 125/21
126/11 127/5 127/13 129%/%6
130/12 1340719 132/19 133/15
135/7 136/92 138/18 13B/21
138/10 138710 139/14 139/16
14071 1a0/12

po-called {3]
71/10

sole [1]

polely [1]

Solicitor [1] 21/6

some [73] 5/11 6/24 7/13
7/24 7/24 11717 11/22 12/1
16/25 18/2 18/3 18716 21/1
23/3 24/12 26/16 20/13 32/4
41/21 43/9 58/9 60710 68/21
68/22 659/7 73/7 75/% T5/17
T8/25 79/14 83/6 86/1 B7T/25
BE/15 B9/11 85/18 954/23 57/6
97/17 B9B/B 100/15 102/7
102710 102/11 105/1% 106/%
107/4 107/6 107/10 107/11
107/16 109%/10 109/14 106/22
111/9 113/3 113/8 116/5
119/9 119/9 119/16 120/213
121/8 124/14 125/% 125/1%
126/12 12B/1 130/7 130/9
131/12 135/5 140/25

somebody [6) 7/17 15/8 16/21
21714 111/16 133/16

somehow [1] 14/17

somecne [21] 7/18 9/22 10/7
16/9 22/% 22/7 22/12 30/11
iA0/12 49/17 54/21 101/16
108/7 108/2 108/6 109/21
114/25 118/20 126/21 130/22
140/15%

scmecna's [1] 21/20

scmathing [41] 7/5 14/21 18/5
1B/5 22/3 28/5 30/20 35/10
37/3 38/6 38/15 38/17 42/14
46/1% 4&6/16 47/6 a49/320 53713
$3/17 53/18 56/15 61723 62/3
67/8 72/9 76710 77/25 51/11
97722 101719 132/1€ 10479
107/1 10A/19 1909/1 123/21

BO. ..
14/21
20/14
22/24
25/23
27716
3i/10

67/21 71/2

41/19
49/2

124710 129/5 134/10 134/11
13s/%
gometima [1]
sometimes [4]
12776 136/21
pomawhat [1]
somewhere [1]
gon [1] 106/9
song [11 7%/7
socn [2} 99/19 122/25
socner [11] 12273
sorry [13] &/14 35/23 44/19
&4 /16 7073 T70/7 84/3 93/3
§8,/258 104711 124/1 134/21

46/20
43/17 45/17

10B/14
43/5

1398/2

sort [8) 16/25 21/1 58/9
68/22 69/17 T6/14 85/18
107/4

sorte [1]1 26/4

sought [2] 2B/20 431/14
sound [Z] 36/7 81/23
sounded [1] 123/7

scunding [20] 11/22 12/16
13/23 13/24 15/14 15/17
15/19 18/8 1B/22 1%/19 23/17
76/8 76/21 76/22 76/23 77/5
77/12 79711 20/4 90/15

acundings [10] 11/25 12/12
12/19 17/14 17/15 17/18
19/13 26/17 26/22 27/13

gource [1] 33/1%9

spaces [3] 6B/12 112/14

112/22

Spain [5] 57/18 10%/25 1398/¢6
139/8 135/1%

SPANISH [4] 4/18 111721 13i0/7
140/14

apeaking [1] 1i41/2

speaks (1] 63/7

special [8B] 9&6/10 105/13

109/1 111/10 129716 13}/22
137/24 13B/4

specific [17] 40/16 51/%
51/18 52/19 53/21 58/6 SB/1le
5B/21 59/13 59/25 6071 60/7
BO/22 B1/7 104/21 126/15
127/6

apecifically [2]

speculating [2]

speech [1] 2B/10

spend [2] 32/6 121/2

spending [1] 105/14

spent [7] 11/4 8B/15 98/6
105/2 112/7 11879 122/23

spoke [1] 141/3

sponte [1] 84/18

equare [1] 126/9

sgqueeze [l] 53/20

5t [2] 19710 1%/1s

st. [§&] 5/1% Z2/6 26/10 27/5
27/18 31719

18/9 115/8
17/€ 17/8

St. Croix [6} 5/19 22/6 26/10
27/5 27/18 31/19

stand [1] 131/7

standard [3] 27/10 129718
130/14

standing [1] 11271

stands [1l] 131/5

start [5] 17/18 51/2 79/22
117721 123/18

gtarting (1] 115/14

state [4] £4/9 129/18 130/1
14a5/6

statement {123] 37/12 52/%
52/11 €4/715 77/23 77/24 78/8
7B/10 50710 92/% 92/7 112/10
114/16

statements [1] 134/12

STATES [55] 1/1 1/4 1/% 1/15
1/21 2/2 2/3 2/4 2/4 2/9
4/21 21/7 33/20 33/24 34/9
234/12 39/7 40/6 41/13 41/24
44/23 48/10 4974 495/5 4%/148
S0/1B 54722 78713 85/11
99/22 102713 105/1% 111/14
111715 111/16 111/18 111/20
116/3 125/2 129/24 130/2
1300 130711 130713 132/10
132/11 132/13 132/16 133/4
133/12 135/3 135/11 138/5
140/16 14%/5

otature [1] 95 /25

gtatus [7)] 10275 107/1% 110/7
110/17 111/4 130/16 141/7

gtatute [6] 34/17 57/15 57/16
77/20 82/25 83/1

statutaes [2] 56/24 112/6

statutorily [1]1 126/10

atatutery [3] S7/12 59/9 €1/9

atay [5] 46/3 $7/1 100/10
100/12 101/18

staying [1] S6,/24

STENOGRAPHY [1] 1/24

atep [4] 42/7 4z2/8 79/1
116/8

still [9] 10/11 50/16 S8/B

§1/10 98/21 93/15 101/22
111/19 137/23

stood [1] 43/6

stop [3] 56/9 57/18 59/190
atory l[4] 22/14 43/23 €2/16
75/19

atrain [1] 41/4

strained [1] 81/16

STREET [1] 2/14

gtragas [1] 108/%

strike [7] 76/3 77/8 1i/17

7B/14 79/5 79/21 79/24

atrikes [1] ap/s

string {11 31/19

atrive [2] 47/8 122711

atrongly [1] 134/14

struck [2] 46/16 48/4

structure [1] 61/4

atuff [1] 21/14

stupid (2] 26/25 27/2

sua [1] Ba /18

subject [6] 108/7 130/13
130/24 131/12 132/18 132/23

submerged [1] 58/4

submission [1] 20/12

gubmit [2] 52/2 106/25

submitted [7] 9717 52/11
95/10 110715 110/23 112/24
114/18

subparagraph [2]

subsegquent [1] 41/24

subpstance [7] 40/4 a49/19
49/20 68/22 a9/7 B4A/2 1297109

subatanceg [2] £61/8 61/10

substantial [S5] 94/3 94/2%
97/17 106715 124/9

substantially [2] 96/13 97/

substantive [27] 41/12 49/14
49/1% 50/14 50/1% 53/10
53/15 53722 53/23 53/24

59/11 59/14
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gubatantive... [17] 54/21

54 /25 56/7 56/8 56/10 56710
56/14 58/4 5B/5 S58/8B SH/19
sg/20 58/24 60/1 60/14 61/5

g2/4

substituted [3] 85/16 H6/2
104/7

aubthemea [1] 22/18

such [4] 1a/21 69/10 96/1
102/8

auffered [1] 124/3

aufficient (4] 41/19 104/18

1904/25 125/19
gufficiently (2] wé&6/20 74/11
suggest (3] 60/17 96/20
102/19
suggeation
gauicide [1]
SUITE [3]
SULLIVAN [1]
aummation [1] 78/15
superfluous [6] 50/17 56/%
57/16 57/17 5974 59/5
supervised [5] B5/14 129%/10
130/14 132/18 132/22
suparviaion [2] 133/14 145/20
supervisor [2] 110/10 141/3
supervisory [1] 131/24
support [6] 9/9 5/9 18/12
18/24 20/15 77/17
supports [7] 5/15 9/6 1l/1lB
12716 1a/6 1671 75/3
suppose [8] 11/21 13/22 21/16
38/17 58/12 57/6 104/3
12%5/15
supposed [6] 12/2 14/11
115719 118/4 116/% 124/23
sure [30] 16/17 22/16 35/9
45/10 55/20 SB/11 62/14
65/19% 66/1 72/13 B6/17 93/10
101/11 10371 104/1 104/%5
10478 111725 118B/15 131/21
132/8 133/9 134/24 135/7
135/19 136/3 137/10 137/17
139/4 140/10

[21 34711 104/12
45/4

1/22 2/6 a/22

2/3

surface [1] 84/22
surplusage [1] 73/15
surprising [1] 108/1%5

suspect [2] 2%5/3 120/4
suspicion (2] 27/21 27/25
swab [1] g4/21

swimming (1] 11z2/13

swing [2) 92/23 923/1%9

gwirl [1) /12

system [7] 18/14 18/21 64/11

71712 109/24 136/19 1al1/10

T

take [26] 12/12 13/21 13/24
14/19 15/5 15/13 15/15 27/12
44/11 49/3 51/21 51/23 s6l/22
£1/23 72/18 72/1B 75725
g9/11 93724 105/20 110/23
116719 120/14 120/15 121/1t
134/1

taken [9] 11/22 13/22 18/15
29716 29717 44/12 72/2%
83/13 107/13

takeovere [1] 77/5

takes [5] 19/19 34/7 43/17
48718 101/16

taking [5] 10/1% 78/25 BA/2S
116/19 121/14

talk [6] 28/7 42/8 77%/25%
81/19 9&6/5 118/8

talked [1] 127710

talking [17] 7/2 7/3 B8/25
10/14 14/2 14/3 26/11 33/8
34/2 36/14 3871 53/23 56/25
71720 119/25 120/4 134/18
talks [2] 21/23 79/16

tank [24] 6/9 6/16 &6/18 7/2
/3 1473 14/4 14/7 18722
15/16 19/21 19723 1§/25 20/5
20/9% 20/13 232/4 32/11 71/1%
71/17 71719 91/15 112/14
113/13
tank's [1]

team [1]

teaar [1]

tease (1] 42715

taechnically [1]

TECHNQLOGY {1] 1/2%

telephone [10] 1/23 2/7 2/16
i/6 3/11 3/20 4/4 4711 4/23
33/12

tell [7] g/20 8/20 10/8 10/8
12/18 87/18 132/1

telling (2] 9/25 132/2

tells (1] 22/14

temporal [4] 38/24 136/16
52/13 52/1%

ten [9] 55/18 B5/13 88/11
92/20 93/13 95/5 101/4
101714 119/24

31/22
21/10
s1/25

126/7

tend [1] 8/18
term (1] 132/25
terms [23] 7/17 20/8 28/1%

31/11 ®&6/21 63/9 B80/19 BS5/23
89/4 91/8B 91/14 ®1/17 96/21
100/9 100/15 102/1 107/16
10B/2 116712 119/25 132/22
135/14 140/1
territorial [5] 41/23 48/10
459/18 49/23 58/13
territory [2] 105/6 108/7

tast [4] 42/18 70/23 70/24
BR/12
teated [4] 74/7 74/1B 75/2
75/24

testified [10] 12/11 12/21
13/25 17/14 18/14 66/17
63/16 95/19 95720 112/21

testifies [1] 13/3
testifying [1] 13/11
testimony {1i9] 9/18 9/18

16/11 17/21 20/1 64/10 65/24
65/25 B6/7 66/ &7/5 &7/8
£49/15 71/8 71/21 73/23 74/8
75/3 97724

testing [1) 129,20

textural [1]1 34/13

than [33] 6/13 &/18a 8&/12
10/21 12/20 13/25 22/3 22/8
25/14 26/24 4023 41/22
48/14 53/18 %4720 8&/15
56/15 73/18B 78/1 7%/18 92/1
93713 93/25 101/20 104/18
104/25 108/18 110/20 125/19
130/4 13%/12 137/2 137/16
thank [10] 8/2 72/22 74/5
a7/2 104/15 108/22 124/6
124/7 133/17 135/23

that [816] 5/18 5/25 6/2 £/13

T/2 754 7/ T/7T O7/11 7713
7/1s 7/22 8/6 8/7 8/10 8B/11
8/11 g/11 8/12 8/15 8/15
8/18 8/19 8/12 8/19 8/19
8/21 9/2 9/2 3/3 9/3 9/6
3/11 3/14 8/14 5/14 5/14
9/21 8/22 10/6 11/1 11/3
11/9 11/10 11/11 11/14 11/16
11/18 11/22 11724 11/2% 12/2
12/3 12/4 12/7 12/9 12/11
12716 12722 12/22 12/22
12/24 13/7 13/8 13/9 13/17
14711 14/12 14/14 14/17
14/22 14723 14/24 15/1 15/4
18/8 15712 15/15 15/22 15/23
16/6 16/14 16/24 17/% 18/5
18/5 18/5 1B/6 1B/11 18/12
18/13 18/1a 18/14a 18/14
18/21 18/22 18/24 18/24
18/25 19/5 19/6 1%/8 19/15
19/15 15/18 18/22 20/1 20/5
20/% 20/10 20/11 20/12 20/13
20/14 20/15 20/17 20/22 21/3
21/3 21/3 21/11 21/12 21/1¢9
22/2 22/5 22/8 22/9 22/16
22/19 22720 22/21 22/25 23/2
23/6 2377 2377 23/8 23/2%
24/9 26/2 26/3 26/5 26/6
26/14 26/15 26/15 27/1 27/6
27/9 27/13 27/15 27721 27/21
28/2 28/5 29/2 29/3 2%/13
29/19 310/5 30/12 31/4 31/13
31/17 31/148 32/8 32/12 32/19
32/22 32724 32/25 33/7 33/10
33/18 33/21 33/25 34/5 34/5
34/7 34/11 34/13 34/14 34/23
34/23 35/7 35/15 36/17 36/19
i7/4 37/6 37/11 37/12 37/13
37716 37/17 37/22 37/25 38/2
38/6 38/7 38/9 38/11 38/12
38/16 38/19 38/20 38/21 35/8
39/10 39/12 39%/16 3%/17
40/15 41/4 41/7 41/8 41/%
41/9 41/9 41710 41/15 41/17
41/18 41/19 41/22 41/25 42/5
42/14 42718 43/7 43717 a4/1
44/24 4674 46/4 46/7 46/8
46/9 46/11 46/17 46/18 46/18
46/19 47/20 47/25 48/3 48/6
4B/7 49/1 49/3 49/5 49/6
49/9 49/24 %0/9 50/12 50/12
50/16 S0/19 50/19 51/9 51/10
51/18 51/18 52/7 &52/12 52/13
52/13 52/18 52/20 52/23 53/1
53/3 53/11 53/13 53/15 54/1
54/6 S4/20 54/20 54/231 55/3
55/4 55/4 55/8 %5/9 55/16
55/19 55/22 56/1 S6/11 5'1/14a
37/1% 57/18 58/2 58/8 5B/11
58/23 59/9 59%/10 %%/15 53/15
55/24 &60/4 60/10 60/12 60/13
€0/17 60/25 61/3 €1/11 62/5
62/5 62/8 €2/8 62/8 82/9
62/9 62/10 62711 62/15 62/16
62/16 62/17 €2/21 62/22 63/4
63/6 63/B 63/% 63/10 63/13
63/15 63/17 63/20 64/1 64/3
c4/7 64/8 654/11 64/14 64/18
64/22 €4/23 64/24 64/24
64/25 65/4 65/14 £5/14 £5/23
65/24 65/24 66/1 66/2 66/2
66/10 6&6/11 66/17 66/18 67/5
67/6 67/6 67/7 67/% &7/9

3/8
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that... [44%] &7/14 67/15
67/23 67/24 67/25 6€8/2 6B/4
6B/8 6B/10 68/14 6B/20 68B/21
68/24 £9/2 69/4 €3/7 £9/8
€9/13 69/15 69/16 69/17
69/18 69/22 70/17 70/23
70/24 71/4 7178 71/14 1/16
T1/21 71/23 71/24 7272 712/4
72/% 73/% 73/13 73/17 73/18
73/19 73/20 73/24 7472 74/11
74/17 74/17 74/20 74723
74/23 75/4 7574 75/6 75/7
75/9 75/9 75710 TFs/12 78/1%
75/18 75/22 75/25 76/1 78/2
76/4 76/8 76/9 76/10 76/12
V6718 VE/22 TSI TN/4 vv/10
T7/1LL FT7/1e 77/S18 77725 78/1
78/3 78/4 78710 78/11 78/15
78/1B 78719 7%/2 78/2 7673
73/6 72/10 7%/10 7%/13 7%/21
80/2 B0O/11 8O0/16 80/18 80/19
HO/22 80/24 Bl/4 81l/5 81/7
51/9 B1/11 B1/15 8l/19% 82/2
B2/2 B2/9 B3/1 8372 B3/4
83/8 B3/13 B3/17 83/19 83/19
83/23 83/24 B3/25 B4a/13
84/13 84/14 B4a/14 Ba/18
84/18 84/20 84/21 85/1 85/3
85/5 85/9 B5/11 85/17 85/1%
B5/22 86/11 B&/12 B&/20D
86/24 86/25 B7/1 87/12 87/15
g7/1é 47/18 B7/22 B7/25 BE/6
g8/9 B8/12 BEB/15 88/21 8B/25S
88/25 85/1 EB9/11 90/5 90/7
90/9 90/12 30/16 91/15 91/16
91/16 91/17 91/18 91/19
$1/20 91/25 92/9 392/12 893i/8
93/16 93722 93723 94/6 94/10
94/23 $5/3 95/5 95/12 95/13
95/15 95/15 95/17 95/19
95/23 96/8 96/10 96/12 96/17
96/20 97/1 97/1% 897/22 9B/3
98/15 S8/16 99/6 99/10 95/14
99/21 100/11 100/14 100/17
100/18 101/5 101/11 101/12
101/12 101717 101/20 101/21
102/2 1902/3 102/7 102/9
1027106 102/11 102/15 102/16
102/16 102/19 102/23 102/24
103/1 103/2 103/20 103/21
103/22 103/22 104/2 104/5
104/8 104/9 104/9 104/18
104/20 104/21 104/24 105/6
105/8 105/12 105/17 105/1%
106/2 106/4 106/5 106/19
106/20 106/20 106/25 107/1
107/3 107/7 107/10 107/14
108/1 108/4 108/5 108/5
108/6 108/6 108/6 108/8
108/53 108/15 108/21 108/22
108/24 10971 10%/10 109/13
10%/20 110/4 110710 110/12
110/23 11171 111/8 111/1¢
111/24 111/25 112/9 112/16
112/18 11372 113712 113/13
113/15 113718 113/19 113722
114/11 114/14 114/14 114/19
114/21 114/24 114/24 115/¢
115/8 115/11 115/20 115722
115/24 116/9 116/12 116/13
116716 116/18 117/14 118/4

118/4 11B/12 118/21 118/25
115/2 119/8 119/17 120/2
120/3 120/18 120/22 121/6
121714 121718 121/16 121/24
122711 122717 122719 123/1
123/3 123/7 123/7 123/11
123/13 123717 123/22 124/16
124/18 124/19 124720 124/2%
126/4 12574 125/7 125/10
125718 125717 125/19 125/24
125/24 126/5 126/6 126/9
126/1C 126/17 126/19 126/23
126/25 127/10 127/23 127/24
128/1 128/8 128/15 128B/19
128/24 129/5 129/7 129/12
129713 129/13 12%/17% 130/5
130/5 130/6 130/12 130/13
130/15 130716 130/17 130/21
131/3 131/4 131/7 131/12
121/13 131/18 131/22 131/22
13274 132/10 132712 132/19
133/12 133/14 133/14 133/15
133/20 133/23 134/1 13a/1la
134/16 134/16 134/1% 135/1
135/5 135/9 135711 135/12
135/23 136/9 136/12 136/16
136/21 137/17 137/18B 137720
138/1 13B/4 13874 138/11
138/20 13%/6 139/7 139/9
139/12 133/14 13%/16 139/16
136/20 139723 139/25 139/25
140/3 140/5% 1a0/13 140/2%
141/5 141/10 141/16 145/8

145/9
that's [108] 5/14 6/1 &/2
/28 B/17 §9/25 11/7 11/1le

12/% 14/3 14/5% 1573 17/24
18/15 18/20 19720 19/21
19722 2077 21/15 21/19 22/1%
24/18 25/7 25/7 25714 25/2%
28/71% 2B/25 29724 3178 312/7
34710 314/20 3571 3%/13 39713
4271 42713 42713 43/7 47/8
47723 51/3 52/% S6/11 57711
57/12 58B/23 60/1E 60/22 63/2
63/22 64/9 64714 67/22 69/11
69/20 70/9 70710 70/18 71/19
T2/L 77/20 78/5 B5/18 896/3
86/23 90/11 50/12 90/14
94 /20 96/7 96714 104/2
104719 106/10 106713 107/22
11176 111/21 112/5 112/17
113/2 118/2 118/12 118/1s6
11943 120712 121/14 121/21
122718 122/18 124/18 128/2
127714 133/8 133/25 134/6
134711 134/20 136/2 137/3
13776 137/17 13B/23 138/24
139/17

The Ceocurt [31} B8/6 8/20 11/4
20718 21/9 28/3 46/5 48/%
59/19 €3/8 73/22 BO/1 48/1l6
90/1 95713 96/11 96/21 100/8
102,/15 102/20 103/1 104/24
108/22 10%/2 110/11 112/2
112724 118/18 122/11 123/17
13172

The Court's [8] 5/12 18/9
62710 €4/19 A4/11 100717
102716 134/13

the Plymouth [2] 133/22 134/2

their [22] 5/23 7/22 16/11
17/6 17/7 18/18 29/9 44/24

44 /25 47/4 83/2 10Ll/20
105/13 105/14 106716 107/2
107/14 109721 113/20 11&/5
125/25 141/7
them [21] §/1 17/19% 21/10
23/20 2574 2B/4 46/14 47/20
50/11 66/19 76/14 81/18
98/22 995/5 95/231 95/24
101711 108/15 109/22 124/10

124721
theme [1] 167/24
themselves {2] 77/21 B1/3
then [6%] 8/17% 10/20 13710

14/4 14/7 15/3 15/8 15/8
15/25 16/9 16/23 16/23 17/2
17/3 34/6 36/19 38/5 39/6
39/15 40/22 42/17 44722
46/17 50/9 50/22 51/5 53/7
§7/1a §7/25 53%/13 59/17
60/15 62/25 63/2 63/15 £3/18
63/22 64/19 ££/20 &67/6 £8/6
€8/8 658/10 71/12 72/20 73/1e
76/2 77/15 79/24 80/16 B1/21
g5/B 85/11 BE/11 87/% BR/12
90/9 94/19 98/2 98/3 98/3
898/10 101/22 111711 116/3
122715 125/12 132/18 141/49
theoretically [1] 1B/1%
theory [13] 5/16 9/2 10/6
12/17 17/11 230/14 37/13 59/%
63/8 E3/11 67/16 67/24 69/7
there [152] &/25 6/7 &/8 &€/22
7/7 7/14 8/7 9712 /15 1G/13
11/12 11/22 11/22 12/1 12/%
14/2 14712 14/13 14/14 14/16
14/23 14/24 15/1 15/2 15/23
1B8/2 1B/2 18/3 18/3 1B/4
18/4 18/% 18/11 18/12 18/23
18/24 19/24 19/24 20/1 20/1%
20/21 20/23 21/6 21/6 22/7
22/19 23/21 24725 25/25 26/%
26/8 27/6 28/14 2B/18 28/21
3z/6 3373 33/9 3777 31/9
37/10 41/22 41/24 42/11
42/12 43/9 43/16 43/19 43/19
43/25 a4€/2 46/23 48/12 48714
48/17 50/9 50/16 51/5 53/8
53/22 55/5 56/9 56714 58/3
58/10 59/14 55/24 61/4 61/11
62/2 62/3 62/4 €2/25 63/10
63/13 63/19 63/21 64/3 64711
€a/21 B4/24 65710 65/12
65/16 69/7 693/10 71/7 71/1%
72/9 73720 74713 74/17 74/25
75/10 75/22 79/2% 80/12 82/1
B3/12 B3/14 86/12 B&/18B
BEB/10 BE/24 89/12 B9/18
E9/22 B89/25 90/1 S0/3 91/2
91/17 891/25 92/3 93/7 583/22
94/2 94723 95719 95/21 95/23
96/25 97/1 99/3 99/9 99/12
99/20 100711 100721 102/7
102/10 103/25 106/1 106/15
106/20 107/6 107/8 107/8
107711 110/6 11279 1l12/10
112716 112719 11378 113711
113/22 115/6 115713 115/24
116/1% 116/17 116/24 117/13
118/4 119/22 122/8 123/21
124/8 125713 125/14 126/23
127/9 131710 134719 1365/11
136/15 139712 139714 135/20
la0/4 141/3




Case 4:10-cr-00552-DLJ Document 30-18 Filed 08/27/10 Page 65 of 69

173

T

there's [40] 7/8 7/9 7/12
14/4 l4/4 15/6 15/7 15/23
1873 24/5 24/7 24719 25%/1
25/24 27/3 27720 27/20 28/5
31/22 34711 36/9 36/13 38/10
38/16 46/16 48/20 59/13
€1/22 66/20 92/5 106/18
117/8 117/% 117711 118/9
126/6 128/7 134/10 134/17
135/%

thareafter {1]

tharafore [1]

thereof [1] 145/11

these [(44] 10/15 16/10 17/25
21/22 22/14 22/15 22/18
22/25 24/3 2a/6 24724 27/1
32/2 3277 37/1 42/8 aa/11
44/12 45/10 46/21 56/5 59/22
BB/24 91/18 93/22 95/16
86 /25 96/15 98/11 58/12
113/3 116/% 116/17 118/25
119/10 118/16 121722 122/12
122/20 125/3 125/14 130/18
132/6 140/15%

they (104] &/4 6/11 /23 B/B
11/21 11/24 11/24 11/24
11/25% 11/2% 1273 12/4 13/10
16/7 16/10 17/18 17/25 18/20
18/22 24/22 25/11 26/6 33/8
37/16 37/20 37/21 38712 43/6
43/13 43/13 45720 45/21 47/3
48/9 49/1 4971 49%/2 50/
60/25% 61/16 €4/23 67/6 71/8
71/% 74/10 77/3 7971 81l/24
82/13 91/2 91/3 92/2 s2/2
gv/4 97/5 99/6 99/6 83/10
95/11 99717 99/18 99%/19
99/19 95721 99/24 101/17
101/20 101/21 104/7 105/14
105/22 108/12 108/13 111/1
112/16 112/20 115715 117/1
119/5 115/13 118/18 121/8
121/9 121711 121/11 121/14
121/18 121/21 123/1 125/8
128724 129/20 132/8 132/12
132717 138/20 139/7 139/1%6
135/23 140/1 140/21 1a0/22
141/6 141/9

they're [14] 13/9 16/11 25/4
35/18 35/1% 35/19 35/20
63/10 99/5 108/17 108/20
117/1 124714 130/12

they've [7] 26/23 43/20 43/20
45719 97/3 1l12/25 116/3

thing [19] 7/25 875 B/6 B/6
10/22 14/23 15/1 31/24 42/16
53/8 54/1% 59%/4 62/4 66/13
66/14 €974 75/15 101/25
139/3

things (24] 8/24 9/8 14/22
26/4 35/4 36/8 a4/1i1 47/13
£4/13 74/13 7577 91719 95/22
37/9 104/23 106/3 112/11
115/5 125/14 127/23 125/13
132/14 136710 13%/20

think [172] 5/12 5/13 5/24
6/6 B/2 8/14 9/7 9/5 §/11
10/3 10/9 10/25 11/17 11/17
12/106 12/1% 15/6 15/7 15/7
i5/23 16/10 17/24 1B/25 19/9%
20/14 21/3 21/8 21/19 21/25

74/24
61/6

22/2 22720 23/6 23712 23/23
23/25% 26716 27/1 27/8 28/1
2B/4 28/5 28723 29/7 23/13
31/3 31715 32712 32/15 33/3
34/24 35/1 35/7 3%/10 26/10
i17/15 38/11 40/2% 41/8 42/4
42/11 43/1 43/7 43/25 44/10
46/4 46/5 46717 46/21 47/8
47/19 48/2 4B/31 4B/22 49/9
50/7 50712 53/9 55/10 56/4
56/23 &%/3 5777 B7/12 57/21
60712 61714 61720 &1/22 62/5
§2/6 62/11 €2/21 62/23 &3/¢
£4/9 64/21 64/24 65710 70/23
73/5 73/8 74/13 75719 75/20
7877 78B/1S 79%/49 HO/24 82/13
83/12 B4/6 BB/1l6 H9/22 50/1
91/16 91/19 91/21 92/ 82/9
94/20 95/12 95/23 97/13
at/23 97/24 98/1 100/1
100/10 101/7 102/7 102/23
163/4 103713 103717 108/17
107/18 108B/8 110/2 110/25
111721 111/24 112/1 112/2
11373 114/7 114/9 114/15
114/24 116/8 118/11 120/&
120719 122/6 122/6 122/19
126/8 126/19 128/11 128/13
1268/24 130/17 131/2 131/4
133/24 133/25 134719 135/%
136/5 136/7 136/20 136/24
138/3
thinking [4]
114/15 133/1
thinka ([5§) 16/22 22/14 25/22
3g/24 80712
third [17] 1/22 4722 8/9
17/17 25/3 25/23 32/1%5 37/1¢
38/22 41/9 41/17 48/10 4B/23
T6/3 79/20 81/17 92/8
Third Circuilt [4] 32/15 37/18
48/10 Bi/17

46/24 5B/2

Third Circuit's [1] 238/22
thirdly [1]1 30/9

thirteen [2] 96/23 117/9
Thirteenth [1] 137/9

thirty [11 116/21

this [227] 5/% S/17 5/18 5/18

6/7 7/13 8/24 9/5 B8/6 8/10
9/13 1¢/7 10/10 10/10 10711
10/21 10/2% 11/2 11/23 12/21
12/21 14713 l6/4 17/10 19/3
21/3 21/14 21/16 21/18 22/22
23/4 24/5 24/10 25/9 25/25
26/4 26/24 26/25 28711 30/7
30/16 31/9 31/14 32/195 32/19
33/1 34/10 34/13 34/13 34/19%
3a/21 34/22 35/7 36/6 36/17
36/22 36722 36/22 3775 37/6
37/9 38/3 28/11 3is/21 38/21
40/3 40/14 40/21 40/21 40/25
41/13 41/18 41/21 42/6 42/10
42/22 4372 43/5 43/16 43/17
43/20 44/16 44/23 45/23
45/2% 46714 46/18 47/15
47720 47721 4B/3 4B/5 48/7
48/8 48/16 49/6 49/10 49/16
51/1 51/6 53/7 54/19 55/¢€
57/15 %8/2 59/1 61/15 62/¢
62/13 €2/14 63/3 63/6 64/13
65/13 66/12 67/19 67/21
71/10 71/23 72/7 73/3 74714
75/6 75/15 75/21 76/11 76/14

TT/22
79725
81/1%
§3/10

TI/24 18710 1976 T9/8

80/6 80/B BO/21 BO/23

B1/17 82/2 82/7 83/8

B3/14 84/4 B4/S B4/8
84/14 A5/7 B6/24 B7/13 87/21
47/21 HHE/1 8B/2 HAB,/3 BE/4
44/6 BH/B 83719 94/7 96/1
96/21 97/12 97/13 105/20
105/24 107722 108/23 105/3
119/2 110/7 110/14 111/1
11278 112712 112/18 112/20
112720 114/16 114/19% 114/25
116/1 116/13 117/12 117/17
11879 118/21 120/8 120/11
120/16 121/3 121/16 121/19
121/20 122/9 122/13 122/13
122/20 123/4 12374 123/9
123/19% 125/17 126/16 126/18
126/24 127/ 12771 127/11
127/15 127/16 129/1 12%2/6
130/15 130/21 131/1 132/5
132/15 134/12 134/14 134/15
138/2 140/5 140/8 141/5
145/19

This Honorable Court [2]
73/3

thoroughly [1] 12/3

those [36] 11/2 13/11 15/12
19/13 26/11 30/3 47/13 58/3
58/7 61/% 75/6 76/1 T76/16
82/16 B4/24 95/2 96/20 99/15
10279 103716 103718 1037118
166/7 106/19% 112/22 113/24
115710 11777 117/15 1llEB/%
120710 121/17 128/25 129/4
132/7 132/14

though [7] 7/16 40714 43/1
43/20 4979 91/21 92/9
thought [9) 5/25 11/14 11/16
32/22 67/5 76716 99/23
126/16 129/6

thousand [1] 7/1

threatening [1)] 76/1¢

three [17] 1574 47/16 85/14
B9/23 91728 97/21 97/22
37/23 5871 9R8/2 9B/H S8/5
105/25 106/4 106/5 106/7
116/22

thrive {11 106/11

through [28] 15/9 26/23 49/10
58715 59/17 63/16 64/11 &&/5
&?/B 67/8 67/21 67722 67/25
68/1 68/5 €9/4 71/7 71/10
73i/8 78722 BO/23 102/8
104/24 108/8 124711 133/1
13977 138/9

throwing [1]
ticket [1]
tight [1] 7/17

tima [42] 9/19 12/22 15/10
16712 16/18 17/17 26/16
35719 44/11 44/12 47/16 49/8
46/8 €7/23 68/1 75/12 77/18

5/5

44/22
11/6

78/22 84/6 BS/3 8577 BB/1s
88/17 91/3 94/8 95/24 103/10
105/2 105/14 10974 112/7
112/8 116/17 116/22 119/9
121/2 122/23% 126/12 131/3
13374 134/1 136/11

timea [1] 11/5

tired [1) 21/10

today [1) 52/4

TODD [1] 2712
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Todd.mikolop [1} 2/16
together [7]1 6/24 10/10 69/17
69/20 69,/23 13674 136/10

told [6] 11715 12/14 13/7
13/8 43/13 €3/12

tone [7] 19/16 19/20 19/20
20/2 20/3 20/4 119/18

too [4] 38/22 84/4 98711
121/2

took [10] 11/2% 12/22 13/9
13/22 19/14 34711 a7v/14
731/19% B3/8 120/8

top 31 46/23 s1/12 79/21
total [2] 85/11 11iB/24

Total Offenae Level [1]
touches [1]1 68/11
touchptona [1] 118/23
toward [2] 78/25 131/11
towarda (1] 71/2

toxic [2] 61/7 61/9
track [6] 20/12 76/24 7772
78/19 T8/19 122/20

tracka [2] T8/19 B9S24

TRADE [2] 3/19 a4/3
transaction [1] 28/1%
trangeript [8] 1/11 1/25
69/16 6€%/24 70/2 70/24 145/8
145/20

translate [1] 141718
trangport [1] 101/2z1
transportation {1] 137/18
travel [1] 35/6

traveling (2] 11/12 116/12
treat [1] 132713

treated [1] 110/20

treaties (1] 125/3

treating [2] 78/4 81/21

B5/11

treatment [2] 1779 127/13
trenda [1] 42/21

trial [3] 2/13 107/8 108/1%
tried (5] 6/24 32/17 42/14
74713 131/8

trip (3] 19/18 19/22 31/23
tripe f[1] 109/22

troopa [1] 43/18

true {4] 14/24 96/14 106/13
145/8

truly [1} 112/8

trump [1] 140/3

try [4] 57/15 61/18 82/19
131/4

trying (221 9/22 9/22 15/13
16/19 17/9 21/2 22711 29/4
2879 29722 30/1 30/21 31/8
I8/19 67/23 78/21 90/16
90/25 108/8 114/2 118/15
133/5

Tuesday [1] 100/2

Tumakov [30) 24/13 32/20 33/4
33/7 42/20 42/20 44/2 44/18
88/13 88/16 89/% 89/12 89/13
90/11 90717 93721 93/23
94/11 98/24 99/25 113/7
11378 113/10 114/23 117/16
121/20 127/22 134/1 140/8
141/4

Tumakov's [E] 32/18 4474 91/1
91/13 94/2 128/4

turn [17] 33719 37/23 €7/21
71/14 73711 73716 7672 77715
78/17 79/5 79%/14 a0/21 as/8

128/12 127/8
£3/17 76/6 126/11

B6/13 83/17
turning [4]
131/11
turns [3] SB/231 92/14 128/¢6
twelve [13] 52/16 53718 BS5/12
93/13 9B/6 113/1% 113/22
117/2 117/23 117/24 11B/a
118/9 118/16

twalves [2] 116/19 11B/4
twenty [3] 4%/25 52/16 92/22
twenty-four [1l] 52/16
twenty-one [1) 92/22

two [62]
39/19
46724
69/17
80/14
85/10
89/24
92/14

10/15 17716 32/21

41716 42/23 43/25

60/1 €0/18 €0/720 /4/13
71/13 76/12 7E8/19

R4 /10 84/22 B4/24 85/5
85/10 85/13 88/17 8%/5
90/18 91/1 81/2 91/17
92718 9371 93/4 93/6
931/22 95/3 98717 9B/22 102/9
106/1 10974 110/6 111/9
113/10 113717 113722 11%/%
117/7 1174/8 118/4 118/4
118/13 118716 121713 121/13
12274 122711 129710 131/24
132719
two-level [1] 45/5
two-year [1] 132719
type [3] 87/13 95717 10C/16
types [§] 24/6 44713 9s/16
i06/19 122/8 122/14
typical [1]1 10%9/3
typically [7] 7/4 32/3 32/%
27/25 98/10 101/% 101715

U

U, [4] 54/3 B-/20 116/13
141/13

U. 5 [4] 54/3 85/20 116/13
141/13

ultimate [2] €4/5% 113/19
ultimately [7] 11/24 12/11
19/2 30/2 7674 75/20 79/2

unannounced [1] 7/21
uncertainly [1] 107/21
uncartainty [1]1 107/19

under
19/2
3751

[33] 7/10 B/S20 11711

24/24 27710 29714 35/4

40/3 44/23 48/23 50/2
50/3 50/3 55/24 56/23 €B/13
£€9/3% €9/7 80/17 92/9 95/4
36/12 104717 112/3 118/1%9
120/11 122/7 122/20 132/5
140/18 14%/20

undercover [1l] 76/15

undarstand [34] &/1¢ B/10
10/11 10717 12/5 17/8 19/¢
26/9 32/12 42724 50/25 %3/2
61/20 61721 62/12 7071 70/17
BS/12 85/22 BE&/24 B7/1 9Q/16
91/22 94,/23 100714 100/1E
100/19 105/4 107/13 111/18
113/23 131/16 131721 141/19

understanding [15] &%/1% 88/9
97/11 97/25 98/95 100/11
101/9 109/24 110/1 11&8/2%
1z0/24 121/10 139/25 140/14

140717
underatands [1} 96/21
understood [5] B8/5 89/2 9C/7

91/25 56/3

undertake [1] 135713

undertaken (2] 93/22 102/2

undertakings (2] 76/12 B9/24

undertook [1] 35/23

undisputed [2] 62/8 €3/9%

uneven [2] 115/B 124,721

unfalr (4] 46/16 47720 121/24
122/22

unfairness [1]

unfortunately [2]

unit [1] 138/12

UNITED [54) 1/1 174 1/% 1/15%
1/21 2/2 2/3 2/4 2/4 2/9
4721 21/7 33/20 33724 34/9
34712 39/7 40/6 41/13 41/24
44/23 48710 49/4 49/5 4%/18
50/18 S54/22 v8/13 85/11
9%9/22 102713 105/15 111/14
111/15 111/16 111/18 111/20
116/3 125/2 129724 130/2
130/10 130/11 130/13 132/10
132/11 132/13 132/16 133/4
133712 135/3 135/11 138/5
140/18

United States [35] 21/7 33/20
33/24 3479 34712 38/7 40/6
41/24 44/23 4B/10 49/4 49/5
49/18 50/18 54/22 78/13
895/11 99/22 102/13 105/15
111/1 111/1¢ 111/18 111/2¢
116/3 125/2 129724 130/2
130/10 130711 130/13 132/11
132712 132/16 13B/5

United States Attorney's Cffice
13573 135/11

unlena [6] in/11 g1/22 72/9
B3/2 135/5 l45/20C

unlike [1]1 &0/8

unlikely [2] 127/3 136724

3z/22
£1/16 99/21

unmodified [1] 83/10
unnaceesary [3] 31/19 31/21
79/8
unpleagant [1] 11&/4
unreliable [1) 74/9
unsupervised [1] 118/13
until [2] 12/20 138/%
unusual [1] 50/21
unwarranted [B] 42/19% 47/23

93/24 114/16 120712 122/7
12278 127716

up [35) 18/11 15/16 20/1
20/11 22/20 26/22 2779 29/8
34/24 33/7 43/6 58/14 61/12
67/19 &€8/3 71/6 T1/21 B3/17
100/19 100/22 10274 106/3
111/21 118/11 119718 120/7
12275 12B/13 128/14 128/24
12941 130/7 13G/7 136/1
141/9

upon [2] 7i/1l4a T9/€

upset [1] 140/6

us [6] 22/17 63/12 109/22
121/18 13378 133/16

uasdoj.gov [2] 2/7 2/16

use [10] 49/14 S55/16 58720
%E/21 60/1% B3/20C 84722
to04/6 117724 11B/23

uged {3] 8/7 21/8 113/12
ugeful [1] 49/7

usea {1] 107/9

ugsing [2] 1/24 120/2

V

value [3] B&/2 75/16 115/13

(2]



Case 4:10-cr-00552-DLJ Document 30-18 Filed 08/27/10 Page 67 of 69

V

valuad [1] 7/1¢8§

valve [5] 18/16 62/9 &3/7
T1/6 71711

valves [3] 18/17 22/25 63/1¢

VALVO [1] 4/9

variance [l] 124/10

variation [2] 106/5 107/23

waries [1] 100/10

34/18 88/23
11/13 56/24 73/6
97/14 105/8 l26/18

variaty [2]
various [B]
75/25
130/4

varying [11 116/18

vearad [1] 74/10

verify [1] 139/10

vermiform [1] 49%/7

vergur [4] 1/5 11/1% 40/6
91/17

very [14] 8/2 8/12 22/17

29/3 €3/13 75/15 77/23
107/24 112/5 122715 126/6
134/11 134/14 141/4

vesgel [32] 9/19 11,/11 11/12
11713 11/14 2375 24/1 24/73
24717 2673 2675 2779 27/13
30/22 31/17 7BS20 B4/23
95/22 97/15 9B/7 99/4 105/10
126/24 129/4 132710 132/12
140/21 141/5% 141/7 141/8
141/12 141/14

vapaals [4] 3277 9671 116/12

129/4
view [23] 14/16 4€6/11 73/1%
74/19 7M/11 78/11 78/25

B0/16 B1/15 B1/1l9% B3/l 83/13

Ba4/19% 92/14 92/16 92/17

946/15 125/6 128B/20 129/1

12977 135/9 136/15

viewa [1] B3/11

vigoroualy [1] a0/8

village [1] &8/3

violate [1] 12&/7

violated [2] 132/20 122/21

vioclates [1) 125/%

vioclation [26] 37/10 219/3
47/11 48/5% B&/7 H&/8 57/19
60/l 60/14 61/2 75714 B3/4
a4a/23 114722 114725 118/3
128/16 127/1 12772 127/2
127/1B 128717 128719 129/2
129/5 135/12

viclations [11] 32/2 43/5
48/15 60/8 61/5 61/6 7B/12
78/13 116/18 126,22 129/3

virtually [1] 127/1%

vigit {2] g8/17 108/23

voluminoug [1] 12/9

voluntear [1] 103/1¢

volunteered [1] 1032/19

vouching (1) 11/7

voyages [1] 24/18

vulnerable [1] 7&/25

W

wait [1] 120/1%

waiting [2) 99/7 99/%

waivad [2] B4 /20 BG/2

waiving [1] 129/20

want [47] 5/13 B8/20 10/20
16/7 20/18 23719 28/3 28/6
2877 312/6 39/20 43/8 49/17

54 /20
65/16
70/21

55/7 61/22 6€1/23 62/14
&€7/17 69/12 €9/256
72/10 B4/% B7/13 93/10
93/17 9774 101725 105/3
10575 110/6 11377 121/11
121/11 123/5 125/16 128/45
131717 131/20 13379 133/18
133/25 134/10 139711 139/23
wanteaed [8] B/5 22/24 62/5
97/10 102/15 104/23 112/4
123/4
wanta [3}
warehouse (1]
warrant [2]

44/13 64/7 97/7
127/5

128/7 128/8

warranted {2] 83/15 128/15

warrantas [1] g8 /7

wag [214] S5/20 5/25% £6/7 6/9
65/9 6/13 6/15 &/1B 6/18 6/22
/8 B/7 B/9 B/12 B/14 B/21
a/12 9/18 1172 11/22 12/1
12/13 12/22 12/23 13/8 14/13
14/13 14/14 14/16 15/7 18/5
18/11 1B/12 18/23 18/24
19/15 19/16 19/24 20/1 20/15
20/21 20721 20/23 206/25
20/25 21/1 21/2 21/3 21/s%
21/6 2177 22/3 22/4 22/8
23/3 2373 2374 23/6 23/7
23/8 24/13 24715 25/8 25/9
25/10 25/19 26/3 26/10 27/39
27/12 27/13 27/22 28/10
2B/14 28716 2B/17 28/5 25/9
32/22 34/6 34/20 35/1 35/7
A7/7 37720 38/14 41/24 42/10
43/9 43/16 44/14 44/18 45/13
45/14 45/15 46/1 46/19 a7/20
48/3 55711 55/11 62/4 62/17
62/21 62/21 82/22 62/25
63/14 63/16 63/21 64/3 64/3
64/7 64/10 64/11 64711 64/22
65/5 65/5 65/10 65/12 £%5/14
66/10 66/11 66/18 67/5 &7/7
67/10 67/12 67/13 B67/14
67/14 69/7 69/8 £5/14 69/16
271 7277 12/25 T4f17 75/1
75712 75/22 76/12 T76/16
T6/17 76723 727/18 B/2 T78/E
78/10 78/18 78/1% 7%/3 79/4
82/21 B4/18B B6/1B BB/16
as/25 89/1 B9/5 BY9/6 BY9/12
49/131 B9/1A8 90/25 9177 91/13
91/15 92/24 93/7 94/2 94/12
97/23 97/24 99/8 99/12 85/12
99/1%9 9%/22 107/8 107/8
108/22 109/1 108/6 110/9
112/9 112718 112721 113/14

113/1% 113715 114/7 114/9
114/24 117716 118720 119/22
119/22 11%/22 121/6 121/19
121/20 121/20 12371 123/1%
131712 134718 134719 135/11
136/12 138723 141/22

washed [1] R4/21

WASHINGTON [1] 2/15

wasn't [B8] 6/12 /13 8/11
8/11 &/21 14/12 24/1% B&/20

waste [2] 40/4 119/18

water [3B] 8/6 9/4 14/24 15/2
18721 19/16 19/21 19/21
16/22 19/23 19/24 20/2 20/4
20/9 20/R 20/9 20712 20/14
3272 312/4 3274 3277 32/10
55/14 56/24 64711 6872 71/10

71712 71/15 71717 71/18
71719 77/20 91/156 112/2%
113/6 113/12

waters {19] 33/20 33/24 34/8
34712 39/7 41/23 48/10 49/4
4%/5 49/18 4%3/23 50/19 54/3
54722 S8/10 82717 82722 83/9

141/6

wave [1] 115/12

way [64] 1/21 2/5 4/22 10/4
11/10 11/13 1i/16 1673 21711
21717 2377 2B/12 30/24 311/2
31/13 33/25 36/9% 41/18 43/%
48/25 48/3 50/25 52/7 56/11

57/11 57/17 57721 57/23 58/2

59715 &2/24 63/6 63/17 63/20

65/4 67/18 7279 73/% 74/25%

75/20 79/1 81/4 81/6 B2/1

82/22 B3/2 83/6 83/10 B7/24

92/24 96/8 96/8 97/21 98/8

103718 10476 105712 119/6

124723 126717 130/24 13179

13572 136/21

ways [5] 31/15 41/22 BB/23

98/4 126/6

wae [113] 6/24 9/17 11/5
12/2% 13/13 18/10 19/12
15/12 19/14 20710 20/18 23/6
23/13 23/17 25/16 25/16
25716 27/1 27/17 2B/9 32/1%
32/16 32/18 32722 35/7 319/23
a41/1 41/10 41/12 41/16 42/7
42/10 44/3 4477 44/10 44/15
50/21 51/2 %175 S2/3 52/10
52/13 61717 63/4 63/5 64/3
T0/23 70724 74720 79720
80/21 842/18 84/6 B4/25 B5/1
86/12 A47/4 90717 91/8 891/20
92/19 92/21 93/20 93/23 34/%
84 /5 94/22 94/23 94/23 94/24
94/24 95710 99/22 93/23
54/23 99/24 100/18 101/5
102/2 102/8 10S8/18 10%/19
106/11 110714 110723 112/7
112/8 112/11 112/24 11l6/8
116/9 116/11 116/11 118/23
119713 119/14 120/6 123/2
124/20 128/8 128710 129/12
13379 133/9 133715 137/10
137/20 137/23 138,710 138,711
139710 139/20 141/16

We'd [1] 139/5

we'll [3] 72/18 92/16 142/3

we're (201 7/2 14/2 14/3
16/14 26/11 36714 36/17
40/20 53/23 S6/25 &0/19
60/19 61718 785/17 B1l/10
B4/11 85/15 55/3 115/2
119/25

we've [17] 15/3 15/8 23/12
26/4 61/14 63/8 71722 92/13
33/8 94/6 94710 113/4 114/18
117/25 121/9 124715 127/10

weapon [1] 12z2/20

Wedneaday [3] 136/12 136713
13772

week [B] 39/15 BR8/17 93/23
1002 110/9%9 113718 128/5
1326/1

weekse [%] 35,19 BB/17 1l01/1lé
114/7 11478 114/9 114/10
114/13 114/13

walgha [1] 10B/1
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wall [8B] £/10 8/12 8/17
8/23 10725 11/2 11/8 11/20
12/7 13/24 14/1 14/23 14/24
16/3 16/7 17/3 22/19 22/20
24/2 24711 25/13 25/22 26/24
2773 2v/6 29/11 29722 32724
34/19 34/23 35/9 35/14 3s5/21
41/21 45722 46710 48/7 48/14
50/8 51/20 52/8 52/13 s52/2%
53/% S3/22 55/7 5%/16 55/21
56/13 57/7 57/21 5B/23 &0/6
60/11 60/1% 60/23 &1/16
62/2% G671 73/5 74/18 75/2
80/21 84/8 B6/25 B7/18 90/6
50/14 96/5 99/8 103/20 104/1
105/5 108716 106/13 1l0e/22
106/25 10%/15 111/10 117/20
124/8B 125/23 127/9 128/13
134/21 136/1% 137/22 138/3

went [11] 20/20 46/7 64/8
67/8 67/8 99/5 §3/24 100/1
100/ 122/17 135/%

waere [70] &/11 6/23 9/13
§/15 14/8 14/17 22/9 22/23
26/6 27/1 33/8 316/%5 317/9
40/8 44/3 4%9/2 55/17 59/9
81/14 &7/1%7 68/23 69/1 74/13
75/10 76722 77/22 78/21
T8/25 81721 91/2 91/3 91/17
92/20 93/22 9B/21 93/3 39/6
9%/9 $9/15 99/17 99/18 99/20
9%/21 102/9 104/6 105/18
107/4 10A/11 108/12 108/13
108/16 113/12 113712 113/13
113/22 113/22 11974 119/%
119/18 120/3 120/4 121/14
122/10 123/2 128/24 128/25
127/16 141/6 142/5 144/4

weren't [2] &£3/17 9172

WEST [2] 3/19 4/3

what [152] 5/13 5/14 5/1%
10/17 11714 11/18 12/2 12/13
12/21 13/13 13/2% 14/11
14/22 15/14 16717 17/9
1B/15 18/16 18/20 18/10
19/17 21/20 23/4 23/21 26/2
26/6 2877 29/21 29/22 29724
34/2 34710 34/20 35/1 35/3
36/24 39/8 39/10 39/13 41/2
43/2 43/9 45/1%5 45/1% 46/5
46/12 48/7 51/9 s1/10 53/7
54/5 54/5 54/7 54/17 85/11
57/5 57/6 SB/11 58/16 60/4
60/12 A0/18 63/5 63/11 64/7
66/14 66/23 67/1 67/16 67/20
68/2 69/6 70/24 71/% 71/20
71723 72/7 2/20 73/8 T6/2
79/3 75/9 80/1% 80/25 B81/16
84/5 34/9 #4/11 87/11 B&/2
8%/1 89/23 90/17 91/8 51/14
92/7 92/13 95/13 36/13 99/14
100/14 100/16 101/7 101/11
101/14 102/18 104/5 104/17
104/25 106/10 106/10 1l07/23
109720 110/25 113/25 115/23
l1is/25 117/18 117/20 119/3
119/12 119/13 119714 120/16
120/24 121711 121711 122/3
122/14 122721 123/8 124/1
124/8 125/15 127/5 128/1¢
128/12 12B/17 131/5 132/1

17/21

132/3 132/17 133/6 133/25
134/21 135/7 136/3 138/23
140/14 140/23 141/22

what's [28&] 5/8 18723 30/21
30/24 31/1 32/11 37/23 3B/S
39/13 43/23 52715 53/24 54/1
68/12 71/19 71/21 87/8
107721 10%/24 11071 122711
123/10 125721 126/10 128/12
128/1%

whatever [13] 8/13 11/21 15/9
23/6 43/9 49/2 49/3 61/1
65/15 70/23 102/5 115/7
135/14

when [48] B/8 12/24 12/25%
12/25 13/8 14/7 16/9 17/17
18/10 1B/15 1%/19 25/4 31/22
32/3 32/% 41/14 44/1 4a/18
45/12 47/1 53/16 56/9 58/18
€0/11 €0/13 €2/9 64722 E7/20
70/18 79/17 79/20 82/18
98/20 99%/17 109/25 112/20
120/12 120/21 121/9 121721
123/11 125/3 126/9 132/9
132/12 138/17 139/25 140/14

whenever [2] 16711 132/11

where [268] 16/1% 20/1 21/16
34/7 41/3 42/24 45/20 45/23
4%/17 49/22 49/25 50/18
52/16 58/14 66/2 97/7 100/12
100/1% 105/20 113/5 114/25
115/15 117/25 121/21 131/4
133/22

wherever [3] 1¢/1 87/12 87/20
whether [23] 1l4/2 15/21 17/25
37/23 53/17 B5/8 66/18 14/21
74/25 82/8 B2/11 B2/17 #2/21

102/5 107715 115/16 121/%
124/15 12773 128/7 131/17
139/7 141/11

which {B2] 17/13 19/14 21/22
22/13 22/21 32/25% 33/18 36/4
36/17 37/13 39/23 40/3 40/25
41/17 42/17 44/15 44/15 46/5%
48/8 49/6 50710 51/1 K1/3
51/22 53/11 s3/20 57/21
57/23 58/3 88/7 59/1% 5%/21
66/10 €B/13 73/16 75/3 77/8
78/13 7B/14 7971 75/10 719/16
79/25 BO/S12 80/14 80/25
B1/11 B81/13 83/23 85/8 85/12
BB/24 92/€ 93/12 94/11 96/7
96/7 96/12 96/16 96/24 97/21
104/6 110/7 110/22 113/21
114/16 115/9 11B8/20 120/17
122/7 122/16 124/1% 124/23
124/24 125717 126/3 126/7
130/12 131/11 134710 135/2

138/3

while [B] 43/17 79/22 80/4
§9/14 100718 101/20 130/22
139/20

whistleblower [1} 31/10

wWhistleblowere [1] 26/18

who [72] /17 /18 9715 9/1R

9/22 9/22 10/7 10/9% 10/13
10/20 14/17 16/5 19/3 22/12
22713 23/24 24/9 24722 24723
25/8 25710 26/2 26/5 26/11
26/15 28/21 29/5 29/18 29/23
29/23 30/3 30/6 3IC/6 30/8
io/flo 30725 31/B 31/17 46/25
TS/17 76/16 7772 TB/21 78/24

82/16 56/14 99/1 99/8B 59/12
103/16 103/18 103/18 106/13
106/14 106/15 106/24 108/16
115/10 117/23 119/9 123/12
125/8 126/21 128/2% 130/8
130/18 131/8 131/8 132/1¢6
136/21 140/15 141/8

whe's [3) 10/13 10/15 15/9
28/21 28/23 2%/1 30/13 30/18
108/21

whole [8] 31/18 31/24 €7/6
67/23 71/12 84/13 109723
111/7

wholesale [1] 1158/6

whelly [2] 15/13 +/4/9

whom [3] 30/1 30711 106/15

whose [1] 21/7

why [33] 5/13 6/1 10/15

13/21 14/7 14/7 14/19 18/7
18/8 22/5 22/7 32/7 32/1¢8
37/1% 48/12 50/23 50724
52/20 w673 57/9 57/9 57/10
68/8 6B/10 74/16 93/24 94/11
95/3 103/5 106/22 105/22
105/24 131/3

wide {11 B3/24

widely [1] 22/8

wife [1l] 106/10

will [46] 16/10 42/17 44/16
46/19 48/24 73/20 74/2 76/3
77/8 T?/1E 7a/1l4 79714 79724
B1/% 83/2% H4/24 8O9/24
100/19 101/9 101/12 102/4
117/14 122/14 125/6 127/1
128/5 129/7 129/% 129/10
129/17 130/% 130715 130/22
130/23 132/5 132/8 135/15
13874 139721 139722 138/22
139/23 141/9 141/9 141/10
141/12

willing [1]

willingly [2]

l08/22
19/5 126/21

within [5] 41/23 53/13 75/10
T7/13 78/7 8B/S9 95/5 115/20
136/6

without [9] 36/7 B3/4 94/9

94/15 94/16 94/18 107/4
107/14 117/14

witnese [4] 12/11 27/16 27/20
92/12
witneases [12] 11/21 16/10

20/19% 28/13 78723 98/22 §9/2
99/3 59/15 108/12 108/24
112/19

won't [2]

wonder [1] 105/11

WOODLOCK [1] 1/14

word [5] 38/24 41/10 al/10
50/14 75/22

words [2]1 76/4 123/23

work [4) 27/1 31/2 108/8
13i/10

workday [1] 52/3

working [10] 8/8 8/11 8/11
8/14 B/15 8/21 8/21 B/23 9/5
98/13

122/1 132/12

warka [3] i0/8 55/4 57/11

warld [7] 3/19 4/3 8/1 98/12
105/18 117/13 130/21

worse [1] 26724

worth [2] 101720 101/23

worthy (11 19/%

would [137] 5/18 7/5 7/13 B/4




Case 4:10-cr-00552-DLJ Document 30-18 Filed 08/27/10 Page 69 of 69

178

W

would... [133) ®&/21 8/25 9/4
11/1 12/8 14/20 16/19 18/4
18/24 22/5 22/7 22/12 24/9
24/23 25/3 26/7 26/11 26/25
29719 30712 31/14 32/8 36,7
37/3 37/10 37722 3a/2 39/32
39/10 39/12 4l1/4 41/25 42/21
51/10 51/18 51/20 52/13
54/18 54/34 55/17 56/1 56/11
57/17 59/10 5%/10 5%/10
59/12 59/14 €0/17 63/17
66/25 67/17 €7/25 68/14
£8/20 68/24 €68/25 69/6
71/9 71710 71711 71712
74/12 T4/14 74721 74722
T4/23 76718 76/18 77/3 17/¢6
77/22 77/23 7B/ 79/1 80/17
82/2 B2/3 84/231 BA5/1 B5/25
$2/22 83/13 83/25 94/16
94/18 96/13 96/20 97/1a
97/16 97/18 9B/6 98/13 55/1%
100713 101723 1C02/3 102/11
103/13 103/21 105/18 106/20
106/25 107/4 107/4 108/19
10%/2 109/6 10%/7 108/10
110/2 119/12 11773 11iB/17
120/4 121/24 122/24 123/17
129714 132/16 133/2 133/19
134/71% 135/10 135713 137/15
137/20 137/23 13B/10 140/4
141/7

wouldn't [6] 50/22 55/25
69/10 8%/20 102/12 136/18

71/4
71714

writ [1] 135/4
write [4] 14/9 15/14 15/17
15/18

9u/7
1B/23 59/15 81l/&

writing [1]
written [5]

10/24 11/5 11711 12/10 12/2a
12/2% 13/13 1a4/8 14/8 la/s
14/9 14/12 14/16 15/5 15/9
15/14 15/15 15/17 15/18
15/18 15/20 15/22 15/23
15725 16/1 16/4 17/3 17/5
17/13 17/14 17/14 17/18
17/1% 17/19 17/20 17/22
17/23 19/8 19/9 19/16 15/2%
19/25 20/2 20/12 21/11 22/9
22714 22/16 22/21 22723
22/25 23/10 23/19 23/22
23/23 25/13 28/5 28/6 25/13
29/22 30/12 20/13 31/4 31/s
31/12 31712 31/16 31/23 32/3
32/5 32/6 32/6 32/8 32/9
34/3 34/3 34/5 34/8 34/9
34/12 34/16 34,723 3s5/21
36/17 36/18 38/20 38/20 39%/1
3g/% 39/6 3978 35/8 39/10
39/12 39/15 40/5 43/12 44/5
44718 44/22 45/10 45/14
46/10 46715 4&/17 47/6 48/7
4B/9 48/22 4B/25 49/17 49/22
£0/5 50/6 50/15 50/18 51/20
51/22 51723 51/23 51/25 52/1
52/2 52/3 S2/19 52/20 53/11
53/16 53/20 S4/7 54/20 54/22
54/25 55/23 56/4 56/6 56/8
56/9 56/9 56/9 56/11 57/1%5
57/15 S7/17 57/1B 57/1% 58/7
58/18 59/10 58/12 S9/17
60/15 60/17 61/12 62/1 65/16
65/25 66/2)1 &6/2% &€7/1 &7/17
67/17 67/21 67/23 68/19
68/19 68/20 638/12 70/21 71/s
71/14 71/24 72/10 72/20
72/22 T3/f4 T4/1 74/2 74/%
79/14 B83/19 84/5 B4/12 84/13
84/13 A84/21 84/21 84/25 B7/2
87/18 87/19 87/19 87/19
g7/20 89724 S1/7 93/1 93/6
24/4 101/7 10274 102/6 104/4
104/15 104/16 105/18 106/7
106/8 107/11 107/15 107/16

107723 105722 108/23 110/14

116/16 110718 110/2% 111/7
111/9 11279 113/4 115/8

90/9 92/5
wrong [1] A6/25
wrote [3] 12/26 13/1 109/13
X
xencphobia [1]1 82/23
Y
Yeah [6] 1771 23/14 26/1

29/13 113/22 117/3

vear [3] 11/4 9&/9 97/17
105723 106/9 106/9 109/4
109/9% 132/19

years [5] B85/14 11B/1&
121/13 121713 129/11

yeara' [2] 118/13 131/24

Yep [11 17/12

yea [30)] 13715 21/5 38/17
33/12 40/1 40718 48/13 59/23
69/3 69/9 70/22 74/3 83/18
87/6 87/7 BB/rL4 HO/17 85/8
115/4 117/7 120/20 123/23
12377 136/23 137/5 137/2%
138/13 138/15 139713 141/20

yestarday [13] 5714 6/7 11/1
18/8 22/20 23/24 28/9 43/6
62/5 62/11 &3/3 66/17 6%/15

yet [4] 16/8 87/17 56/3
120/25

yielded [2] 77/6 124716

you [278) &5/6 5/12 5/17 7/20
7/22 7/24 7/24 BS2 8/24 9/2
10/19 10/20 10/23 10/23

116/2 116/16 116/16 117/3
117712 117718 118/12 119/2
118/11 120/4 120/9 120/1s6
120/23 121/58 121/21 121/24
12272 122/16 123/11 123/21
123/22 124/6 124/7 125/16
125716 126/9 131/16 131/16
131717 133/6 133/17 13579
135/23 137716 138/3 135/11
140/16 141/1%9

you'd [4] 20/4 20710 40/10
135/6

you'll [2] 10/720 77/11

you're [47] 7/3 &/16 10/19
i2/15 15/13 17/17 1B/21
22711 22/13 28/14 31/6 31/24
3273 32710 35/16 38/19 42/24
49/10 49711 45/20 51/1 51/8
52/18 SB/lS5 S8/17 S9/1&
&0/13 &60/14 66/231 67/23
67/2% R3/20 84/5 B4/9 87/20
104724 108/7 108/7 109725
110/18 110/2¢ 111/11 111/12
117/2%5 120/2 121715 126/9

you've [6] 25723 34/24 37/6

S8/8 B84/14 119/14

your {151] 5/9 S/14 9/7 9/21
10/25 11/2 12/3 12/1% 14/7
14/8 15/11 17716 17/17 17/20
17/21 17/21 18716 1B/25 21/9
21712 22/20 23/10 26/2 28/1
28714 29/24 31/4 31/5 31/6
31713 31/23 32/1% 33/1s
agfl2 36/12 37/11 38/23
19/20 40/4 40710 40/24 41/8
41/14 al/16 a2/1 a2/7 43/24
44/7 44/25 45/15 45/18 49/9
49/16 %0/13 50/23 52/1E %4/9
54/16 &%/5 &B/24 BE/2 BE/11
5623 57717 57/1% 58/2 58/15
59/18 60/13 62/4 62/13 67/16
€9/7 69/9 659/14 69/24 72717
83/16 Ba/1% B%/19 86715 87/2
B7/6 BT/7T 87/10 88/5 88/14
£9/20 89/23 92/13 92/24 93/5
93/7 94/5 101/8 101/19
104/15 104/16 105/2 106/1
106/8 106/8 106/9 106/9
106/20 106/10 106710 107/15
107/19 108/4 108/8 10E/21
109/12 111/3 11271 113/3
113/24 114/20 116/7 116/24
113/6 118717 119/14 120/9
12275 122720 124/ 126/9
131/20 131/22 13377 133/19
134/7 134/9 134723 135/17
135/23 136/8 126/18 126/23
137/19 137/21 137723 138/15
138/19 139/6 129717 139/20
140/14 140/24 142/1

Your Honor ([84] &/9 10/2%5
11/2 14/7 18711 21/9 21/12
23710 2672 28/14 3t/13 32/1s
33715 36/12 37/11 38/23
40710 41/16 a42/1 ai/jf24a aa/s7
44 /25 45/15 48/16 50/13
50/23 52/18 54/9 54/1¢ 55/5
55/24 S6/2 56711 56/23 58/15
59/18 60/13 £2/4 69/9 £9/14
69/24 72/17 83/16 B4/15
BS /19 B&/1% BRT/2 87/6 87/7
B7/10 88/5 B28/14 89/20 B%/23
92/24 93/5 83/7 101/8 101/19
104/1% 108/4 108/21 112/1
113/3 116/24 118717 124/7
133/7 133/19 134/23 135723
136/8 136/18 136/23 137/19
137/21 137/23 138/15 138/19
133/6 139/17 139/20 140/24
142/1

youra [1) 56/3

yourself [2] 2371 23/1

Z

Zen [1] 81/22

zero [5) 7/6 45/18 85/10

94 /12 94/17
Zobel's [1] 110/9
zome [3] 85/1% 85/23 94/17




Case 4:10-cr-00552-DLJ Document 30-19 Filed 08/27/10 Page 1 of 3

ATTACHMENT



1.

Case 4:10-cr-00552-DLJ Document 30-19 Filed 08/27/10 Page 2 of 3

DECLARATION OF CAPTAIN CYNTHIA L. STOWE
UNITED STATES COAST GUARD

[ am Cynthia L. Stowe, Captain, United States Coast Guard. [ am currently assigned as
the Sector San Francisco Commander which includes serving in the capacity of the
Captain of the Port, Sector San Francisco, in San Francisco, California. As the
Commander of U.S. Coast Guard Sector San Francisco, I lead more than 700 Active
Duty, Reserve and Civilian personnel in their mission to support and protect Northem
California’s ports and waterway users and safeguard the unique environment in which
they operate. The Sector's missions include search and rescue, law enforcement,
environmental protection, port security, merchant mariner licensing, and vessel
inspection and safety programs for all types of vessels.

The Coast Guard has authority under its general domestic law enforcement autherity, 14
U.S.C § 89, as well as under Acts to Prevent Pollution from Ships (APPS), see 33 U.S.C

§ 1904, to board and inspect vessels for compliance with Convention for the Prevention
of Pollution from Ships (MARPOL), APPS and Coast Guard regulations. Examination of
the Oil Record Book that is required to be maintained by the vessel under MARPOL,
APPS, and Coast Guard regulations is extremely important to the overall enforcement of
these requirements.

Oil Record Books for U.S. and foreign flag vessels are examined regularly as part of the
Coast Guard’s inspection and Port State Control Program. Information from the Oil
Record Book is extremely important to Coast Guard efforts to provide for the safety of
ports, passengers and crews and to protect the marine environment. This information
may then be the basis for a variety of actions on the part of the Coast Guard Caption of
the Port to protect life, property, and the marine environment. For example, if
examination of the Qil Record Book indicates that the vessel poses a safety or
environmental threat to the port, it may be necessary for a Coast Guard District
Commander or a subordinate Coast Guard Captain. of the Port to take action and conixol
the vessel’s movement or operation under the Ports and Waterways Safety Act (33 U.S.C.
§ 1221 et seq.). The Coast Guard may also detain the vessel until it is determined that it
no longer poses a threat to safety or the environment. Therefore, it is essential that the
Coast Guard be able to rely on the accuracy and truthfulness of the information in the Oil
Record Book in order to ensure the safety of our ports and protection of our marine
environment.

The international Port State Control program is premised on the truthful and accurate
representations in certificates and records required to be maintained by foreign flag
vessels. Its success also depends on the accurate representations made by crewimembers,
especially those in the most senior leadership positions such as Chief Engineer and
Second Engineer. The falsification of ship records undermines the entire regulatory
scheme, calls into question the rest of the ship’s records, and creates an unfair advantage
over those ship operators who are complying with the law. Ultimately, given the safety,
security, and environmental protection challenges we face as a nation, the Coast Guard
simply cannot tolerate lying and obstructive conduct during our boarding operations.
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5. The imposition of appropriate sentences in these cases greatly increases the Coast
Guard’s ability to create transformation and change within shipping industry culture.
Unfortunately, many in the shipping industry have not made the necessary corporate
cultural change to understand and address this problem in a serious way, and have viewed
the fines in the past simply as a cost of doing business. Therefore, in my opinion, it is
essential that we vigorously respond to the conduct by this company and its employees,
and send a fimn message through an enhanced, serious criminal penalty that such conduct
cannot and will not be tolerated.

6. 1sincerely thank the court for the opportunity for the Coast Guard to be heard regarding
this important case. -

1 declare under penalty of perjury that the foregoing is true and correct.

Executed on August ?—_Q?, 2010, at Coast Guard Sector San Francisco,
in San Francisco, CA.

M%ﬁ&

Cynfhfia L. Stowe, Captain, United States Coast Guard
Captain of the Port, Sector San Francisco
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