
MEMORANDUM 
 
TO: File on S7-33-10, Proposed Rules for Implementing the Whistleblower Provisions 

of Section 21F of the Securities Exchange Act of 1934 
 
FROM: Christian L. Broadbent 
  Counsel to Commissioner Elisse B. Walter 
 
DATE:  March 16, 2011 
 
RE:  Meeting with members and representatives of National Whistleblowers Center 

(ÒNWCÓ) 
______________________________________________________________________________ 
 
 On February 15, 2011, Commissioner Walter and Christian Broadbent of Commissioner 
WalterÕs office met with the following members and representatives of NWC to discuss the 
above-referenced proposal: 
 

1. Stephen M. Kohn, NWC Executive Director 
2. Dean Zerbe, NWC Special and Former Senior Counsel and Tax Counsel for Senator 
Grassley  
3. Lindsey M. Williams, NWC Director of Advocacy and Development 
4. Michael D. Kohn, NWC President 
5. Gerard M. Waites, OÕDonoghue and OÕDonoghue LLP 
6. Randy Defrehn, Executive Director of the NCCMP - National Coordinating Committee 
of Multi-Employer Plans 
7. Donna Boehme, former Group Compliance and Ethics Officer, BP plc, and Principal, 
Compliance Strategist LLC 

 
 The agenda and other materials submitted are attached to this Memorandum.    
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Ms. Elizabeth M. Murphy, Secreta
Securities and Exchange Commis
100 F Street, NE 
Washington, D.C. 20549-1090 
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I. The Importance of the Proposed Rulemaking 
 
The recent financial crisis has demonstrated the painful and calamitous effects that are 

felt by all Americans when the federal securities laws are evaded.  These laws play a vital role in 
protecting the American economy and safeguarding the decision of both large and small 
investors to place their money into the hands of companies who then use it to create jobs and 
increase the wealth of its officers and employees, in addition to its shareholders.  However, not 
all companies have played by the rules.  The most notable and flagrant examples in recent years 
have been the widespread accounting fraud that led to the bankruptcy of Enron and the massive 
ponzi scheme orchestrated by financier Bernard Madoff.  Unfortunately, the Enron and Madoff 
scandals may just be the tip of the iceberg of corporate malfeasance in which almost all 
Americans have felt the impact. 

 
On July 21, 2010, the Wall Street Reform and Consumer Protection Act (also referred to 

as the ÒDodd-FrankÓ law after its chief sponsors) was enacted into law putting into place a 
number of new safeguards for policing the financial industry and preventing another economic 
collapse from occurring.   

 
A key problem with combating acts of theft and fraud is that such conduct is, by nature, 

conducted in secret, deliberately hidden from government regulators, investors and public view. 
Without detection, an Enron or Madoff type networks of fraud may be launched, expanded and 
perpetrated into multi-billion dollar schemes until it is too late.  The harm done shakes our 
financial and economic system to the core and leads to literally tens of billions of dollars of 
losses to individual and institutional investors, including pension funds created to protect the life-
savings of millions of working families. The latest scandals very nearly caused complete 
economic collapse for many of their victims, including a number of multiemployer pension funds 
which were heavily invested in them.    

 
One of the few ways to expose such conduct is to motivate individuals with knowledge of 

it to step forward and speak out.  Some will do this simply as a matter of conscience.  But those 
persons are often concerned, and rightfully so, about threats to their jobs and livelihoods, which 
can be protected by anti-retaliation measures provided under whistleblower protection laws, 
measures which fortunately were included in the Dodd-Frank Act. In addition, however, 
experience with the federal False Claims Act, also known as the Qui Tam Act, has demonstrated 
that to effectively fight serious fraud the indisputably best tool is a provision that provides for a 
reward to individuals, i.e., whistleblowers, who risk their jobs, future careers and even their 
lives, by having the courage to detect, expose and report illegal conduct to the proper authorities.  
Recognizing this reality, the Dodd Frank Act, in another prudent move, provides that substantial 
financial rewards should be provided to such persons 

 
Thus, the whistleblower protection and reward provisions adopted by Dodd-Frank were 

envisioned to create a strong, effective, and user-friendly system to combat serious wrongdoing 
by encouraging whistleblowers to disclose valuable information.  Specifically, Section 922 of 
Dodd-Frank directs the Securities Exchange Commission to establish a new awards program that 
would provide whistleblowers who voluntarily report original information that leads to a 
successful enforcement action in which the Commission obtains monetary sanctions of over 
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$1,000,000 a bounty of between 10-30% of the amount collected.  This provides a concrete and 
tangible award for whistleblowers and will encourage the reporting of valuable information that 
could stop a securities violation before it escalates into a massive fraud that could cost investors 
tens of millions of dollars.   

 
The Commission was authorized under Dodd-Frank to issue regulations to implement 

this new whistleblowers award program.  It is essential that the new rules faithfully follow the 
statute they are intended to serve and that the whistleblower protection features of the law are 
implemented in the most effective manner possible to fully protect investors and the general 
public. The recommended reforms to the proposed rules set forth in these comments are designed 
to help realize these goals.  We appreciate the thoughtfulness of the Commission in its proposed 
rules but also believe that substantial changes need to be made for the final regulations to be true 
to the requirements specified by the statute and for it to be effectively implemented to protect 
investors and the American people. 

 
II.  Overview of NCCMP Recommendations to Proposed Rulemaking 

 
We suggest that the Commission adopt the seven recommendations below that we believe 

properly reflect the Congressional intent behind Section 922 of Dodd-Frank.  If adopted these 
recommendations will help to ensure that the newly implemented whistleblower award program 
is able to most effectively combat serious wrongdoing by the financial industry to protect the 
hard-earned investment dollars of millions of Americans. 
 

1. Streamline Whistleblower Application Process: The Commission should adopt a 
process similar to the whistleblower process adopted by the Internal Revenue Service, 
which is more user-friendly and provides an efficient system for rewarding 
whistleblowers who report tax law violations.  The proposed rule currently requires a 
whistleblower to submit three (3) separate forms and also track the progress of an action 
that was initiated by the original information that he or she provided in order to claim an 
award.   
 

2. Limit Excluded Classifications Per Statute: In Section 922 of Dodd-Frank, Congress 
provides a specific list of certain limited categories of individuals who have a legal 
responsibility to disclose information pertaining to securities violations and excludes 
them from participating in whistleblower recoveries. (Such persons cannot be considered 
to be making ÒvoluntaryÓ disclosures as required by the Act).  Allowing these exceptions 
to be expanded in too broad a fashion would undermine the statuteÕs central purpose of 
uncovering fraud and abuse. Thus, the Commission should  not adopt a blanket exclusion 
of Òother similarly situated personsÓ as proposed, but should institute a case-by-case 
analysis as to whether a potential whistleblower should be  precluded from a recovery 
due to a pre-existing legal duty. 

 
3. Mandatory Self-Reporting of Violations to the Commission: The Commission should 

ensure that the internal compliance programs are as effective as possible by requiring that 
any violation of the securities laws by an internal compliance program be reported to the 
Commission.  Moreover, companies should be obligated to adopt more stringent internal 
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compliance programs similar to those required by other federal agencies.  In addition, a 
person who reports a potential violation through an internal compliance program that 
leads to a successful action by the Commission should be given up to one (1) year from 
the date of making a report to the internal compliance program to file an application with 
the Commission to participate in a whistleblower recovery. 
 

4. Effective Use of Internal Compliance Programs: A companyÕs internal compliance 
program is not a surefire method of preventing or uncovering securities violations (which 
have, in fact, continued to increase even as more companies have adopted such 
programs).  Therefore, the Rule should not unfairly limit recoveries of whistleblowers 
that bypass an  internal compliance program and choose to go directly to the Commission 
with violation  disclosures, but should protect the recovery rights of such persons since 
there could likely be reasonable grounds for not using an internal compliance program 
(such as a legitimate fear of retaliation, etc.).    
 

5. Regulatory Violation for Whistleblower Retaliation:  The Commission should 
demonstrate its commitment to preventing retaliation against whistleblowers by finding 
that any company that retaliates against a whistleblower commits a separate and 
independent violation of the securities laws that subjects the company to the maximum 
penalties for such violation provided for under the law, up to and including a delisting of 
the company. 
 

6. Public Disclosure of the Rights of Whistleblowers: The effectiveness of the 
CommissionÕs award program is dependent upon all potential whistleblowers knowing 
that it exists and the benefits that could come from reporting and disclosing violations of 
the securities laws.  The Commission should establish simple and easy to understand 
materials that companies must distribute to their employees fully informing them of their 
rights as a potential whistleblower. 

 
7. Establish Reasonable Whistleblower Appeal Rights: A whistleblower who provides 

information that the Commission decides not to pursue should be given the opportunity to 
appeal the decision declining to pursue the alleged violation to the CommissionÕs Office 
of Inspector General.  Otherwise, wholly legitimate claims that could expose fraud and 
other serious violations could be dismissed without appropriate investigation. 
 

III.  NCCMP Recommendations to Proposed Rulemaking 
 

The reasons why we are suggesting that the Commission adopt these seven recommendations 
are discussed in greater detail below. 

 
1. Streamline Whistleblower Application Process: 

 
The most effective means for the Commission to expand the number of individuals who 

take advantage of the awards program and disclose information pertaining to potential violations 
of the securities laws is to make the process as simple as possible.  The proposed regulations 
require the whistleblower to complete Òa two-step processÓ for submitting original information 
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and making a claim for an award.  (Proposed Rule (ÒP.R.Ó) 60.)  The whistleblower must submit 
to the Commission both a form detailing the original information that led to a successful 
enforcement action and also a declaration form attesting to the veracity of the information 
provided and the whistleblowerÕs eligibility for an award.  (P.R. 60.)   

 
However, that is not the end of the process for the whistleblower.  It becomes particularly 

onerous when the Commission requires a whistleblower to track on the CommissionÕs website 
the disposition of the covered action.  (P.R. 69.)  Within sixty days after a notice is posted on the 
CommissionÕs website, without any notification by the Commission to the whistleblower that his 
original information did lead to a successful enforcement action, a third form has to be submitted 
by the whistleblower to actually request the award that he or she is entitled to under the statute.  
(P.R. 70.)  This is a far too complicated and burdensome process for whistleblowers to file not  
only a claim but also to make a separate application to receive the award.  Successful 
whistleblower programs provide an easy process to submit a claim and are otherwise user-
friendly.  Whistleblowers place much at risk when choosing to disclose information of securities 
violations.  Congress understood this when it adopted the award program and knew that it would 
serve a vital purpose in encouraging whistleblowers to come forward with information.   

 
The Commission must ensure that the process is as simple as possible.  There is no 

administrative reason why each individual who submits original information and submits a 
declaration form is not assigned a case number.  If a claim leads to a successful enforcement 
action, the Commission should be able to have a record of who submitted the original 
information thereby eliminating the need for the whistleblower to submit another form later in 
the process.  In particular, the sixty-day period after a notice of covered action has been listed 
online is far too narrow a window to allow the whistleblower to complete an application for his 
or her award.  It creates the possibility that a whistleblower who courageously reports original 
information about a securities violation may unintentionally forfeit the award.  This would be an 
absurd result under the clear Congressional mandate of Dodd-Frank.  The Commission instead 
should implement a procedure similar to the whistleblower program established by the Internal 
Revenue Service for whistleblowers who report an underpayment of taxes.  See 26 U.S.C. ¤ 
7623.  In such instances, the whistleblower only has to submit IRS Form 211.  See IRS Notice 
2008-4.  It is unnecessary for the whistleblower to file any subsequent forms after the IRS has 
concluded that he or she is entitled to an award.  Id.  There is no reason why a process that is 
good enough to protect the interests of taxpayers should not be adopted by the Commission to 
protect the interests of shareholders and investors. 
 

2. Limit Excluded Classifications Per Statute: 
 

Dodd-Frank explicitly excludes an award from being made to Òa member, officer, or 
employee of Ð (i) an appropriate regulatory agency; (ii) the Department of Justice; (iii) a self-
regulatory organization; (iv) the Public Company Accounting Oversight Board; or (v) a law 
enforcement organization . . . or to any whistleblower who gains the information through the 
performance of an audit of financial statements required under the securities laws . . . .Ó  15 
U.S.C. ¤ 78u-6(c)(2).  Congress sought to establish a delicate balance of the need to encourage 
whistleblowers to come forward with information versus not wanting to reward individuals who 
were already required to disclose relevant information.  The legislation was enacted with a clear 
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and definitive list of those individuals who should be excluded from eligibility for an award.  
Congress made a conscious decision not to include other categories of individuals in that list.  It 
recognized that this would dampen the incentive for whistleblowers to report serious allegations 
that should be made known to the Commission or other relevant agencies. 

 
The Commission has inappropriately and unnecessarily sought to expand that definition 

by including Òother similarly-situated persons who are under a pre-existing legal duty to report 
information about violations to the Commission.Ó  (P.R. 14.)  This is against the clear intent of 
Congress to provide a set limit on the types of individuals who would be ineligible for an award.  
The Proposed Rule provides examples of government contracting officers or city employees 
whose pre-existing duty to report violations would automatically deny them the right to claim an 
award.  (P.R. 14.)  There is no limit as to how broadly such a pre-existing duty could be 
expanded to exclude an untold number of individuals who hold a variety of positions from being 
able to participate in the award program.  This would erode the programÕs ability to perform the 
crucial function that Congress intended. 

 
It would be inappropriate for the Commission to adopt a blanket rule that would exclude 

individuals in Òsimilarly situated positionsÓ from the program.  Only Congress can determine 
what groups of individuals should not be eligible to participate in the program, and no such 
language was inserted into Dodd-Frank to preclude Òother similarly-situatedÓ individuals.  While 
the Commission should not be awarding certain individuals who are legally directed or obligated 
to turn over pertinent information, the Commission should not base such a determination just on 
the position the individual holds.  The Commission would still have the discretion to determine 
on a case-by-case basis whether an individual failed to voluntarily disclose information because 
the person had a preexisting legal duty.  It is not necessary for the Commission to a priori decide 
that the position a person holds precludes him or her from submitting information voluntarily. 

 
All individuals should be encouraged to come forward with information that could be 

critical for ascertaining whether the securities laws have been violated.  The role of the 
Commission should not be to find ways of denying whistleblowers access to this critical 
program.  Instead, it should respect the careful balance adopted by Congress.  Whistleblowers 
whose positions are not specifically excluded under Dodd-Frank should be eligible for an award. 
 

3. Mandatory Self-Reporting of Violations to the Commission: 
 

The Commission must adopt a policy of mandatory self-reporting by companies that 
violate the securities laws.  The information reported must be made available to the public and 
the investing community.  This is especially important in circumstances where a companyÕs 
internal compliance program has detected and cured a securities violation.  A violation of the 
securities law occurs regardless of whether a company is able to remedy the situation before the 
Commission has to initiate an action.  Investors have to be confident that the companies in which 
they invest adhere to the securities laws, and the failure of a company to do so is legitimate 
information for an investor to have.  The risk to an investorÕs portfolio is enormous when a 
company surreptitiously violates the law and then never discloses it.  This only encourages a 
cycle of violations followed by belated fixes. 
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This problem has been solved in similar circumstances where it has been taxpayers who 
were defrauded instead of investors.  The ÒClose the Contractor Fraud LoopholeÓ requires that 
the Federal Acquisition Regulations include provisions Òthat require timely notification by 
Federal contractors of violations of Federal criminal law or overpayments in connection with the 
award or performance of covered contracts or subcontracts.Ó  P.L. 110-252, ¤ 6102.  The same 
policy should be adopted for violations of the securities laws.  The markets are only able to work 
properly if investors and the public are aware of securities violations and can take appropriate 
actions to safeguard their money. 

 
Internal compliance programs should also be bolstered to ensure that they are able to 

properly perform their role of detecting instances of fraud. The Contractor Business Ethics 
Compliance Program and Disclosure Requirements, 73 Fed. Reg. 67064, provide important 
guidance as to how companyÕs internal compliance programs should be strengthened to ensure 
that violations are detected and that appropriate action is taken to prevent their recurrence.  This 
regulation applicable to federal contractors not only provides for stronger internal controls but 
also requires mandatory self-reporting of violations to an agencyÕs Office of Inspector General.  
These are reasonable and effective methods of providing a check on the internal compliance 
programs to ensure that they are actually ensuring proper compliance with the laws and not just 
rubberstamping dubious company actions.  Just as taxpayer should not be forced to bear the 
brunt of renegade contractors, investors have an equally important interest in ensuring that 
companies are playing by the rules. 

 
4. Effective Use of Internal Compliance Programs 
 

At the same time that the Commission should require stronger and more effective internal 
compliance programs, whistleblowers should not in any way be obligated to use such programs.  
Internal compliance programs are just one method to ensure that the federal securities laws are 
being properly enforced.  While the proposed rule notes that Òcompliance with the federal 
securities laws is promoted when companies have effective programs for identifying, correcting, 
and self-reporting unlawful conduct,Ó (P.R. 33), these programs often fail to provide an effective 
means for employees to feel comfortable about reporting potential violations. Dodd-Frank 
explicitly envisions that whistleblowers who report information directly to the Commission 
would be eligible for an award.  See 15 U.S.C. ¤ 78u-6(a)(6) (defining whistleblower as an 
individual who provides Òinformation relating to a violation of the securities laws to the 
Commission) (emphasis added). 

 
The proposed rules should not seek to punish employees who choose to bypass an 

internal compliance program.  The Commission should abide by the clear statutory language.  
The Commission should remove as a consideration for the amount of an award Òwhether, and to 
the extent to which, a whistleblower reported the potential violation through effective internal 
whistleblower, legal or compliance procedures before reporting the violation to the 
Commission.Ó  (P.R. 51.)  Although the proposed rule states that Òwhistleblowers will not be 
penalized if they do not avail themselves of this opportunity for fear of retaliation or other 
legitimate reasons,Ó (P.R. 51), this should not be a consideration employed by the Commission at 
all in determining the amount of an award.  It detracts from the overall purpose of the legislation 
to encourage employees to disclose relevant information to the CommissionÑnot to an internal 
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compliance program.  The Commission is obligated to do whatever it can to ensure that 
whistleblowers who come forward with valuable information are properly rewarded.  
Unnecessarily limiting the award that whistleblowers are able to receive provides impediments to 
the success of the program. 
 

5. Regulatory Violation for Whistleblower Retaliation:  
 

Whistleblowers are a critical resource in stopping securities violations.  The best means 
for a crooked company to persist in its illegal actions is to prevent whistleblowers from reporting 
violations to the authorities.  A company that retaliates against a whistleblower sends a clear 
message to all employees that their jobs and livelihoods are at risk if information is disclosed.  
The Commission should institute strong penalties against companies that engage in such flagrant 
violations of the law.  Retaliation against an employee whistleblower should be recognized as a 
separate and independent violation of the securities laws.  For instance, the Nuclear Regulatory 
Commission provides that an employer cannot retaliate against an employee who provides the 
agency with information about an alleged violation of the law.  See 10 C.F.R. ¤ 50.7.  An 
employer that takes retaliatory action is found to have committed an independent violation of the 
law, and there would then be sufficient grounds for the license of that company to be revoked or 
suspended, in addition to having civil penalties levied against it. 

 
The Commission should send a strong message to employers that taking action against 

whistleblower employees cannot be tolerated at any level.  A company that retaliates against an 
employee for disclosing information about a potential violation of the securities laws should 
subject itself to the maximum penalties under the law.  These penalties should be mandatory and 
widely disseminated to all companies.  It should be abundantly clear to a company what the 
consequences are if it retaliates against an employee.  When retaliation is combined with a 
serious infraction of the securities laws, evidenced by monetary sanctions in excess of 
$1,000,000, the Commission should have the ability to de-list the company from any applicable 
stock exchange in order to ensure that similar violations are not allowed to reoccur. 
 

6. Public Disclosure of the Rights of Whistleblowers: 
 

The Commission should also adopt regulations requiring that information about the 
whistleblower award program be advertised widely.  Employees should realize that disclosure of 
potential securities violations is not just the right thing to do.  The federal government through 
the Commission should actively encourage the reporting of original information as demonstrated 
by its willingness to pay significant sums of money to individuals who report potential 
violations.  The Commission has the authority to employ any number of methods to accomplish 
this task, including the implementation of a notice posting requirement or dissemination of 
information to newly hired employees.  The Commission should also develop a brochure 
explaining in simple and easy to understand terms the requirements of the new whistleblower 
awards program and how individuals with original information can submit it to the Commission 
and file a claim.  This is an easy and effective method of ensuring that the awards program can 
accomplish the purpose intended by Congress. 
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Prior to the enactment of Dodd-Frank, the SEC had a predecessor bounty program that 
existed for more than twenty years to award individuals who reported information leading to a 
recovery of civil penalties for an insider trading violation.  A March 29, 2010 Assessment of the 
SECÕs Bounty Program by the CommissionÕs own Inspector General noted serious deficiencies 
in the program that led to very few payments and an inability of the program to serve its stated 
function.  Office of Inspector General, S.E.C., Assessment of the SECÕs Bounty Program at iii 
(Mar. 29, 2010).  In this report, the Inspector General noted that: ÒThe SEC bounty program has 
made very few payments to whistleblowers since its inception and received a relatively small 
number of bounty applications. As a result, the programÕs success has been minimal and its 
existence is practically unknown.Ó  Id. at 4.  The Commission must make sure that the 
whistleblowers award program is not plagued by the same problems.  The whistleblower awards 
program under Dodd-Frank is the best tool available to the Commission to learn about and 
prevent securities violations.  The Inspector General report also noted that while a pamphlet 
made about the program is Òa good tool for marketing [it],Ó there was Òno evidence that staff 
members are generally aware of the pamphlet and provide it routinely to potential bounty 
applicants.Ó  Id. at 7.  Even the CommissionÕs staff had varying knowledge about the existence 
of that program.  Id.  The lack of any discussion in the regulations as to how information about 
the program would be disseminated to potential whistleblowers and the general public, in 
addition to the CommissionÕs staff who could assist whistleblowers in submitting original 
information, must be corrected in the final regulations.  The success of the program is dependent 
upon an awareness of its existence. 
 

7. Establish Reasonable Whistleblower Appeal Rights: 
 

The Commission must establish reasonable appeal rights for whistleblowers in instances 
in which the Commission has determined not to pursue an enforcement action.  This process 
should allow a whistleblower to file an appeal with the CommissionÕs Office of Inspector 
General after the Commission has decided not to follow through with information of a potential 
violation.  This is a necessary check on the actions of the Commission to maximize its 
effectiveness in pursuing all credible leads that could demonstrate that a company has violated 
the securities laws.  The risk faced by whistleblowers in disclosing original information about a 
potential violation of the law is the same regardless of whether the Commission decides to 
pursue an enforcement action against a company.  The possibility of serious repercussions 
against the whistleblower still exists.  The awards program provides an effective incentive to the 
whistleblower if it is evident that it works fairly.  Providing an appeal mechanism overseen by 
the CommissionÕs Office of Inspector General in instances in which the Commission decides not 
to pursue a claim provides reassurances to the whistleblower of the integrity of the program and 
also provides an additional layer of oversight to ensure that all possible violations are properly 
evaluated and that appropriate administrative action has been taken. 
 

IV.  Conclusion 
 
 We urge the Commission to adopt the proposed recommendations discussed above.  We 
believe that these measures provide the necessary steps to ensure that all companies are properly 
adhering to the securities laws and that violators will be exposed.  The whistleblowers award 
program provided for under Dodd-Frank provides an invaluable tool to the Commission to obtain 
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crucial information to prosecute instances of securities violations, which ultimately safeguards 
the money of investors and the American public.  It is essential that the Commission take the 
necessary steps now while the program is being developed to allow it to be as effective as 
possible for years into the future. 
 

Thank you for the opportunity to provide comments on this important proposed rule.  We 
will be pleased to provide any additional information that you might find useful. 

 
       
 Sincerely, 
 
 
 
       
 Randy G. DeFrehn 
 Executive Director 
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APPENDIX C: INVITED PAPERS FROM PANEL PARTICIPANTS

FromEnronto Madoff: Why Many CorporateComplianceandEthicsProgramsAre
Positionedfor Failure

DonnaBoehme,ComplianceStrategists,LLC

Remarkspresentedon March5, 2009

Introduction: "WhereWasthe EthicsOfficer"?l
With the wreckageof the first generationof Enron-typecorporatescandalsin the rear

view mirror, and the chaos of Madoff and the subprime meltdown now all around us,

commentatorsareasking"Wherewerethe ethicsofficers?" and"Are corporatecomplianceand

ethics programsjust window dressing?" Theseare fair questions,given that in the 18 years
sincethe1991promulgationof the U.s. OrganizationalSentencingGuidelines(which setout the

roadmapfor companiesto detectandpreventwrongdoing),2severalstudieshaveindicatedthat
little progresshasbeenmade,3and recenteventsin the corporateworld suggestthat effective

mechanismsto preventcorporatemisconductare lacking. This papersetsout a responseto
thesetwo questionsfrom someleadingpractitionersin the field of corporatecomplianceand

ethics. This paperalso suggestsa path forward, moving beyond the sometimesunrealistic

assumptionof policymakers,boardsand managementthat integrity and compliancecan be

achievedsimply by establishingbasic elementssuch as a formal code of conduct,an "ethics

officer," a training program,monitoring,and/or anemployeehelpline,and thenexpectingthat
good resultswill necessarilyfollow. In short, we believe that it is time for companiesto get

seriousaboutcorporateculture, accountability,complianceand ethics,and that the key initial

step in achieving this involves the creationof a C-Ievel, empoweredcomplianceand ethics
officer: someonewith the experience,positioning,mandateandclout to actually makethings

happenin theorganization.

1 For convenience,the term "ethics officer" is intended to encompassthe role of the chief
complianceandethicsofficer, in its manyvariations.

2 Theguidelines,including the2004amendment,areavailableat
http://www.ussc.gov/guidelin.htm.Theamendmentbecameeffectiveon NovemberI, 2004.

3 The EthicsResourceCenter's2007NationalBusinessEthicsSurvey,basedupon interviewswith
2,000employeesat a broadrangeof public and private U.s. companies,found "little if any meaningful
reduction in the enterprise-widerisk of unethical behavior at U.s. companies." ERC PressRelease,
November28,2007,availableat http://www.ethics.org/about-erc/press-releases.asp?aid=1l46.
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The"Kumbaya"Approachto EthicsandCompliance

On paper, many companieshave establisheda wide range of complianceand ethics

programssince 1991.4 Moreover, companieswere subsequentlyrequired to add to their

complianceinfrastructureby Sarbanes-Oxleyin 2004, and by other governmentefforts to
imposeelementsof complianceprograms. Today,mostmajor corporationshaveat leastsome

compliance and ethics infrastructure, including formal codes of conduct and confidential

employeehotlines, and the new managementrole of "chief ethics and.complianceofficer"

(CECa) is rising in demand. Most companiesin highly regulatedindustries,suchas financial

services,healthcare,and defense,also havedevelopeddetailedcomplianceprocedures. But
there is a critical distinction betweencompliance and ethics programs that have all the

designatedfeatureson paper,and those that have real "teeth" and the potential for success.

The former might be describedasadoptinga "Kumbaya"Sapproach- anoptimistic but rather

naive expectationthat once a code is published, a hotline activated,a rousing speechand
memorandumfrom the CEO is delivered, and an "ethics officer" appointed, then all the

employeesand managerswill join hands in a "Kumbaya" moment, and the program will

somehowmagically work as envisioned. This kind of programmay look good at first, but

without continuing, empoweredleadershipon complianceand ethics issues,together with

tangible managementcommitment to making hard choices, such a program is unlikely to

succeedin preventing,detecting,and addressingreal world problems. We would note that

Enron hada 64-pagecodeof ethicsand an employeehotline in placeprior to the exposureof
the scandalsthat ultimately brought that company down. Similarly, today's newspaper

headlinesare full of allegationsof corporatefraud and crime, at companieswith relatively

hollow, check-the-boxcomplianceandethicsprograms.

LeadingIntegrity: TheCritical Role of theChiefEthicsandComplianceOfficer
We believe an effective approachto integrity and corporateethics startswith a senior-

level chief ethicsand complianceofficer (CECa)who understandsthe complianceand ethics

field, is empoweredandexperienced,andwho hasthe independence,clout, a "seatat the table"

where key senior managementdecisions are made, and resourcesto lead and overseea

company'sethicsand complianceprogram - evenwhen that programappearsat oddswith

otherkey businessgoalsof the company. A well-implementedcomplianceandethicsprogram
doesn'tspring from the void ex nihilo - it requiresa strong leaderto engageothers in the

4 The U.s. SentencingGuidelines,requiringorganizationsto establishan "effective program" to
preventand detectviolations of law, were initially promulgatedin 1991 and further amendedin 2004.
See footnote2.

5 Kumbaya,a1930sSouthernspiritual thatsometraceto theformerslavesliving in theseaislands
of SouthCarolinaandGeorgia,is sometimesusedto describea"naively optimisticview of theworld and
humannature" - seehttp://en.wikipedia.org/wiki/Kumbaya.
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organization,includingpowerful seniormanagers,to surfaceandresolveissuesandchallenges,
andto makea cultureof transparency,accountabilityandresponsibilitya reality.

But accomplishingthis is easiersaidthandone. To a greatextent,the evolvingrole of the

CECOwas initially viewed by companiesas a lower-level managementor evenadministrative

role, often positionedwithin the legal departmentor anotherfunction suchas finance,audit or
even HR, and with little empowerment,mandateor independenceto fulfill the important

accountabilitiesof the role. When complianceprogramshavebeenmandatedby government

rules and regulations,programshavetendedto devolveinto hyper-technicalefforts devoid of
senior-levelparticipationandcommitment.

In a seriouscomplianceand ethics role, the CECO is often required to challengethe

establishedway of doing things,or to introducenewconceptssuchasstrictercontrolson senior

managers,increasedtransparency,and consistentstandardsof discipline. Imagine a CECO
beingcalled into the office of a powerful Andy Fastow-typeCFO and beingorderedto drop a

confidential investigation, change a report to the Board, or otherwise compromise the

responsibilitiesof the role. This is corporateethics' "dirty little secret": In many companies
today, the CECOis still poorly positioned,and lacking in the empowermentand independence

neededfor successfuldischargeof thecritical role heor sheis expectedto play.6 It is important

to notethatthe"expectations"of havinganeffectiveCECOandethicsandcomplianceprogram
corne,not only from the organizationitself, but also from regulators,from policymakersand

otherstakeholders,andfrom the generalpublic.
This view is expresslyendorsedby a startlingly candidwhite paperpublishedlast year

on the topic, entitled "LeadingCorporateIntegrity: Defining the Role of the Chief Ethics and

ComplianceOfficer" - a collaborationof five leadingnonprofit organizationssupportingthe
profession.? Echoing the sentimentthat "most CECOsdo not believe they have beengiven

sufficient authority and resourcesto achievetheir mission," the white papercommentsthat
"many executivesand boardshavenot yet realizedthe potentialof their CECOs" and that "a

CECOthat servesaswindow dressinglikely doesmoreharm thangood,especiallyin timesof

difficulty." The CECO's line of reporting is the "single biggest influence on his or her

credibility within the organization"and shouldbe a direct reportingrelationshipto either the
CEO or the board, with "direct, unfiltered access to the Board." The CECO must be

"independentto raise mattersof concernwithout fear of reprisal or a conflict of interest."

Further, a reporting line to the general counsel, one of the most common structures in

6 As reportedby the Financial Timeson June29, 2007, "SiemensAnti-Graft Chief Quits," Daniel
Noa, a former German prosecutorwith "impeccablecredentials" appointed to the post as part of
Siemens'responseto the corruptionscandalin 2007,quit the role involuntarily after only six monthson
the job. The paperquotedonesource:"He wasaloneand lackedsupport. He cameup againsta lot of
peoplewho didn't want him to succeedin his job." Media reportscite a changedreportingrelationship
that "undermined"Noa,"infighting" and"lack of support."

7 SeeEthicsResourceCenter(2007), LeadingCorporate Integrity: Defining the Roleof the ChiefEthics
andComplianceOfficer (CECO). This reportis availablefor downloadathttp://www.ethics.org/CECO/.
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companiestoday, is not viewed as effective positioning - sincethe aim of reducingexternal
litigation risk is not always well-aligned with the aim of promoting ethics and compliance
within the organization. Thusfor companiesseriousaboutintegrity, merelyestablishinga new
ethicsmanagementpositionis not sufficient asa foundationfor a strongcomplianceandethics
program. Rather,closeattentionmust also be paid to empowerment,mandate,a seat atthe
table, independence,and reportingrelationshipsof the CECO. Without properpositioning,a
CECO(and ultimately, the complianceandethicsprogramthat he or sheq,dministers)is likely
to beineffectiveandin seriousdangerof failure.

Thatbringsus backto the two questionswe posedin the introduction,with regardto the
most recentwave of corporatescandals: Question: "Wherewas the ethicsofficer?" Answer:
"Present,but most likely lacking empowerment,positioningand independence(and probably
not evena true'officer' of the corporation)." Question: "Are corporatecomplianceand ethics
programsjustwindow-dressing?"Answer: "In manycompanies,probablyyes."

PolicymakersNeedto SupportEffectivePrograms
Congressandregulatorscanalsodo moreto supporteffectiveCECOs,and(by extension)

effective corporate compliance and ethics programs. For instance, the New York Stock
Exchange(NYSE) listing ruleshavebeenhailedfor requiringall listedcompaniesto havea code
of ethical conduct. This is certainly an important starting point in establishinga good
complianceand ethicsprogram,but by itself, a formal codeof conductcan becomean empty
gestureunlessthat codeis implementedeffectively. Similarly, the Sarbanes-Oxleyreformsof
2002 respondedto a streamof corporateaccountingand fraud scandalsby mandatingnew
ethicshotlines,codesof conduct,andstrongerinternal controlsand reportingefforts, but here
again, these steps are only part of the overall complianceand ethics approachneededto
supporta cultureof integrity at a corporation. Two key ideashavebeenmissingfrom related
governmentregulations. First, any single element of a corporatecompliance and ethics
program,takenin isolation, is unlikely to be effectiveby itself. Thus, formal codesof conduct,
employeehotlines, and internal controls ideally should all be implementedas parts of an
overall, holistic complianceand ethicsprogram. Second,suchprogramsshouldideally be led
and overseenby a senior-level, empoweredchief compliance officer, with the clout and
independenceto makethingshappenin the organization. Without both of theseelements,an
NYSE-stylepaperrequirementfor a formal codeof conduct(for example)is unlikely to succeed
in achievingits aims. In sum, more is neededfrom governmentand policymakersto make
moreplainly statedthe expectationsfor an effectiveCECOand a strongcorporatecompliance
and ethicsprogram - ultimately, prerequisitesfor protectingthe interestsof the organization
itself, and for maintainingaccountabilityto otherstakeholdersand to the public interest. In a
companionpaper in this document(titled "What GovernmentCan Do to PreventCorporate
Crime"), our colleagueprovides somespecific suggestionson how policymakerscan help to
supportmoreeffectiveethicsandcomplianceprogramsandstrongerCECOs.
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How CanCompaniesPut Integrity BackIn Business?

Perhapsthe underlyingquestionhereis, how do we movebeyondcorporatecompliance

and ethicsprogramsthat look good on paper,but that are ineffective at achievingreal world
results? More generally, CEOs of successfulcompaniesknow that little is accomplishedin

businesswithout first havinga plan, resources,andan accountable,effective leaderin placeto

implementthe plan. A company'sprogramfor complianceandethicsis no different from any
otheraspectof businessenterprise. Where the statedgoal is to changethe culture@f an entire

organization,to identify and addresskey complianceand ethicsrisks, and to encouragegood
businessjudgmentsamongall managersand employees,a seriousapproachand commitment

of resourcesis needed. We've already describedthe first step of creating an empowered,

independentCECO position, filling it with someonewho is knowledgeableaboutcompliance
and ethics, and giving that persona seatat the senior managementtable. The rest of the

formula, which the CECO will drive, has to do with implementingand integratinga rangeof

complianceand ethics initiatives, supportedby managementat all levels of the organization.
Without diminishing the key role of formal codesof conductand help lines, establishingthose

featuresis a relatively easypartof a company'scomplianceandethicseffort. The moredifficult

aspectsof the effort involve incorporatingthe company'scodeof conductand policies into the

DNA of its businessoperations,and all of the resulting tough choicesmanagementneedsto
makealong the way in doing so. This is wheremanycomplianceand ethicsefforts fall short,

whetherby lack of managementresolve,lossof focus,or lack of leadershipby a strongCECOin

driving the programon a daily basis. Herearesomeexamplesof featureswe view asessential
indicia of a seriouscomplianceandethicsprogram(i.e., onewith "teeth"):

¥ Executiveandmanagementcompensationlinked to complianceandethicsleadership

¥ Consistentenforcementof thecompany'scodeof conductandpolicies,especiallyat
seniorlevels

¥ Confidential,professionalmanagementof the help line, including investigations

¥ Vigorousenforcementof non-retaliationpolicies

¥ Effectiveandongoingcomplianceandethicsrisk-assessment

¥ Integrationof clear,measurablecomplianceandethicsgoalsinto theannualplan

¥ Direct accessandperiodicunfilteredreportingby theCECOto a compliance-savvy
board

¥ Strongcomplianceandethicsinfrastructurethroughoutall partsof thebusiness

¥ Realcomplianceauditsdesignedto uncoverlawbreaking

¥ Practicalandpowerful action(not merelywords)by theCEOandmanagementteam
to promotecomplianceandethics

¥ Sharedlearningwithin thecompanybasedon actualdisciplinarycases.
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ConclusionandWay Forward
With committed managementsupport, togetherwith empowerment,independence,a

seatat the table, resourcesand appropriatereportingstructurefor its CECO, a companycan
forge beyondwindow-dressingin its complianceandethicseffort. This is anessentialfirst step
toward establishinga corporateculture of transparency,opennessand integrity, in which
ethical and complianceproblemsare more likely to be detectedearlier rather than later - so
that the companycanseekto preventfires, ratherthan put them out after.the fact. Unlesswe
want to keep asking "Where was the ethics officer?", it's time for companies - and
policymakers- to rejecta check-the-boxapproachto complianceandethicsprograms,andget
muchmoreseriousaboutputtingintegrity backinto theheartof business.
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UNITED STATES

SECURITIES AND EXCHANGE COMMISSION

WASHINGTON. D.C.

OI"I"'CE 0 ..

MEMORANDUM

March 29, 2010

To: Robert Khuzami, Director, Division of Enforcement

From: H. David Katz, Inspector General, Office of Inspector General

Subject: Assessment of the SEC's Bounty Program, Report No. 474

This memorandum transmits the U.S. Securities and Exchange Commission
OIG's final report detailing the results of our assessment of the Commission's
bounty program. This review was conducted in accordance with our annual audit
plan.

Based on the written comments received to the draft report and our assessment
of the comments, we revised the accordingly. This report contains nine
recommendations. Your office concurred with all the. recommendations.
Management's full comments to this report are included in the appendices.

Within the next 45 days, please provide OIG with a written corrective actiQn plan
that is designed to address the recommendations. The corrective action plan
should include information such as the responsible official/point of contact, time
frames for completing the required actions, milestone dates identifying how you
will address the recommendations cited in this report, etc.

Should you have any questions regarding this report, please do not hesitate to
contact me. We appreciate the courtesy and cooperation that you and your staff
extended to our auditor.

Attachment

cc: Kayla J. Gillan, Deputy Chief of Staff, Office of the Chairman
Diego Ruiz, Executive Director, Office of the Executive Director
Joan McKown, Chief Counsel, Division of Enforcement

Eberleb




Assessment of SEC Bounty Program 
 

Executive Summary 
 

Background.  There is evidence that bounty programs are an effective tool to 
encourage whistleblowers to come forward and provide necessary incentives for 
outside entities to bring complaints about possible illegal activity.   
 
Section 21A(e) of the Securities Exchange Act of 1934 (Exchange Act), 15 
U.S.C. ¤ 78u-1(e), authorizes the Securities and Exchange Commission (SEC or 
Commission) to award a bounty to a person who provides information leading to 
the recovery of a civil penalty from an insider trader, from a person who tipped 
information to an insider trader, or from a person who directly or indirectly 
controlled an insider trader.  All bounty determinations, including whether, to 
whom, or in what amount to make payments, are within the sole discretion of the 
SEC.  However, the total bounty may not currently exceed 10 percent of the 
amount recovered from a civil penalty pursuant to a court order.  
  
The SEC recently sent to Congress proposed legislation to expand its authority 
to permit bounties for any judicial or administrative action brought by the 
Commission under the securities laws that results in monetary sanctions 
exceeding $1,000,000.  The proposed legislation was included in the Investor 
Protection Act of 2009 (H.R. 3817), which was introduced in the U.S. House of 
Representatives on October 15, 2009 by Representative Paul Kanjorski (D-Pa.) 
and referred to the House Committee on Financial Services.  Variations of this 
legislation are being considered by both the U.S. House of Representatives and 
U.S. Senate.   
 
Objectives.  This review was conducted as a result of an issue that we identified 
during the OIGÕs investigation into the SEC examination and investigations of 
Bernard L. Madoff and related entities, OIGÕs Report of Investigation, 
Investigation of Failure of the SEC to Uncover Bernard MadoffÕs Ponzi Scheme, 
Report No. 509, August 31, 2009.   
 
The primary objectives of the review were to: 
 

�x Assess whether necessary management controls have been established 
and operate effectively to ensure bounty applications are routed to 
appropriate personnel and are properly processed and tracked; and  

  
�x Determine whether other government agencies with similar programs 

have best practices that could be incorporated into the SEC bounty 
program.   
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Results.    Although the SEC has had a bounty program in-place for more than 20 
years for rewarding whistleblowers for insider trading tips and complaints, our 
review found that there have been very few payments made under this program.  
Likewise, the Commission has not received a large number of applications from 
individuals seeking a bounty over this 20-year period.  We also found that the 
program is not widely recognized inside or outside the Commission.  Additionally, 
while the Commission recently asked for expanded authority from Congress to 
reward whistleblowers who bring forward substantial evidence about other 
significant federal securities law violations, we found that the current SEC bounty 
program is not fundamentally well-designed to be successful.  
 
More specifically, we found that improvements are needed to the bounty 
application process to make it more user-friendly and help ensure that bounty 
applications provide detailed information regarding the alleged securities law 
violations.  We also found that the criteria for judging bounty applications are 
broad and the SEC has not put in place internal policies and procedures to assist 
staff in assessing contributions made by whistleblowers and making bounty 
award determinations.  Additionally, we found that the Commission does not 
routinely provide status reports to whistleblowers regarding their bounty 
applications, even if a whistleblowerÕs information led to an investigation.  
Moreover, we found that once bounty applications are received by the SEC and 
forwarded to appropriate staff for review and further consideration, they are not 
tracked to ensure they are timely and adequately reviewed.  Lastly, we found that 
files regarding bounty referrals did not always contain complete documentation, 
such as a copy of the bounty application, a memorandum sent to the 
whistleblower to acknowledge receipt of the application, and a referral 
memorandum showing the office or division and official to whom the bounty 
application was referred for further consideration.  
 
We wish to note that the SEC has begun to take steps to correct the deficiencies 
identified in its whistleblower/bounty program.  The SEC has had consultations 
with the Department of Justice (DOJ), Internal Revenue Service (IRS), and other 
agencies, as well as the Financial Industry Regulatory Authority, to identify best 
practices from existing well-defined whistleblower programs.  The SEC has also 
attempted to incorporate some of these best practices into legislation which it is 
seeking from Congress to include expanded authority to reward whistleblowers 
for securities law violations.  The proposed legislation also takes into account 
some issues identified in this report in connection with the existing insider trading 
bounty program.  
 
We believe that it is critical for the SEC to implement the following 
recommendations to ensure that it has a fully-functioning and successful 
whistleblower program in place as its authority is potentially expanded.    
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Summary of Recommendations.   Specifically, the review recommends that the 
Division of Enforcement:  
 

(1) Develop a communication plan to address outreach to both the public and 
SEC personnel regarding the SEC bounty program. The plan should 
include efforts to make information available on the SECÕs intranet, 
enhance information available on the SECÕs public website, and provide 
training to employees who are most likely to deal with whistleblower 
complaints.  

 
(2) Develop and post to its public website an application form that asks the  

whistleblower to provide information, including, for example:  
 

a) The facts pertinent to the alleged securities law violation and 
explanation as to why the whistleblower believes the subject(s) 
violated the securities laws;  

b) A list of related supporting documentation in the whistleblowerÕs 
possession and available from other sources;  

c) A description of how the whistleblower learned about or obtained 
the information that supports the claim, including the 
whistleblowerÕs relationship to the subject(s);  

d) The amount of any monetary rewards obtained by the subject 
violator(s) (if known) as a result of the securities law violation, and 
how the amount was calculated; and  

e) A certification that the application is true, correct, and complete to 
the best of the whistleblowerÕs knowledge.   

 
(3) Establish policies on when to follow-up with whistleblowers who submit 

applications to clarify information in the bounty applications and obtain 
readily available supporting documentation prior to making a decision as 
to whether a whistleblowerÕs complaint should be further investigated.   
 

(4) Develop specific criteria for recommending the award of bounties, 
including a provision that where a whistleblower relies partially upon public 
information, such reliance will not preclude the individual from receiving a 
bounty. 

 
(5) Examine ways in which the Commission can increase communications 

with whistleblowers by notifying them of the status of their bounty requests 
without releasing non-public or confidential information during the course 
of an investigation or examination.  

 
(6) Develop a plan to incorporate controls for tracking tips and complaints 

from whistleblowers seeking bounties into the development of 
EnforcementÕs tips, complaints, and referrals processes and systems for 
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other tips and complaints.  These controls should provide for the collection 
of necessary information and require processes that will help ensure that 
bounty applications are reviewed by experienced Commission staff, 
decisions whether to pursue whistleblower information are timely made, 
and whistleblowers who provide significant information leading to a 
successful action for violation of the securities laws are appropriately 
rewarded. 

(7) Require that a bounty file (hard copy or electronic) be created for each 
bounty application.  The file should contain at a minimum the bounty 
application, any correspondence with the whistleblower, documentation of 
how the whistleblowerÕs information was utilized, and documentation 
regarding significant decisions made with regard to the whistleblowerÕs 
complaint.  

 
(8) Incorporate best practices obtained from DOJ and the IRS into the SEC 

bounty program with respect to bounty applications, analysis of 
whistleblower information, tracking of whistleblower complaints, 
recordkeeping practices, and continual assessment of the whistleblower 
program.  
 

(9) Establish a timeframe to finalize new policies and procedures for the SEC 
bounty program that incorporates the best practices from DOJ and IRS as 
well as any legislative changes to the program.   
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Background and Objectives
 

Background 

There is evidence that bounty programs are an effective tool to encourage 
whistleblowers to come forward and provide incentives for outside entities to 
bring complaints about possible illegal activity.  We identified two government 
agencies, the Internal Revenue Service (IRS) and Department of Justice (DOJ), 
that have well-defined whistleblower functions.  

Section 21A(e) of the Securities Exchange Act of 1934 (Exchange Act), 15 
U.S.C. ¤ 78u-1(e), authorizes the Securities and Exchange Commission (SEC or 
Commission) to award a bounty to a person who provides information leading to 
the recovery of a civil penalty from an insider trader,1 from a person who tipped 
information to an insider trader, or from a person who directly or indirectly 
controlled an insider trader.  All bounty determinations, including whether, to 
whom, and in what amount to make payments, are within the sole discretion of 
the SEC.  However, the total bounty may not currently exceed 10 percent of the 
amount recovered from a civil penalty pursuant to a court order.   

Section 21A(e) of the Exchange Act was added by the Insider Trading and 
Securities Fraud Enforcement Act of 1988 (ITSEA), Pub L. No. 100-704.  ITSEA 
embodied a series of statutory changes that Congress viewed as necessary at 
that time to augment existing methods of detection and punishment of insider 
trading behavior.  Particularly in light of the stock market crash in October 1987, 
Congress viewed the changes as an essential ingredient to restore the 
confidence of the public in the fairness and integrity of the securities markets.  

The Commission has adopted regulations to provide for administration of the 
process for making bounty requests.  These regulations are included in the Code 
of Federal Regulations, Title 17: Commodity and Securities Exchanges, Part 
201- Rules of Practice, Subpart C-Procedures Pertaining to the Payment of 
Bounties Pursuant to Subsection 21A(e) of the Securities Exchange Act of 1934, 
Sections 201.61-201.68.  The SEC bounty program regulations require that 
applications be in writing, and that applications be filed within 180 days after the 
entry of the court order requiring payment of the insider trading penalty from 
which the bounty is to be paid.2  An application for a bounty must contain, among 

                                                 
1 The term Òinsider tradingÓ refers generally to buying or selling a security, in breach of a fiduciary duty or 
other relationship of trust or confidence, while in possession of material, nonpublic information about the 
security.  Insider trading violations may also include tipping such information, securities trading by the 
person tipped and security trading by those who misappropriate such information. 
(http://www.sec.gov/answers/bounty.htm.) 
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other things, information concerning the dates and times upon which, and the 
means by which, information was provided, as well as the identity of the 
Commission staff to whom the information was provided.3 
 
The SEC bounty program is administered by the Division of Enforcement 
(Enforcement).  While the program has been in place for more than 20 years, 
there have been very few payments by the Commission under the program. 
Likewise, the Commission has not received a large number of applications from 
individuals seeking a bounty.  The SEC bounty program is limited to insider 
trading cases and the stated criteria for judging bounty applications are broad, 
somewhat vague and not subject to judicial review.  Moreover, there is no 
entitlement to a reward even if the whistleblowerÕs information causes the 
government to recover money from wrongdoers. 
 
In testimony before the House Subcommittee on Financial Services and General 
Government Appropriations of the House Committee on Appropriations in March 
2009, SEC Chairman Mary Schapiro spoke about the possible expansion of the 
SECÕs authority to award whistleblowers.4  Chairman Schapiro stated that Òright 
now, the main reward for being a whistleblower is the good feeling you get of 
having done something important, because [the SEC does not] have the 
authority to pay except where the whistleblowing relates to insider trading.Ó5 
Chairman Schapiro added that Ò[w]histleblowers tend to do a lot of the work for 
you, hand you something that is pretty fully baked.Ó6  She further stated that 
expanding authority would enable the SEC to Òrun with that kind of information 
and to pursue cases in a much more aggressive way.Ó7 
 
The SEC recently sent to Congress proposed legislation to expand the authority 
of the program, in addition to other reforms, to permit bounties for any judicial or 
administrative action brought by the Commission under the securities laws that 
result in monetary sanctions exceeding $1,000,000.  The proposed legislation 
was included in the Investor Protection Act of 2009 (H.R. 3817), which was 
introduced in the U.S. House of Representatives on October 15, 2009 by 
Representative Paul Kanjorski (D. PA) and referred to the House Committee on 
Financial Services.  Variations of this legislation are being considered by both the 
U.S. House of Representatives and the U.S. Senate. 
 
 

                                                 
3 17 C.F.R. ¤ 201.64. 
4 Securities and Exchange Commission Actions Relating to the Financial Crisis:  Hearing Before the 
Subcommittee on Financial Services and General Government of the H. Comm. on Appropriations, 111 
Cong. (2010) (testimony of Mary Schapiro, Chairman, Securities and Exchange Commission). 
5  Id. 
6  Id. 
7  Id. 
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Objectives 
 
This review was conducted in accordance with our annual audit plan, as a result 
of an issue that we identified during the OIGÕs investigation into the SEC 
examination and investigations of Bernard L. Madoff and related entities, OIG 
Report of Investigation, Investigation of Failure of the SEC to Uncover Bernard 
MadoffÕs Ponzi Scheme, Report No. 509.  The primary objectives of the review 
were to: 
 

�x Assess whether necessary management controls have been 
established and operate effectively to ensure bounty applications are 
routed to appropriate personnel and are properly processed and 
tracked; and   
 

�x Determine whether other government agencies with similar programs 
have best practices that could be incorporated into the SEC bounty 
program.    



Findings and Recommendations 
 

 
We found that while a bounty program has been in place at the SEC for more 
than 20 years, there have been very few payments made by the Commission 
under the program.  Likewise, the Commission has not received a large number 
of applications from individuals seeking a bounty.  The program is also not widely 
recognized inside or outside the Commission.  We also found that the SEC 
bounty program is limited to insider trading cases and the stated criteria for 
judging bounty applications are broad, somewhat vague and not subject to 
judicial review.  
 
In addition, we generally found that bounty applications the Commission received 
were acknowledged in writing and were then forwarded to appropriate senior-
level staff in headquarters and the regional offices for further consideration.  
However, bounty applications were not adequately tracked to ensure timely and 
adequate handling of the information.  We did find that the Commission made 
formal determinations and notified bounty claimants, accordingly, with respect to 
all persons the Commission deemed eligible for award in accordance with the 
statute.  We also found that on the few occasions when the Commission has 
made an award, it has paid the maximum allowed by the statute. 
 
We further identified areas that need increased management controls with regard 
to the bounty application process, maintenance of files pertaining to bounty 
applications, and correspondence with whistleblowers regarding the status of 
their bounty applications. 
 
Lastly, we identified several best practices utilized by agencies with similar 
programs that should be adopted by the SEC in developing a successful bounty 
program. 
 
 

Finding 1: SEC Bounty Program Has Made Very 
Few Payments and Received a Relatively Small 
Number of Bounty Applications 
 

The SEC bounty program has made very few payments to 
whistleblowers since its inception and received a relatively 
small number of bounty applications. As a result, the 
programÕs success has been minimal and its existence is 
practically unknown.   
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Since the inception of the SEC bounty program in 1989, the SEC has paid a total 
of $159,537 to five claimants as detailed in Table 1 below.   

  
      Table 1:  Bounty Payments to Whistleblowers 

Bounty 
Claimant 

Year Bounty Amount  

1) Claimant 1 1989 $3,500 

2) Claimant 2 2001 $18,152 

3) Claimant 3 2002 $29,079 

4) Claimant 4 2005 $17,500 

4) Claimant 4 2006 $29,920 

4) Claimant 4 2009 $55,220 

5) Claimant 5 2007 $6,166 

Total  $159,537 
               Source: OIG Generated 
 

As Table 1 illustrates, Claimant 4 received three payments because the 
information provided by the claimant led to the filing of three separate insider 
trading cases.  All payments were for the 10 percent maximum amount permitted 
by statute.    
 
The Commission also formally denied five bounty applications since the inception 
of the program as summarized below. 
 

�x In 1990, the Commission denied a bounty request to 
Claimant 6 on the grounds that the statute did not authorize 
payment for information provided prior to its effective date. 
 

�x In 1990, the Commission denied a bounty request to 
Claimant 7 on the same ground asserted in the 
aforementioned bounty request for Claimant 6. 

 
�x In 1996, the Commission denied a bounty request to 

Claimant 8 because, as with the aforementioned two bounty 
requests, Claimant 8 had provided information prior to the 
effective date of the statute.  However, Claimant 8 also 
provided additional information after the effective date of the 
statute.  SEC staff recommended denial of the bounty 
request on the grounds that the latter information did not 
result in the addition of any defendants, securities 
transactions or violations to the complaint.  
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�x In 2001, the Commission denied the bounty request of 
Claimant 9. The Commission asserted that Claimant 9 had 
provided fictitious information that resulted in the 
unnecessary use of staff resources, and falsely claimed to 
have provided information to the Chicago Board Options 
Exchange, which had earlier alerted the Commission to 
suspicious trading.  

 
�x In 2004, the Commission denied the joint bounty request of 

Claimant 10, Claimant 11, and Claimant 12, three brokerage 
employees.  The Commission recommended denial on the 
grounds that the initial information about insider trading had 
been provided by the brokerage firmÕs general counselÕs 
office.  The SEC did not seek or obtain any information 
directly from Claimant 11 or Claimant 12.  

 
In addition to the aforementioned bounty applications that were formally 
approved or denied by the Commission, we determined that from January 1, 
2005 to January 1, 2010, the SEC received approximately 30 other bounty 
applications, but did not formally take action to approve or deny any of them and 
did not notify the bounty applicant accordingly.  The person responsible for 
overseeing the SEC bounty program stated that this occurred because the 
Commission only makes a formal bounty determination and provides notice to an 
applicant when the bounty information results in the recovery of an insider trading 
civil penalty in accordance with the Exchange Act.  Thus, while the Commission 
has made formal determinations with respect to all persons that it deemed 
eligible for award in accordance with the statute, the 30 bounty applicants were 
never notified of the results of the SECÕs review.   
 
Further, we found that while the Commission reported in its 2009 Performance 
and Accountability Report that only 6 percent of the CommissionÕs Enforcement 
cases in Fiscal Year 2009 related to insider trading,8 the SEC filed or initiated 37 
insider trading cases in 2009.  However, only one payment was approved under 
the SEC bounty program during Fiscal Year 2009.  Additionally, the SEC filed or 
initiated a total of 204 insider trading cases between Fiscal Years 2005 - 2008, 
but only approved three payments under the SEC bounty program.  Based on the 
number of insider trading cases initiated by the Commission during the past five 
years, it would appear that there could have been more utilization of the SEC 
bounty program.  

We believe that the minimal use of the SEC bounty program can be attributed 
primarily to the fact that the program has not been widely publicized, internally 
within the agency or externally to the public.  We found that general information 
                                                 
8 http://www.sec.gov/about/secpar2009.shtml, Chart 2.10, at page 34. 
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on how to apply for a bounty can be found on the SECÕs public website, but there 
is no contact information or e-mail address to which potential bounty claimants 
can send questions.  Also, there is no application form, only instructions on what 
type of information should be included in a narrative format.9  The SEC also 
developed an informational pamphlet for the bounty program that was intended 
to be used as an educational device to be routinely sent by staff to individuals 
who provide information that might lead to award of a bounty.  While the 
pamphlet is a good tool for marketing the program, we found no evidence that 
staff members are generally aware of the pamphlet and provide it routinely to 
potential bounty applicants.  In addition, the SEC has publicly released only 
limited information on Commission decisions regarding bounty awards and 
denials.  Commission officials provided information showing that with the 
exception of one payment and one denial, the identity of bounty applicants has 
not been disclosed publicly, nor has the SEC disclosed that all bounty payments 
have been for the maximum 10 percent permitted by the statute.  The years in 
which bounties have been awarded and the total amount of the payments, 
however, have been disclosed.    

In addition, based on discussions with various senior Enforcement staff in 
headquarters as well as the regional offices, we found varying degrees of 
knowledge regarding the SEC bounty program among Commission staff.  Some 
staff who had received bounty applications for further consideration remarked 
that they knew nothing about the bounty program, while others had some 
knowledge of the workings of the program and associated laws and regulations.  
Therefore, more extensive marketing of the program both internally and 
externally is necessary to ensure Commission staff, as well as potential 
whistleblowers, are aware of the program.  This holds especially true for staff 
who are in positions where they evaluate whistleblower information. 
 
We learned through discussions with responsible Commission officials that there 
has been extensive work performed by the Office of the Chairman, Enforcement, 
and the Office of General Counsel (OGC) on drafting proposed legislation to 
revamp the current bounty program in the wake of the Bernard Madoff scandal.  
The proposed legislation, among other things, would provide expanded authority 
for the program to permit bounties in connection with any judicial or 
administrative action brought by the Commission under the securities laws that 
result in monetary sanctions exceeding $1,000,000.  The proposed legislation 
was included in the Investor Protection Act of 2009 (H.R. 3817), which was 
introduced in the U.S. House of Representatives on October 15, 2009 by 
Representative Paul Kanjorski and referred to the House Committee on Financial 
Services.  We are encouraged by the actions the Commission has taken and 
support the timely passage of the proposed legislation as a necessary step to 
develop a successful SEC whistleblower/bounty program.  Additionally, the SEC 
                                                 
9 http://www.sec.gov/divisions /enforce/insider.htm. 
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has begun to explore ways to more extensively market the bounty program in an 
effort to increase awareness both inside and outside the Commission.  
   

Recommendation 1:   
 
The Division of Enforcement should develop a communication plan to 
address outreach to both the public and Securities and Exchange 
Commission (SEC) personnel regarding the SEC bounty program. The 
plan should include efforts to make information available on the SECÕs 
intranet, enhance information available on the SECÕs public website, and 
provide training to employees who are most likely to deal with 
whistleblower cases.  
 

 Management Comments.  Concur.  See Appendix V for managementÕs 
 full comments. 

 
OIG Analysis.  We are pleased that Enforcement concurred with this 
recommendation.  
 
 

Finding 2:  Standardized Bounty Application 
orms Would Help Make the Bounty 
pplication Process More User Friendly  

or Whistleblowers  

F
A
f
 

Information on the SECÕs public website regarding how an 
individual may apply for a bounty can be misleading and 
potentially a deterrent to prospective whistleblowers.  
 

With regard to how and when a prospective whistleblower may apply for a 
bounty, the SECÕs public website currently states in a section entitled, ÒHow and 
When Do You Apply for a Bounty?Ó as follows: 
 

An application must be clearly marked as an ÒApplication for 
Award of a Bounty,Ó and must contain the information 
required by the CommissionÕs rules.  The application must 
give a detailed statement of the information that the 
applicant has about the suspected insider trading.  
 
Any person who desires to provide information to the 
Commission that may result in the payment of a bounty may 
do so by any means desired.  The Commission encourages 
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persons having information regarding insider trading to 
provide that information in writing, either at the time they 
initially provide the information to the Commission or as soon 
as possible afterwards.  Providing information in writing 
reduces the possibility of error, helps assure that appropriate 
action will be taken, and minimizes subsequent burdens and 
the possibility of factual disputes. In any event a written 
application for a bounty must be filed with 180 days after the 
day on which the court orders payment of the civil penalty.10  
 

The SECÕs website also includes in a subsequent section entitled, ÒStatutory and 
Regulatory Provisions,Ó the Commission rules for bounty applications.  Rule 64 
Form of application and information required, states that Ò[e]ach application 
pursuant to this subpart shall be identified as an Application for Award of a 
Bounty and shall contain a detailed statement of the information provided by the 
applicant that the applicant believes led or may lead to the imposition of a 
penalty.Ó11  The rule also states that Ò[w]hen the application is not the means by 
which the applicant initially provides such information, each application shall 
contain:  the dates and times upon which, and the means by which, the 
information was provided; the identity of the Commission staff members to whom 
the information was provided; and if the information was provided anonymously, 
sufficient further information to confirm that the person filing the application is the 
same person who provided the information to the Commission.Ó12 

 
Based on this language, a bounty applicant may be unclear as to what 
constitutes an acceptable application, i.e., what level of detail should be 
provided, if supporting documents should be included or referenced, etc.  During 
our review we found that many bounty applications were essentially generalized 
tips and complaints about potential insider trading based on public information 
without any real evidence or actual knowledge that an individual or individuals 
used material non-public information when purchasing or selling securities. 
 
To illustrate, one bounty application included in our sample that was referred to a 
senior official in headquarters by the bounty program for further consideration 
stated: 
 

Company A doubled in price with extremely high volume 
prior to the announcement that Company B had loaned them 
(Company A) millions of $ to help in preventing bankruptcy.  
This possible insider trading occurred on Tuesday Aug 18. 13 

 
10 http://www.sec.gov/divisions/enforce/insider.htm, at p. 2. 
11 Id. at 4. 
12 Id. 
13 Information obtained from SEC bounty file maintained by the Office of Chief Counsel within the Division of 
Enforcement.  
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Because the bounty application was vague, the senior official that received it 
stated that it was not useful or relevant to his ongoing investigation into the 
subject.  Additionally, the senior official dismissed the tip without contacting the 
bounty applicant to determine if he had further information.   
 
For another bounty application, the bounty applicant alleged the existence of a 
Òwide ranging community of individual investors and investing business entities 
who willingly participate in, for lack of a better term, a group that trades on 
selected equities in various ways for the purpose of canÕt lose investment 
transactions.Ó 14  The senior-level official who received the bounty application for 
further consideration stated that the complaint was not specific as to the 
securities (or even category of securities) in which the alleged insider trading 
occurred and contained no information on how insider trading information was 
allegedly shared.  Further, the bounty applicant had submitted previous 
complaints of wide-ranging conspiracies that the official deemed to lack credible 
support upon which to base an investigation.  Therefore, the bounty application 
was dismissed without further action.  
 
As part of our review, we contacted some bounty applicants to obtain feedback 
regarding the bounty application process.  One individual stated that it would be 
useful if the SEC had a link on its website to an application form that can be 
downloaded.  Another individual stated that he had additional information to 
support his bounty application, but that no one from the SEC had contacted him 
to follow up and ask for supporting information.  
 
To help ensure that bounty applications are complete and the information 
provided is useful, we believe the Commission should develop a standardized 
electronic form that can be downloaded.  Also, at a minimum, whistleblowers 
should be asked to provide the following information, in addition to relevant 
contact information: 
 

�x The facts pertinent to the alleged securities law violation and 
explanation as to why the subject(s) violated the securities 
laws. 
 

�x A list of related supporting documentation in the 
whistleblowerÕs possession and/or available from other 
sources. 

 
�x A description of how the whistleblower learned about/and or 

obtained the information that supports the claim, including 
the whistleblowerÕs relationship to the subject(s).  

 
1
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�x The amount of any monetary rewards reaped by the subject 
violator (if known) as a result of the securities violation and 
how the amount was calculated. 
 

�x A certification that the application is true, correct, and 
complete to the best of the whistleblowerÕs knowledge.  

 
Additionally, the Commission should follow up with whistleblowers, where 
appropriate, regarding their applications to ensure all available information has 
been obtained in order to effectively evaluate whether the information should 
result in further investigation.  
 

Recommendation 2:   
 
The Division of Enforcement should develop and post to its public website 
an application form that asks the whistleblower to provide information, 
including: 
 

(1) The facts pertinent to the alleged securities law violation and an 
explanation as to why the subject(s) violated the securities laws;  

(2) A list of related supporting documentation in the whistleblowerÕs 
possession and available from other sources;  

(3) A description of how the whistleblower learned about or obtained 
the information that supports the claim including the whistleblowerÕs 
relationship to the subject(s);  

(4) The amount of any monetary rewards obtained by the subject 
violator(s) (if known) as a result of the securities law violation and 
how the amount was calculated; and  

(5) A certification that the application is true, correct, and complete to 
the best of the whistleblowerÕs knowledge.   

 
 Management Comments.  Concur.  See Appendix V for managementÕs 
 full comments. 

 
OIG Analysis.  We are pleased that Enforcement concurred with this 
recommendation.  
  
Recommendation 3:    
 
The Division of Enforcement should establish policies on when to follow 
up with whistleblowers who submit applications to clarify information in the 
bounty applications and obtain readily available supporting documentation 
prior to making a decision as to whether a whistleblowerÕs complaint 
should be further investigated.   
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 Management Comments.  Concur.  See Appendix V for managementÕs 
 full comments. 

 
OIG Analysis.  We are pleased that Enforcement concurred with this 
recommendation.  
 

 

Finding 3:  Criteria for Judging Bounty 
Applications Are Broad and Somewhat 

 Vague  
 

The criteria for judging bounty applications are broad, 
somewhat vague and not subject to judicial review.  As a 
result, the criteria may not be consistently applied by 
Enforcement staff.  

 
Although the Commission adopted bounty program regulations to provide a 
structure for the orderly administration of the process for making bounty 
payments, the regulations essentially repeat, instead of clarifying or 
supplementing, much of the language found in the statute regarding bounty 
determinations.  
 
The Code of Federal Regulations (CFR), Title 17: Commodity and Securities 
Exchanges, Part 201- Rules of Practice, Subpart C - Procedures Pertaining to 
the Payment of Bounties Pursuant to Subsection 21A(e) of the Securities 
Exchange Act of 1934, Section 201.61, Scope of Subpart, states as follows: 
 

Section 21A of the Securities and Exchange Act of 1934 
authorizes the courts to impose civil penalties for certain 
violations of that Act.  Subsection 21A(e) permits the 
Commission to award bounties to persons who provide 
information that leads to the imposition of such penalties.  
Any such determination, including whether, to whom, or in 
what amount to make payments, is in the sole discretion of 
the Commission.  This subpart sets forth procedures 
regarding applications for the award of bounties pursuant to 
Subsection 21A(e).  Nothing in this subpart shall be deemed 
to limit the discretion of the Commission with respect to 
determinations under subsection 21A(e) or to subject any 
such determination to judicial review. 
 

Additionally, Section 201.68, No promises of payment, states as 
follows: 
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No person is authorized under this subpart to make any offer 
or promise, or otherwise to bind the Commission with 
respect to the payment of any bounty or the amount thereof. 
 

Because of the use of language such as Òinformation that leads to the imposition 
of such penaltiesÓ and Òin the sole discretion of the Commission,Ó the criteria for a 
bounty award are broad and subject to interpretation.  In addition, Enforcement 
does not have internal policies and procedures to assist Commission staff in 
assessing contributions that are made by whistleblowers and recommending 
bounty award determinations.  The Commission should establish internal policies 
and procedures to provide more specific guidelines for awarding bounties.   
  

Recommendation 4:   
 
The Division of Enforcement should develop specific criteria for 
recommending the award of bounties, including a provision that where a 
whistleblower relies partially upon public information, such reliance will not 
preclude the individual from receiving a bounty. 
 

 Management Comments.  Concur.  See Appendix V for managementÕs 
 full comments. 

 
OIG Analysis.  We are pleased that Enforcement concurred with this 
recommendation. 
 

Finding 4:  More Frequent 
Communication with Whistleblowers is 
Needed  
    

The Commission does not routinely provide status reports to 
whistleblowers regarding their bounty applications, even if 
there is an ongoing investigation or examination.  This 
practice could discourage individuals from continuing to 
utilize the program and from providing useful follow-up 
information to their bounty applications.  

 
We found that the SEC bounty program only provides written notification to 
whistleblowers regarding the status of their bounty applications to: 
 

(1) Acknowledge receipt of the applications; and  
(2) Notify them if formal determinations are made by the SEC with respect to 

their bounty applications.   
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According to Commission officials, a formal determination is made only if the 
information provided by the whistleblower leads to an insider trading civil penalty 
being imposed by the court in a Commission civil action, and the penalty has 
actually been paid by the defendant.  Consequently, if a whistleblowerÕs 
information was never pursued for one reason or another, or was pursued but did 
not lead to an insider trading penalty being recovered, the whistleblower would 
typically not receive any correspondence from the SEC regarding the status of 
his or her bounty request, other than the initial acknowledgement letter.  This 
may result in a whistleblower wondering if the information provided even made it 
into the right hands.  The initial acknowledgement letter sent to whistleblowers 
includes the following language:  

 
This is to acknowledge receipt of your Application for Award 
of a Bounty, dated XX.   
 
You may be assured that the information you have provided 
will receive full consideration by the CommissionÕs staff. 
Information from members of the public is an important 
source of information to the Commission in the conduct of its 
law enforcement functions. 
 
As a matter of policy, the Commission staff can neither affirm 
nor deny the existence of any investigation arising from the 
information you have provided until it files a public 
enforcement action.  This policy is intended to prevent 
premature disclosure of information that may interfere with 
the successful completion of an investigation, and to protect 
the privacy of persons who have not been formally charged 
with violations of laws. 
 
All determinations with respect to bounties are made at the 
CommissionÕs discretion and no determinations are made 
until a civil penalty has been imposed and actually recovered 
in a Commission enforcement action.  Section 21A(e) of the 
Securities Exchange Act of 1934 [15 U.S.C. 78u-1(e)].  You 
will be informed of any determination in accordance with our 
bounty regulations.  See 17 C.F.R. 201.61-68.15 

 
While we acknowledge that Commission staff cannot release non-public or 
sensitive information during the course of an investigation, the Commission 
should examine ways to notify whistleblowers of the status of their bounty 

 
15 Code of Federal Regulations, Title 17: Commodity and Securities Exchanges, Part 201-Rules of Practice, 
Subpart C-Procedures Pertaining to the Payment of Bounties Pursuant to Subsection 21A(e) of the 
Securities Exchange Act of 1934, Sections 201.61-201.68. 
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requests beyond simply acknowledging receipt of the applications.  This is 
especially needed when a whistleblowerÕs information results in an investigation 
that may take years to close.  
 

Recommendation 5:   
 
The Division of Enforcement, in consultation with the Office of General 
Counsel, should examine ways in which the Commission can increase 
communications with whistleblowers by notifying them of the status of their 
bounty requests, without releasing non-public or confidential information 
during the course of an investigation or examination.  
 

 Management Comments.  Concur.  See Appendix V for managementÕs 
 full comments. 

 
OIG Analysis.  We are pleased that Enforcement concurred with this 
recommendation.  

 
 

Finding 5:  Better Tracking of the Use of 
Whistleblower Information is Needed  
 

While we generally found that the SEC conducted an initial 
cursory review of bounty applications and forwarded them to 
appropriate senior-level program staff in the headquarters 
and regional offices for further consideration, we found that 
the recipient offices handled the applications on an 
individualized, ad hoc basis.  Consequently, better tracking 
of bounty applications and related information is needed to 
ensure that bounty information is timely reviewed by 
experienced Commission staff and significant decisions are 
documented.  
 

Bounty applications received by the Commission are either filed after recovery of 
an insider trading civil penalty or prior to payment of an insider trading civil 
penalty, in connection with a tip or complaint about alleged insider trading.   
 
When an insider trading civil penalty has already been recovered and a related 
bounty application is received by the Office of the Secretary, the application is 
forwarded to the Office of the Chief Counsel (OCC) in Enforcement.  OCC then 
contacts the appropriate staff in the headquarters or regional office responsible 
for the case in which the insider trading civil penalty was recovered and forwards 
them a copy of the bounty application.  If the applicantÕs information pertains to a 
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case in which there was recovery of an insider trading civil penalty, the office to 
whom the bounty application was referred may recommend that the Commission 
grant a bounty up to 10 percent of the amount recovered as an insider trading 
penalty.  In those cases, the responsible headquarters or regional office, in 
consultation with OCC and OGC, prepares an action memorandum, which is 
then provided to the Chairman and Commissioners for final approval.  Since 
inception of the bounty program, formal recommendations have only been 
prepared in response to 10 bounty applications, where there was recovery of an 
insider trading civil penalty.   
 
When applications are filed prior to the assessment of an insider trading civil 
penalty, the Office of the Secretary forwards the application to OCC.  OCC then 
performs a search of the CommissionÕs electronic databases (NRSI,16 CATS 
2000,17 and the HUB18) to determine whether the application relates to conduct 
that is already the subject of an Enforcement investigation or action.  If there is 
an investigation or action related to the conduct described in the application, the 
application is referred to the staff responsible for the investigation or action.  If 
the database search does not result in the identification of an ongoing 
investigation or action, OCC staff determines the appropriate staff to whom the 
application should be directed.  If the application alleges misconduct by officers, 
directors, or employees of a public company, OCC staff will determine the 
headquarters location of the issuer.  The application will be referred to staff in the 
Commission office with responsibility for that geographic location.  If the 
application alleges misconduct by individuals who are in a location other than the 
SEC region in which the issuer is headquartered, the application is referred to 
staff in the Commission office with responsibility for that geographic location.  If 
the application does not contain information sufficient to identify the location of 
the alleged insider traders, the application is referred to staff in the Commission 
office with responsibility for the geographical location in which the whistleblower 
resides.  
 
Referrals of bounty applications to Commission staff are generally accompanied 
by a memorandum that states as follows: 
 

Attached is a copy of a bounty application submitted by X.  
The claim involves alleged insider trading violation by X 
company through its X office. The application seeks an 
insider trading bounty under Section 21A(e) of the Exchange 

 
16 Name Relationship Search Index (NRSI) provides an index to names contained in various internal and 
external automated SEC information systems, including filings with the Division of Corporation Finance, and 
Division of Enforcement inquiries and investigations.  
17 Case Activity Tracking System (CATS 2000) provides case tracking and workflow management for 
Division of Enforcement offices nationwide. 
18 HUB interfaces with CATS 2000 and provides case management and tracking for Division of Enforcement 
offices nationwide including the ability to produce various reports. 
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Act.  I have sent a letter acknowledging receipt of the 
application.  A copy of my letter is attached.  

 
I am referring this matter to your office for such further action 
as you may consider appropriate. 

 
The whistleblower is also sent an acknowledgement letter, as discussed 
previously.    
 
During our review, we interviewed responsible Commission staff in Enforcement 
at headquarters, as well as Enforcement staff from three regional offices to gain 
an understanding of how offices tracked and utilized bounty application 
information.  We also examined nine out of approximately 30 bounty applications 
(30 percent) submitted to the Commission between January 1, 2005 and January 
1, 2010 (that were neither formally approved or denied by the Commission), to 
determine if sufficient documentation existed to support timely and appropriate 
handling of the bounty applications.  Further, we reviewed supporting 
documentation pertaining to five bounty applications that were formally denied by 
the Commission to determine if adequate documentation was maintained by the 
Commission to support the denial of the applications.  
 
We found that adequate documentation existed to support the disposition of the 
five bounty applications that were formally denied by the Commission.  However, 
documentation was not readily available from OCC to show the disposition for 
the nine bounty applications that were forwarded to Enforcement staff in 
headquarters and the regional offices for further consideration, but were not 
formally approved or denied.   
 
We found that once a bounty application is referred by OCC to the appropriate 
senior-level official in headquarters or a regional office, it is up to that official to 
take whatever action he or she deems necessary and to document the results of 
any decisions that are made, according to that officeÕs procedures.  Based on our 
review of available documentation from Enforcement staff in headquarters and 
three regional offices pertaining to the nine sampled bounty applications, it 
appears that the bounty applications were generally reviewed timely.  However, 
we found that one application had been referred to a regional office on November 
18, 2009, by OCC and was still awaiting review as of January 6, 2009.  We also 
found that Enforcement staff conducted preliminary reviews of the information 
contained in the bounty applications they received, but did not routinely go back 
to bounty applicants to clarify information or ask for additional supporting 
documentation.  Rather, general or vague bounty applications were typically 
dismissed.  In addition, for two of the nine bounty applications, we were unable to 
obtain specific information pertaining to the handling of the applications.  We did 
find that based on information provided by one whistleblower, the responsible 
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regional office filed both criminal and civil actions and also provided assistance to 
the whistleblower in the preparation of his bounty application.  The whistleblower, 
however, was not awarded a bounty because no insider trading penalty was 
recovered.  Lastly, we found that Enforcement staff documented the results of 
their reviews of bounty applications and decisions made using different methods, 
including personal notes and files and/or use of the CommissionÕs electronic 
complaint handling system (CTR 2009), as well as the HUB case tracking 
system.  
 
The SEC has recently taken steps to improve its ability to handle and track all 
tips and complaints.  In February 2009, the SEC retained The MITRE 
Corporation: Center for Enterprise Modernization19 to complete a comprehensive 
review of internal procedures for evaluating tips, complaints, and referrals.  The 
OIG has learned that the project is intended to be significant in scope.  On 
August 5, 2009, Enforcement announced the creation of the Office of Market 
Intelligence (OMI).  OMI is EnforcementÕs liaison to the AgencyÕs Tip, Complaint, 
and Referral (TCR) process and system, which is responsible for the collection, 
analysis, risk-weighing, triage, referral and monitoring of the hundreds of 
thousands of tips, complaints and referrals that the Commission receives each 
year.  By analyzing each tip according to internally-developed risk criteria and 
making connections between and among tips from different sources, 
Enforcement hopes to be able to better focus its resources on the tips that have 
the greatest potential for uncovering wrongdoing. OMI will also utilize the 
expertise of the SECÕs other divisions and offices as well as the newly-created 
specialized units within Enforcement, to help analyze tips and identify securities 
law violations.    
 
We believe that the Commission should incorporate necessary management 
controls in its new TCR process and information technology system to include 
complaints and tips from whistleblowerÕs who seek a bounty, in addition to other 
types of tips and complaints. This will help ensure that bounty applications are 
appropriately and timely evaluated by experienced Commission staff and bounty 
application information can be linked with other related complaints and tips.  
 

Recommendation 6:   
 
The Division of Enforcement should develop a plan to incorporate controls 
for tracking tips and complaints from whistleblowers seeking bounties into 
the development of its tip, complaints and referral processes and systems 
for other tips and complaints.  These controls should provide for the 
collection of necessary information and require processes that will help 

 
19 The MITRE Corporation: Center for Enterprise Modernization (www.mitre.org) is a not-for-profit 
organization that provides systems engineering, research and development, and information technology 
support to the government. 
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ensure that bounty applications are reviewed by experienced Commission 
staff, decisions whether to pursue whistleblower information are timely 
made, and whistleblowers that provide significant information leading to a 
successful action for violation of the securities laws. 
 

 Management Comments.  Concur.  See Appendix V for managementÕs 
 full comments. 

 
OIG Analysis.  We are pleased that Enforcement concurred with this 
recommendation.  
 

 

Finding 6:  Bounty Files Did Not Always 
Contain Complete Information   
 

Some bounty files maintained by OCC were missing key 
documents.   

 
We obtained and reviewed the hard-copy bounty files maintained by OCC 
(OCCÕs primary recordkeeping method for the bounty program) for the nine 
sampled bounty applications.  We found that generally the bounty files 
maintained by OCC contained a copy of the bounty application, an 
acknowledgement memorandum that was sent to the bounty applicant to 
acknowledge receipt of their application, and a copy of a memorandum showing 
to which senior-level official within the Commission the bounty application was 
forwarded for consideration.  However, for the nine bounty applications the OIG 
reviewed, we found in some instances that not all these documents were 
maintained.  

 
Specifically, we found: 
 

�x For one of nine bounty files, the actual bounty application was missing. 
 

�x For three of nine bounty files, a copy of the acknowledgement 
memorandum that was sent to the whistleblower was missing.  However, 
there was mention in other documentation in the file that an 
acknowledgement memorandum was sent.  

 
�x For two of nine bounty files, the memorandum showing to which 

headquarters or regional office that OCC referred the bounty application 
for further consideration was missing.  
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We believe that, at a minimum, OCC should maintain copies of pertinent data 
pertaining to bounty applications, including the application itself, a copy of any 
correspondence with the whistleblower, and documentation showing the 
Commission office(s) to which the information was referred for action.   
 

Recommendation 7:   
 
The Division of Enforcement should require that a bounty file (hard copy or 
electronic) be created for each bounty application.  The file should contain 
at a minimum the bounty application, any correspondence with the 
whistleblower, documentation of how the whistleblowerÕs information was 
utilized, and documentation regarding significant decisions made with 
regard to the whistleblowerÕs complaint.  
 

 Management Comments.  Concur.  See Appendix V for managementÕs 
 full comments. 

 
OIG Analysis.  We are pleased that Enforcement concurred with this 
recommendation.  
 

 

Finding 7: SEC Bounty Program Should 
ncorporate Best Practices from other Agencies 
ith Whistleblower Programs 

I
w

The IRS and the DOJ are two large government agencies that use whistleblower 
programs to identify cases that would otherwise go undetected.  There is some 
evidence that DOJÕs whistleblower program has played a role in the increase of 
civil recoveries obtained by DOJ over a 10-year period.  The IRS also has a 
system in place under which it provides bounties to individuals who present the 
IRS with information leading to the collection of federal taxes. 

We reviewed documentation related to these whistleblower programs and 
identified several best practices that the Commission should adopt in developing 
a successful SEC bounty program.  In order to protect the confidentiality of 
privileged information we obtained during our review, the best practices are 
summarized and not specifically identified with a particular agency.  We identified 
best practices related to tracking and handling whistleblower-type complaints as 
follows: 

�x Establishment of a separate ÒWhistleblower OfficeÓ staffed with 
experienced officials that handles intake of whistleblower complaints and 
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referral of complaints to other offices as appropriate, while maintaining 
authority to make award determinations.  

 
�x Continual tracking and documentation of the handling of whistleblower 

complaints through a case tracking system, including information 
pertaining to the identification of the whistleblower and any 
representatives, actions taken to assign whistleblower claims to applicable 
offices and individuals, and the status of significant decisions made and 
still needed with regard to outstanding whistleblower claims (e.g., whether 
a claim will be paid and in what amount).  

 
�x Use of standardized forms for the intake of whistleblower information as 

well as recording significant decisions made by operating divisions while  
processing a whistleblower claim (i.e. operating division assessments on 
how a whistleblowerÕs information aided in collection of funds pertaining to 
an examination).   

 
�x Initial analysis of whistleblower information by the Whistleblower Office 

and then by Operating Division subject matters experts to evaluate the 
information and determine whether it may materially contribute to a case 
or examination.  Additionally, subject matter experts meet with 
whistleblowers to clarify the whistleblowersÕ submissions as necessary, 
gather information about the credibility of the whistleblowers, obtain 
information regarding legal issues that can affect the use of documents, 
and obtain possible leads to other sources of information. 

 
�x Requirement that routine feedback in the form of status reports be 

provided to the Whistleblower Office by Operating Divisions regarding the 
status of cases and examinations that pertain to whistleblower complaints.   

 
�x Establishment of a whistleblower award file (created in addition to a 

regular case file) that is sent by Operating Divisions at the conclusion of 
an examination to the Whistleblower Office that contains pertinent forms 
and data to enable the Whistleblower Office to make an award 
determination.  

 
�x Establishment of a requirement that whistleblower complaints be reviewed 

and pursued, if applicable, within a specified time frame.  
 

�x Continual assessment of whistleblower programs through feedback 
sought from Operating Divisions and others involved in processing 
whistleblower claims.  
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Through discussions with Commission officials responsible for drafting the recent 
proposed legislation to expand the SECÕs authority to reward whistleblowers, we 
learned that the Commission met extensively with representatives from both DOJ 
and the IRS to identify best practices for revamping the SECÕs current bounty 
program.  Commission officials stated they plan to incorporate many of these 
best practices into implementing regulations and policies and procedures, as 
appropriate, upon passage of the proposed legislation.  Until such time as this 
legislation may be passed, the Commission should begin to incorporate best 
practices we identified from DOJ and the IRS. 
 

Recommendation 8: 
 
We recommend that the Division of Enforcement incorporate best 
practices from the Department of Justice and the Internal Revenue 
Service into the Securities and Exchange Commission bounty program 
with respect to bounty applications, analysis of whistleblower information, 
tracking of whistleblower complaints, recordkeeping practices, and 
continual assessment of the whistleblower program.  
 

 Management Comments.  Concur.  See Appendix V for managementÕs 
 full comments. 

 
OIG Analysis.  We are pleased that Enforcement concurred with this 
recommendation.  
 
Recommendation 9: 
 
We recommend that the Division of Enforcement set a timeframe to 
finalize new policies and procedures for the Securities and Exchange 
Commission bounty program that incorporate the best practices from 
Department of Justice and the Internal Revenue Service, as well as any 
legislative changes to the program.   
 

 Management Comments.  Concur.  See Appendix V for managementÕs 
 full comments. 

 
OIG Analysis.  We are pleased that Enforcement concurred with this 
recommendation.  
 
                    



Appendix I 
 

 

Acronyms and Abbreviations
 

 
DOJ Department of Justice 
Enforcement Division of Enforcement 
Exchange Act Securities Exchange Act of 1934 
IRS Internal Revenue Service 
ITSEA Insider Trading and Securities Fraud 

Enforcement Act of 1988 
OCC Office of Chief Counsel, Division of 

Enforcement 
OIG Office of Inspector General 
OMI Office of Market Intelligence 
SEC or Commission U.S. Securities and Exchange Commission 
TCR Tip Complaint and Referral Process 
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Appendix II 
 

 

Scope and Methodology
 

 
This review was not conducted in accordance with the government auditing 
standards. 
 
Scope.   We examined Enforcement program activities related to the SEC 
bounty program since its inception in 1989, and assessed whether necessary 
management controls have been established and operate effectively to ensure 
bounty applications are routed to appropriate personnel and are properly 
processed and tracked.  We also determined whether other government 
agencies with similar programs have best practices that could be incorporated 
into the SEC bounty program.  Fieldwork was performed during December 2009 
and January 2010. 
 
Methodology.   In order to accomplish our audit objectives, we reviewed 
applicable Commission policies and procedures pertaining to the SEC bounty 
program; interviewed personnel from the Office of the Chairman, Enforcement 
and three regional offices to understand how bounty applications are processed; 
reviewed documentation to support all ten bounty applications that were formally 
approved or denied; and selected a sample of bounty applications that were not 
formally approved or denied to determine if sufficient documentation existed to 
support timely and appropriate handling of bounty applications.  We also 
gathered information regarding the IRS and DOJ whistleblower programs to 
identify best practices.    
 
Judgmental Sampling.  We judgmentally selected a sample of nine out of 
approximately 30 bounty applications that were received by the Commission, but 
were not formally approved or denied.  We then reviewed applicable files and 
documentation maintained by Enforcement as well as three of the 11 regional 
offices to determine whether the bounty applications were tracked, reviewed by 
experienced Commission staff and appeared to be appropriately handled.  
 
Prior OIG Coverage.  This review was conducted as a result of an issue that we 
identified during OIGÕs investigation into the SEC examination and investigations 
of Bernard L. Madoff and related entities, OIGÕs Report of Investigation, 
Investigation of Failure of the SEC to Uncover Bernard MadoffÕs Ponzi Scheme, 
Report No. 509, August 31, 2009.    
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Appendix III 

Criteria
 

Section 21A(e) of the Securities Exchange  Act of 1934, 1 5 U.S.C. ¤ 78u-1(e), 
as added by the Insider Trading and Securities Fraud Enforcement Act of 
1988,  Public Law 111-72 (enact ed on  October 13, 2009).  Authorizes the 
SEC to award a bounty to a person who provides information leading to the 
recovery of a civil penalty from an insider trader, from a person who tipped 
information to an insider trader, or from a person who directly or indirectly 
controlled an insider trader.  All bounty determinations, including whether, to 
whom, or in what amount to make payments, are within the sole discretion of the 
SEC, however, the total bounty may not currently exceed 10 percent of the 
amount recovered from a civil penalty pursuant to a court order.   

17 C.F.R., Part 201, Subpart C- Procedures Pertaining to the Payment of 
Bounties Pursuant to subsection 21A(e) of the Securities Exchange Act of 
1934.  Sets forth procedures regarding applications for the award of bounties 
pursuant to Subsection 21A(e) of the Securities and Exchange Act of 1934.  
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Appendix IV 

 
List of Recommendations

 
 
Recommendation 1:   

 
The Division of Enforcement should develop a communication plan to address 
outreach to both the public and the Securities and Exchange Commission (SEC) 
personnel regarding the SEC bounty program. The plan should include efforts to 
make information available on the SECÕs intranet, enhance information available 
on the SECÕs public website, and provide training to employees who are most 
likely to deal with whistleblower cases.  
 
Recommendation 2:   
 
The Division of Enforcement should develop and post to its public website an 
application form that asks the whistleblower to provide information, including, for 
example (1) the facts pertinent to the alleged securities law violation and an 
explanation as to why the subject(s) violated the securities laws; (2) a list of 
related supporting documentation available in the whistleblowerÕs possession 
and available from other sources; (3) a description of how the whistleblower 
learned about or obtained the information that supports the claim including the 
whistleblowerÕs relationship to the subject(s); (4) the amount of any monetary 
rewards obtained by the subject violator(s) (if known) as a result of the securities 
law violation and how the amount was calculated; and (5) a certification that the 
application is true, correct, and complete to the best of the whistleblowerÕs 
knowledge.   
  
Recommendation 3:    
 
The Division of Enforcement should establish policies on when to follow-up with 
whistleblowers who submit applications to clarify information in the bounty 
applications and obtain readily available supporting documentation prior to 
making a decision as to whether a whistleblowerÕs complaint should be further 
investigated.   
 
Recommendation 4:   
 
The Division of Enforcement should develop specific criteria for recommending 
the award of bounties, including a provision that where a whistleblower relies 
partially upon public information, such reliance will not preclude the individual 
from receiving a bounty. 
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Recommendation 5:   
 

The Division of Enforcement, in consultation with the Office of General Counsel, 
should examine ways in which the Commission can increase communications 
with whistleblowers by notifying them of the status of their bounty requests 
without releasing non-public or confidential information during the course of an 
investigation or examination.  
 
Recommendation 6:   
 
The Division of Enforcement should develop a plan to incorporate controls for 
tracking tips and complaints from whistleblowers seeking bounties into the 
development of its tip, complaints and referral processes and systems for other 
tips and complaints.  These controls should provide for the collection of 
necessary information and require processes that will help ensure that bounty 
applications are reviewed by experienced Commission staff, decisions whether to 
pursue whistleblower information are timely made, and whistleblowers that 
provide significant information leading to a successful action for violation of the 
securities laws. 
 
Recommendation 7:   
 
The Division of Enforcement should require that a bounty file (hard copy or 
electronic) be created for each bounty application.  The file should contain at a 
minimum the bounty application, any correspondence with the whistleblower, 
documentation of how the whistleblowerÕs information was utilized, and 
documentation regarding significant decisions made with regard to the 
whistleblowerÕs complaint.  
 
Recommendation 8: 
 
We recommend that the Division of Enforcement incorporate best practices from 
the Department of Justice and the Internal Revenue Service into the Securities 
and Exchange Commission bounty program with respect to bounty applications, 
analysis of whistleblower information, tracking of whistleblower complaints, 
recordkeeping practices, and continual assessment of the whistleblower 
program.  
 
Recommendation 9: 
 
We recommend that the Division of Enforcement set a timeframe to finalize new 
policies and procedures for the Securities and Exchange Commission bounty 
program that incorporate the best practices from Department of Justice and the 
Internal Revenue Service, as well as any legislative changes to the program.   



 
 

Appendix V 
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Management Comments
 

MEMORANDUM

TO: H. David Kotz, InspectorGeneral,Office of InspectorGeneral

FROM: RobertKhuzami,Director,Division of Enforcement

RE: Enforcement'sResponseto theOffice of InspectorGeneral'sReport,Assessment
of SECBountyProgram,ReportNo. 474

DATE: March24, 2010

This memorandumis in responseto theOffice of InspectorGeneral'sDraft ReportNo.
474,entitledAssessmentofSECBountyProgram. Thankyou for theopportunityto reviewand
respondto this report. We concurin the report'srecommendations.

lastyear,ChairmanSchapirodirectedstaffto beginworking to establisha
classwhistleblowerprogram. To tJIat end,we.conductedanextensivereviewofwhistleblower
programsat othergovernment&lagenciesand theFinancialIndustryRegulatoryAuthority
(FINRA) to identifY bestpracticesfor administeringa successfulprogramat the SEC. Our effort
resultedin legislationcurrentlyunderconsiderationby Congressthat would a new, more-
comprehensivewhistleblowerprogramrelatedto.all securitiesviolations.

As a resultofour review, andasnotedin your report,Division leadershipwasaware,
prior to theaudit,of the issueswith the insidertradingbountyprogramraisedin your report.The
Division'sáindependentfindings, andits plansfor developinga newwhistleblowerprogram,are
consistentwith thoseset.forthin thereport.

In addition, it is notásurprisingthatonly a small percentageof insidertradingcaseshave
.beeninitiated as a resultof tip submittedthroughthe insidertradingbountyprogram. Thevast
_majorityof insidertradingcasesarisefrom routinesurveillanceperformedby theSECstaffand
theSelf-RegulatoryOrganizations(SROs),suchasFINRA andthestockexchanges,andnotá
from tips submittedby membersofthepublic..ForeXample,of the37'insidertradingaction
broughtby.theCommissionin FY 2009,31 werethe resultofsurveillanceby theSROsor the
Division itsel£ We believe.theprincipal reasonthat thecurrentbountyprogram not yieldedá
morerewardsderivesmorefrom its relativelynarrows.copeandtheconfidentialnatun::ofinsider.
tradingviolationsthanfrom theproceduralshortcomings.we exist.
theprogram'slimitations, theCommissionhas'anexcellenttrackrecordof paying
cIairnahts,aseachawardhasbeenfor themaximumamountallowedby thebountysta,tute

Theproposedwhistleblowerlegislationwasdraftedprincipally to broadenthe natureof.
wrongdoingfor which whistleblowerscould receiyea bounty. In our efforts to craft this new.'
program,'however,greatcarewastakento addressandavoid problemsidentifiedwith theinsider

. 'trading pr.ogiam; our to establisha formal programwith dedicatedstaff
and:'state-of-the-artpoliciesandprocedures.It,"the propose<ilegislationis enacted,thenew

Eberleb
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whistleblowerprogramwould not beanextensionof thecurrentinsidertradingbountyprogram.
Instead,it would subsumetheexistingprogramand.thereby,constitutean entirelynewprogram
basedon thestructureandbestpracticesof othersuccessfulwhistleblowerprograms.

We alsohavetakenotherstepsthatwe believewill addresssomeofthe
recommendations.As indicatedin theDraft StrategicPlanfor 2010-20J5, theCommissionis
centralizingthe proeessfor receiving,reviewing,andactingupontips, complaintsand referrals
(TCRs)sotheycanbehandledconsistentlyand includingthroughexaminationsor
enforcementinvestigations.In connectionwith this effort, theCommissionhired theMITRE
Corporationto assistin revampingour intake,triageandanalysisofTCRs,andhasadopteda
newagency-widepolicy for handlingTCRs,embodiedin Tips, Complaints,andReferralsIntake
Policy, SeCuritiesExchangeCommissionRegulation3-2, March 10,2010(SECR3-2). The
Division hasadoptedsupplementalguidanceto implementthis policy. Division of Enforcement,
Interim PoliciesandProceduresfor Handling Tips. ComplaintsandReferrals(TCRs)(March
24,2010).

The'Division'snewOffice of Market Intelligence(OMI) will consolidatetheDivision's
handlingofTCRsin accordancewith SECR3-2 andour supplementalguidance.Theprincipal
functionsofOMI will includecoordination,consolidationandmanagementof theDivision's
proceSseswith respectto TCRsthat cometo the Division'sattentionfrom any internalor
externalsource. Tips receivedthroughthe insidertradingbountyprogramwill becoveredby the
Commission'snewTCRpolicy, aswill the tips andcomplaintscoveredby the proposednew
whistleblow<:<rlegislation. We haveconsideredDIG's report in light of thesedevelopments.

While we concurwith the recommendations,it1sourhopethat pendinglegislationbefore
theCongress,asnotedabove,will createa newprogramwholly replacingthecurrentone. In
sucha case,we believeit would beappropriateto addressmanyof the recommendationsbelow
throughenactmentofpoliciesandproceduresinvolving theagency'snew authorityasopposed
to embarkinguponmodificationsof thecurrentinsidertradingbountyprogram,which we hope
will soonbesuperseded.

Recommendation1 relatesto communicatinginfonnationaboutthebountyprogram,both
externallyand internally. Weconeurandwill developa plan consistentwith this
recomm.endation.

Recommendation2 relatesto thedevelopmentof a fonn for requestinginfonnationfrom
whistleblowers.We concurwith this recommendation.In connectionwith the revampedTCR
system,theelectronicfonn in which infonnationis collectedwillábeupdated,andwe expectto
havea fonn directedspecificallyto whistleblowers.

Recommendation3 relatesto policiesfor fo.llow-up with whistleblowersto obtainany
additional infonnationtheymayhave. We concurwith this recommendation.Tht;: Division will
bedevelopingprocessesarid proceduresfor follow up with whistleblowers.

2

whistleblowcrprogramwould not beanextensionof thecurrentinsidertradingbountyprogram.
Instead,it would subsumetheexistingprogramand,thereby,constituteanentirelynew program
basedon thestructureandbestpracticesof othersuccessfulwhistleblowerprograms.

We alsohavetakenotherstepsthat we believewill addresssomeofthe
recommendations.As indicatedin the Draft StrategicPlanfor 2010-2015,theCommissionis
centralizingthe processfor receiving.reviewing,andactingupon tips, complaintsand referrals
(TCRs)sotheycanbehandledconsistentlyandappropri"!-tely, includingthroughexaminationsor
enforcementinvestigations.In connectionwith this effort, theCommissionhired theMITRE
Corporationto assistin revampingour intake,triageandanalysisofTCRs,andhasadopteda
newagency-widepolicy for handlingTCRs,embodiedin Tips, Complaints,andReferralsIntake
Policy, SeCuritiesExchangeCommissionRegulation3-2, March 10,2010(SECR3-2). The
Division hasadoptedsupplementalguidanceto implementthis policy. Division of Enforcement,
Interim PoliciesandProceduresfor Handling Tips, ComplaintsandReferrals(I'CRs) (March
24,2010).

The'Division'snew Office of Market Intelligence(OMI) will consolidatetheDiVision's
handlingofTCRsin accordancewith SECR3-2 andour supplementalguidance.Theprincipal
functionsofOMI will includecoordination,consolidationandmanagementof theDivision's
proceSseswith respectto TCRsthat cometo the Division'sattentionfrom any internalor
externalsource. Tips receivedthroughthe insidertradingbountyprogramwill becoveredby the
Commission'snewTCR policy, as will the tips andcomplaintscoveredby the proposednew
whistleblowerlegislation. We haveconsideredDIG's report in light of thesedevelopments.

While we concurwith the recommendations,hisourhopethat pendinglegislationbefore
theCongress,asnotedabove,will createa new programwholly replacingthecurrentone. In
sucha case,we believeit would beappropriateto addressmanyor the recommendationsbelow
throughenactmentof policiesandproceduresinvolving theagency'snew authorityasopposed
to embarkinguponmodificationsof thecurrentinsidertradingbountyprogram,which we hope
will soonbesuperseded.

Recommendation1 relatesto communicatinginformationaboutthebountyprogram,both
externallyand internally. Weconcurandwill developa plan consistentwith this
recommendation.

Recommendation2 relatesto thedevelopmentof a fonn for rÇ?<luestinginfonnationfrom
whistleblowers.We concurwith this recommendation.In connectionwith the revampedTCR
system,theelectronicform in which information is collectedwillábeupdated,andwe expectto
havea fonn directedspecificallyto whistleblowers. .

Recommendation3 relatesto policiesfor fo.llow-up with whistleblowersto obtainany
additional informationtheymayhave. We concurwith this recommendation.� �� �� �Division will
bedevelopingprocessesandproceduresfor follow up with whistleblowers.

2
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Recommendation4 relatesto thecriteria for recommendingtheawardof bounties. We concur
with this recommendation.TheDivision will developcriteria consistentwith this
recommendation.

 
Recommendation5 relatesto theexaminationof waysto providenoticeto whistleblowersasto
thestatus oftheir bountyrequests.WeCOnCurwith this recommendation.TheDivision will
work with theOffice ofGeneralCounselto addressthis recommendation.

Recommendation6 relatesto controlsfor tracking tips andcomplaintsfrom whistleblowers.
We concurwith this recommendation.TheCommission'sTCR projecthasalreadyfocusedon
particularcapabilitiesnecessaryto trackwhistleblowertips andcomplaints,and thesystem
currently in developmentwill incorporatecontrolsto ensurethat tips arereviewedandtrack
whethertimely decisionsaremadewhetherto pursuetips.

Recommendation7 relatesto maintenanceof whistleblowercomplaintfiles. We concurwith
this recommendation.The Division will adoptproceduresfor creationandretentionof
informationrelevantto a whistleblowercomplaint.

Recommendation8 relatesto incorporationofbes!practicesfrom the Departmentof Justiceand
the InternalRevenueServicewith respectto bountyapp.lications. We concurwith this
recommendation.As the reportnotes,theDivision hasalreadymetwith theseagenciesto
identify bestpractices.TheDivision will adoptbestpracticesfor theexistinginsidertrading
bountyprogramor will incorporatesuchpracticesinto anynew programshouldthe proposed
legislationbeenacted.

Recommendation9 relatesto formulationof a" timeline for policiesandproceduresfor the
existingbountyprogram. We concurwith this recommendation.TheDivision will developan
appropriatetimeline.

Eberleb




Appendix VI 
 

 

Office of Inspector General 
Response to ManagementÕs Comments 

 
 

We are pleased that Enforcement fully concurred with all nine of the reportÕs 
recommendations and are encouraged that the SEC has begun to take steps to 
correct the identified deficiencies.  
 
Enforcement noted in its response that it believes the principal reason that the 
current bounty program has not yielded more rewards derives more from its 
relatively narrow scope and the confidential nature of insider trading violations 
than from procedural shortcomings that it recognizes exists.  Enforcement further 
stated that the newly proposed whistleblower legislation was drafted principally to 
broaden the nature of wrongdoing for which whistleblowers could receive a 
bounty.    
 
As we discussed in our report, although we noted the limitations in scope, we 
also found that the minimal use of the SEC bounty program can be attributed to 
the fact that the program has not been widely publicized and that information on 
the SECÕs public website was misleading and may have deterred prospective 
whistleblowers from applying.  We also found that more frequent communication 
with whistleblowers would encourage applications.   
 
We believe it is critical for the SEC to implement the reportÕs recommendations to 
ensure that it has a fully functioning and successful bounty program in place as 
its authority is potentially expanded.   
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Audit Requests and Ideas
 

 
The Office of Inspector General welcomes your input.  If you would like to 
request an audit in the future or have an audit idea, please contact us at: 
 
U.S. Securities and Exchange Commission 
Office of Inspector General 
Attn: Assistant Inspector General, Audits (Audit Requests/Ideas) 
100 F Street, N.E. 
Washington D.C.  20549-2736 
 
Tel. # 202-551-6061 Freedom of Information Act (FOIA) 
Fax # 202-772-9265 
Email: oig@sec.gov 
 
 
 
 

!"#$%&'((
To report fraud, waste, abuse, and mismanagement at 
Commission, contact the Office of Inspector General at: 
 

Phone:  877.442.0854 
 
Web-Based Hotline Complaint Form: 
 www.reportlineweb.com/sec_oig 
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CENTER

3238 P STREET N W WASHINGTON. DC 20007 202-342-1902(lei) 202-342-1904(fJx)

February10,2011

WWWWHISTLEBLOWERS.ORG

Commissioners
SecuritiesandExchangeCommission
100 FStreet,NE
Washington,D.C. 20549

Re: SEC Rule Making Proceeding-File Number 57-33-10
Whistleblower Regulations- Dodd-Frank Act
Foreilm Corrupt PracticesAct

DearCommissioners:

We arewriting to raisea concernovera specificproposedrule setforth in the pending
Dodd-Frankwhistleblowerenforcementregulations. The provision at issueis section
21F-8(c)(2). This provision directly impactsthe ability of the United Statesto enforce
the requirementsof the ForeignCorruptPracticesAct (ItFCPA").

The Dodd-FrankAct containsspecific exclusionsexemptingcertain classificationsof
personsfrom filing whistleblowerclaims under¤ 21F of the SecuritiesExchangeAct.
Theseexclusionsdo not include any exemption for employeesworking for foreign
governments.Howeverproposedrule 21F-8(c)(2)includessuchanexemption.

If foreign governmentworkers (which would also include employeesof state-owned
companies)areexcludedfrom coverageunder¤ 21Fby a broadblanketexemption,the
ability of the United Statesto properlydetectviolationsof the ForeignCorruptPractices
Act will be crippled. The FCPA prohibitscorporationsfrom payingor offering bribesto
foreign governmentofficials. As worded,honestcivil servantsfrom countriesaround
the world will be exemptedfrom the protectionsafforded under Dodd-Frankif they
wereto exposeattemptsby coveredindustriesto paybribes. As worded,the proposed
exclusionwould also include barring employeesof state industriesfrom blowing the
whistleon bribery.

The impact on this exclusion is potentially radical. It would exempt not only civil
servantswho may be the targetof briberyattempts,but also employeeswho work for
state-owned industries. It would be troublesome to place international private
companiesata severecompetitivedisadvantageto internationalstate-ownedindustries
by exemptingemployeesof government-ownedcompaniesfrom Dodd-Frank,while at
the sametime acceptingthat privatesectoremployeesarecovered.For example,in the
People'sRepublicof China, which is now a major player in the world economy,many
employeesworking for state-ownedcompanieswould now be exemptedDodd-Frank
provisions.

Moreover,the proposedrule is in conflict with over ten yearsof caselaw developedin
theUnited Statesconcerningforeign governmentwhistleblowers. The UnitedStatesis a
signatoryof internationalanti-corruptiontreaties that pledge to provide supportfor



employeeswho blow thewhistleon corruption.1 Strippingall foreign stateemployeesof
protectionwould strike a major blow againstthe Departmentof Stateand Department
of Justice'songoing campaignsto stop corruption in foreign markets,and indirectly
undercut the obligation of the United Statesunder international law. It would be
inconsistentwith thecurrentinternationalpolicy of theUnited States.

The United Statescourts and governmentrecognizethat civil servantsemployedby
foreign countriesneedwhistleblowerprotection,and in fact the United Statesregularly
grants political asylum to foreign civil servantswho expose corruption by their
governments.For example, since 2000 the United State Courts of Appeal have
recognizedthe legitimacyof political asylumapplicationsfrom foreign governmentcivil
servants who exposed corruption in Albania, Armenia, China, Guatemala, Italy,
Philippines,Russia,andUkraine.2

We recommenda modification of the proposedrule that is consistentwith the actual
statutorymandatesof the law and the fundamentalpurposesof the Dodd-FrankAct.
The single most importantgoal of the Dodd-Frankwhistlcblower reward provisionsis
to usethe significantdeterrencepowerscontainedin qui tam to strengthenthe ability
of the United StatesGovernmentto detectfraud, obtainwitnessesthat will help in the
successfulprosecutionof fraud casesand to encourage/protectinsiders,with critical
information, to step forward and risk their jobs, careersand even their lives, to stop
corruption.

In the contextof the Foreign Corrupt PracticesAct, where many of the witnessesto
bribes will be foreign nationalsemployedby their respectivegovernments,either as
stateemployeesworking in governmentownedbusinessesor civil servants.The ability
of these foreign nationals to report bribery committed outside of the geographical
jurisdiction of the United States, often by other foreign nationals who work for
companiessubjectto the broadjurisdictional reachof the FCPA, is absolutelyessential
for the enforcementof that law, and in order for the United Statesto best fulfill its
obligationsunder international anti-corruptionconventions,none of which recognize
anexemptionfor foreign civil servants.

1 Article III, 8 Inter-AmericanConventionAgainstCorruptionof 29th March 1996and
Article 33 United Nations ConventionagainstCorruptionof 31st October2003,UN
TreatySeries,vol. 2349,p. 41.

2 Aleksanyanv. Gonzales,246 Fed.Appx. 471 (9th Cir. 2007),Aroyanv. Gonzales,183
Fed.Appx. 634(9th Cir. 2006),Bu v. Gonzales,490 F.3d424(6th Cir. 2007),Caov. AG of
the UnitedStates,407 F.3d 146 (3d Cir. 2005),Ghazaryanv. Gonzales,215 Fed.Appx.
585 (9th Cir. 2006),Glistin v. Mukasey,284 Fed.Appx. 429 (9th Cir. 2008),Gravav. INS,
205 F.3d1177(9th Cir. 2000),Hayrapetyanv. Holder,unpublished(9th Cir. 2010),
Harutyunyanv. Ashcroft,104Fed.Appx. 86 (9th Cir. 2004),Haxhiuv. Mukasey,519 F.3d
685 (7th Cir. 2008),Mamouzianv. Ashcroft,390 F.3d1129(9th Cir. 2004),Massettiv.
Gonzales,151 Fed.Appx. 519 (9th Cir. 2005),Pashalyanv. Gonzales,185Fed.Appx. 603
(9th Cir. 2006),RodasCastrov. Holder,597 F.3d93 (2d Cir. 2010),Sagaydakv.
Gonzales,405 F.3d 1035(9th Cir. 2005),Wangv. Mukasey,259 Fed.Appx. 763 (6th Cir.
2008),Zhu v. Mukasey,537 F.3d 1034(9th Cir. 2008).



Thankyou in advancefor your kind attentionto thesemostimportantmatters.We look
forward to an opportunityto discusstheseconcernswith you.

ReSA)rt::-d
'

StephenM. Kohn
ExecutiveDirector

PROPOSEDREVISION TO SEC RULE 21F-8(c)(2)

In order to ensurethat SEC Rule 21F-8(c)(2) does not violate the expressstatutory
requirementsand/orthe Congressionalintentbehindthe Dodd-FrankAct, theexclusion
for employeesof foreign governmentsshouldbe modified in the following manner,and
limited to personswho: "are, or wereat the time [they] acqUiredoriginal information,a
member,officer or employeeof a division of a foreign governmentwhich performsthe
functionsofthe UnitedStatesDepartmentofJustice,theSecurities ExchangeCommission,
or the CommodityExchangeCommission. However,any exclusionofa foreign national
shall not be undertakenwithout the consultationof the U.S. DepartmentofState. Where
the StateDepartmentdeterminesthat the employee'sdisclosureswere necessaryfor the
detectionoftheviolations,andprotectingor rewardingthatemployeewouldbeconsistent
with United Statesforeign policy and internationalanti-corruption and/or international
humanrights conventions,the DepartmentofStateshall inform theSECand/or the CFTC
that theforeign governmentemployeeshouldobtain protectionand/ora reward, andthe
exclusionsetforth in this provisionshall notapply. TheUnitedStatesDepartmentofState
shall also beconsultedin all casesin which an employeeofa foreign government(but not
an employeeofa state-ownedcompany)appliesfor a reward underthis regulation. For
exceptionalgoodcauseshown,theSECor CFTCmaydenya rewardbasedon information
providedby the DepartmentofState. Exceptionalgood causeincludesdocumentation
that a reward would have a negativeimpact on U.S. foreign relations, interfere with
foreign governmentcooperation with the United States under existing treaties or
otherwiseencouragecorruption. Thereshall beno limitation on the right ofan employee
of a state-ownedindustry, companyor concern to file claims or obtain protectionsas
affordedundertheDodd-FrankAct"


