
WEN HO LEE, APPELLEE v. DEPARTMENT OF JUSTICE, ET AL., APPELLEES; 

JEFF GERTH, APPELLANT 

 

No. 04-5301 

 

UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA 

CIRCUIT 

 

428 F.3d 299 

 

November 2, 2005, Filed 

 

 

COUNSEL: For WEN HO LEE, Plaintiff-Appellee: Betsy Alexandra Miller, Jones Day, 

Washington, DC; Brian Alfred Sun, Christopher J. Lovrien, Jones Day, Los Angeles, CA; 

David John Schenck, David Lawrence Horan, Jones Day, Dallas, TX. 

 

For DEPARTMENT OF JUSTICE, FEDERAL BUREAU OF INVESTIGATION, 

Defendants-Appellees: Mark B. Stern, U.S. Department of Justice (DOJ) Civil Division, 

Appellate Staff, Washington, DC. 

 

For JEFF GERTH, Defendant-Appellant: Floyd Abrams, Joel Laurence Kurtzberg, 

Cahill, Gordon & Reindel, New York, NY. 

 

For WALTER PINCUS, WASHINGTON POST COMPANY, Amicus Curiae for 

Appellant: Kevin Taylor Baine, Kevin Hardy, Williams & Connolly, Washington, DC. 

 

For REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS, ABC, INC., 

ADVANCE PUBLICATIONS, INC., THE AMERICAN SOCIETY OF MAGAZINE 

EDITORS, AMERICAN SOCIETY OF NEWSPAPER EDITORS, BLOOMBERG L.P., 

CABLE NEWS NETWORK LP, LLLP, CALIFORNIA NEWSPAPER PUBLISHERS 

ASSOCIATION, CBS BROADCASTING INC., DAILY NEWS, L.P., DOW JONES & 

COMPANY, INC., THE E.W. SCRIPPS COMPANY, FOX NEWS NETWORK L.L.C., 

HEARST CORPORATION, MAGAZINE PUBLISHERS OF AMERICA, INC., NBC 

UNIVERSAL, NEWSPAPER ASSOCIATION OF AMERICA, NEWSWEEK, INC., 

RADIO-TELEVISION NEWS DIRECTORS ASSOCIATION, SOCIETY OF 

PROFESSIONAL JOURNALISTS, TIME INC., TRIBUNE COMPANY, U.S. NEWS 

AND WORLD REPORT, L.P., THE NEWSPAPER GUILD-CWA, Amicus Curiae for 

Appellant: Paul March Smith, Katherine A. Fallow, Jenner & Block, Washington, DC. 

 

For STEVEN J. HATFILL, M.D., Amicus Curiae for Appellant: Mark Andrew Grannis, 

Thomas G. Connolly, Harris, Wiltshire & Grannis, Washington, DC.  

 

JUDGES: Before: GINSBURG, Chief Judge, EDWARDS, SENTELLE, HENDERSON, 

RANDOLPH, ROGERS, TATEL, GARLAND,  BROWN  AND GRIFFITH, Circuit 

Judges. ROGERS, Circuit Judge, dissenting from the denial of rehearing en banc. 
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TATEL, Circuit Judge, with whom GARLAND, Circuit Judge, joins, dissenting from the 

denial of rehearing en banc. GARLAND, Circuit Judge, with whom TATEL, Circuit 

Judge, joins, dissenting from the denial of rehearing en banc. 

 

 

OPINION 

 On Petitions for Rehearing En Banc 

 ORDER 

Appellants' petitions for rehearing en banc in Nos. 04-5302, 04-5321, 04-5322, and 04-

5323, and the response thereto were circulated to the full court, and a vote was requested. 

Thereafter, a majority of the judges eligible to participate did not vote in favor of the 

petitions. Upon consideration of the foregoing, it is 

ORDERED that the petitions be denied. 

Per Curiam 

 

 

DISSENT BY: ROGERS, TATEL, GARLAND 

 

DISSENT 

ROGERS, Circuit Judge, dissenting from the denial of rehearing en banc: 

The important First Amendment protections implicated in these cases are obvious. Our 

decision in Zerilli v. Smith, 211 U.S. App. D.C. 116, 656 F.2d 705 (D.C. Cir. 1981), 

acknowledges as much. Until very recently, in this case, Lee v. Department of Justice, 

367 U.S. App. D.C. 53, 413 F.3d 53 (D.C. Cir. June 28, 2005), the court has not had 

occasion to define the contours and describe with precision the standards illustrated by 

Carey v. Hume, 160 U.S. App. D.C. 365, 492 F.2d 631, 639 (D.C. Cir. 1974), and Zerilli, 

656 F.2d at 711, in particular as they apply in discovery disputes arising from Privacy 

Act claims. Carey provides no unambiguous guidance because it did not encounter a 

claim under the Privacy Act, 5 U.S.C. § 552(a) (2000), which was first enacted in late 

1974, Pub. L. No. 93-579, 88 Stat. 1896 (Dec. 31, 1974). Although Zerilli addressed both 

Privacy Act and Fourth Amendment-based claims, 656 F.2d at 715, Zerilli may be 

characterized as a decision resting upon the failure of the appellants to meet the 

exhaustion requirement. See id. at 714; see also id. at 718 (concurring opinion). That 

there are different views regarding the proper application of Zerilli in Privacy Act cases is 

evident. Compare, e.g., Petition for Panel Rehearing and/or Rehearing En Banc of 

Appellant James Risen at 6; infra Statement of Judge Tatel dissenting from denial of 

rehearing en banc ("the panel never balanced the public and private interests") with 

Response of Appellee Wen Ho Lee to Petitions for Panel Rehearing and/or Rehearing En 

Banc at 13; Lee, 413 F.3d at 56 ("Zerilli set out two guidelines to determine when a 

plaintiff may compel a non-party journalist to testify to the identity of his confidential 

sources."). Regardless, the Petitions for Rehearing now present significant issues, which 

meet the applicable threshold for  rehearing en banc, Fed. R. App. P. 35(a)(2), regarding 

both the standard for appellate review and comprehensiveness of the necessary balancing 

analysis. Therefore, I would grant the petitions for rehearing en banc. 

TATEL, Circuit Judge, with whom GARLAND, Circuit Judge, joins, dissenting from the 

denial of rehearing en banc: 
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Over two decades ago, in Zerilli v. Smith, 211 U.S. App. D.C. 116, 656 F.2d 705, 711 

(D.C. Cir. 1981), this circuit recognized that because "journalists frequently depend on 

informants to gather news, and confidentiality is often essential to establishing a 

relationship with an informant," "compelling a reporter to disclose the identity of a source 

may significantly interfere with [the press's] news gathering ability." Joining the 

overwhelming majority of our sister circuits,  we therefore held that "a qualified 

reporter's privilege under the First Amendment should be readily available in civil cases." 

Id. at 712. That said, we recognized that even the manifest interest in an unfettered press 

must sometimes give way to the important interest in affording a litigant a fair 

opportunity to right legal wrongs. Accordingly, we enunciated a "balancing approach": 

"To determine whether the privilege applies courts should look to the facts of each case, 

weighing the public interest in protecting the reporter's sources against the private interest 

in compelling disclosure." Id. But given the First Amendment values at stake, we 

emphasized that "in all but the most exceptional cases," "the civil litigant's interest in 

disclosure should yield to the journalist's privilege." Id. 

 

In this case, the panel never balanced the public and private interests. Instead, it 

considered just two of what Zerilli calls the "number of more precise guidelines [that] can 

be applied to determine how the balance should be struck in a particular case," id. at 713-

-namely, whether the sources' identities go "to the heart of" the plaintiff's claim and 

whether the plaintiff has exhausted "every reasonable alternative source of information," 

Lee v. U.S. Dep't of Justice, 413 F.3d 53,57 (D.C. Cir. 2005) (quoting Zerilli, 656 F.2d at 

713). Because the panel's arid two-factor test allows the exigencies of even the most 

trivial litigation to trump core First Amendment values, I believe this case is of 

"exceptional importance" and merits the full court's attention. Fed. R. App. P. 35(a)(2). 

Normally, when a litigant seeks to discover the fruits of a journalist's work, a privilege 

analysis limited to need and exhaustion protects both the private interest in disclosure and 

the public interest in newsgathering. By utilizing the traditional tools of discovery to 

exhaust "every reasonable alternative source of information," the civil litigant seeking 

information that goes "to the heart of the matter" can usually discover the same facts that 

the journalist unearthed. 

The situation is very different where the identity of a leaker is itself "the heart of  the 

matter"--as it is here; as it will be in any Privacy Act case, see sep. op. (Garland, J., 

dissenting from the denial of rehearing en banc); and as it was in In re Grand Jury 

Subpoena, Judith Miller, 365 U.S. App. D.C. 13, 397 F.3d 964 (D.C. Cir. 2005), where 

the grand jury was attempting to determine whether the leaker had committed a felony. In 

such cases, a litigant's efforts, however exhaustive, are unlikely to identify the reporter's 

source. Lee's unsuccessful attempt to uncover the source (or sources) of the leaks in this 

case illustrates why: Because the confidential exchange of information leaves neither 

paper trail nor smoking gun, the great majority of leaks will likely be unprovable without 

evidence from either leaker or leakee. A test focused only on need and exhaustion will 

therefore almost always be satisfied, leaving the reporter's source unprotected regardless 

of the information's importance to the public. See  id. at 997 (Tatel, J., concurring). The 

panel's failure to "balance . . . [Lee's] interest in compelled disclosure [against] the public 

interest in protecting a newspaper's confidential sources" thus converts this rather 

ordinary Privacy Act case--and any run-of-the-mill leak case like it--into a "most 
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exceptional case[]" in which, contrary to Zerilli, the reporter's interest must give way. 

Zerilli, 656 F.2d at 712. 

The outcome here illustrates the risk of limiting our inquiry to only need and exhaustion. 

Without slighting Lee's private interest in receiving compensation for governmental 

malfeasance, his claim pales in comparison to the public's interest in avoiding the chilling 

of disclosures about what the government then believed to be nuclear espionage. This 

case is thus very different from In re Grand Jury. Not only was that a criminal case, but 

there we held that the grand jury's interest in securing the name of a source suspected of 

committing a felony outweighed any applicable privilege. In re Grand Jury, 397 F.3d at 

973. Lee's private interest in this civil suit implicates no similarly critical concerns, and 

it's hard to imagine how his interest could outweigh the public's interest in protecting 

journalists' ability to report without reservation on sensitive issues of national security. 

Instead of explaining why he believes his private litigation interest is sufficiently weighty 

to tip the scale in his favor, Lee asserts only that "there is simply no countervailing 

interest to 'balance.'" Respondent's Br. 14. Lee is wrong. As Zerilli holds, the 

countervailing interest is the value, rooted in the First Amendment, of an "unfettered 

press" that ensures that citizens are "able to make informed political, social, and 

economic choices." Zerilli, 656 F.2d at 711. 

 

GARLAND, Circuit Judge, with whom TATEL, Circuit Judge, joins, dissenting from the 

denial of rehearing en banc: 

The significance of the court's decision in this case should not be underestimated. In 

many cases involving leaks of government information concerning identifiable 

individuals, those individuals will have viable claims under the Privacy Act. Moreover, 

the Act is not limited to private individuals. It is equally available to public officials -- 

and to former public officials -- whether they have been accused of corruption or merely 

of incompetence. It would, for example, be available to former officials seeking to learn 

who leaked the information that forced them to resign in their administration's own 

Watergate. 

Barring an unexpected confession by the leaker, in most such cases the subject of the leak 

will be able to satisfy the centrality and exhaustion requirements cited in the court's 

opinion. Thus, if the reporter's privilege is limited to those requirements, it is effectively 

no privilege at all. Plaintiffs wielding Privacy Act suits will routinely succeed in putting 

reporters who receive whistleblower leaks to the choice of testifying or going to jail. And 

bridled by nothing other than plaintiffs' private interests, the more such strategies 

succeed, the more they will be employed. Indeed, where former officials have themselves 

been indicted, they may find that issuing third-party subpoenas to reporters in Privacy 

Act suits usefully supplements criminal discovery. 

All of this is inconsistent with the commitment we made in Zerilli, where we promised 

that, "when striking the balance between the civil litigant's interest in compelled 

disclosure and the public interest in protecting a newspaper's confidential sources, we 

will be mindful of the preferred position of the First Amendment and the importance of a 

vigorous press." Zerilli v. Smith, 211 U.S. App. D.C. 116, 656 F.2d 705, 712 (D.C. Cir. 

1981). As we explained: "If the privilege does not prevail in all but the most exceptional 

cases, its value will be substantially diminished. Unless potential sources are confident 

that compelled disclosure is unlikely, they will be reluctant to disclose any confidential 
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information to reporters." Id. And if our case law has that consequence, it will undermine 

the Founders' intention to protect the press "so that it could bare the secrets of 

government and inform the people." New York Times Co. v. United States, 403 U.S. 713, 

717, 91 S. Ct. 2140, 29 L. Ed. 2d 822 (Black, J., concurring). 

 

The only way to render the reporter's privilege effective in the face of Privacy Act claims 

is to include the requirement, adopted in Zerilli and detailed in Judge Tatel's dissent, see 

sep. op. at 2-3 (Tatel, J., dissenting from denial of rehearing en banc), that the court 

"weigh[] the public interest in protecting the reporter's sources against the private interest 

in compelling disclosure," Zerilli, 656 F.2d at 712. Because that requirement is absent 

from the court's opinion, I would grant the petition for rehearing en banc. 


