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“Going after waste, fraud, and abuse without
whistleblowers is about as useful as harvesting acres of

corn with a pair of rusty old scissors”

— Senator Charles Grassley, Chairman of Senate Judiciary Committee, speech given on National

Whistleblower Day (July 30, 2018) --- Watch the Video --- Read the Speech


https://www.youtube.com/watch?v=F9uY_3wYB9s
https://www.grassley.senate.gov/news/news-releases/grassley-whistleblowers-deserve-our-profound-gratitude
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Surprising that some
talk at all

“Honest behavior not rewarded by the market, but it is
penalized . . . Given these costs, however, the surprising
part is not that most employees do not talk, it is that some

talk at all.”

— Alexander Dyck, et al., “Who Blows the Whistle on Corporate Fraud?” The University of
Chicago Booth School of Business Working Paper No. 08-22 (2009).


https://www.kkc.com/assets/site_18/files/world%20bank/alexander%20dyke%20-%20who%20blows%20the%20whistle%20on%20corporate%20fraud.pdf

“Because those who defraud the government often hide
their misconduct from public view, whistleblowers are often

essential to uncovering the truth.”

— Former Acting Assistant Attorney General Chad A. Readler, Department of Justice, Civil
Division, in press release titled, “Justice Department Recovers Over $3.7 Billion From False Claims
Act Cases in Fiscal Year 2017" (December 2017). Nominated by President Trump to the United
States Court of Appeals (nomination pending).



https://www.kkc.com/assets/site_18/files/world%20bank/chad%20a.%20readler%20-%20doj%202017%20press%20release.pdf

Qui Tam:
“The Lincoln Law”

On March 2, 1863, President Abraham
Lincoln signed the original whistleblower

qui tam reward law, the False Claims Act
("FCA").

It was modernized in 1986. Since then, it
has become the most successful anti-
fraud law in the United States.

The FCA incentivizes reporting by paying
whistleblowers financial rewards and is
the model for all current whistleblower
reward laws.



https://www.kkc.com/handbook/false-claims-act

The False Claims Act whistleblower law is “the most
powerful tool the American people have to protect the

government from fraud.”

— Former Assistant Attorney General Stuart Delery - Remarks at American Bar Association’s 10th
National Institute on the Civil False Claims Act and Qui Tam Enforcement (2014)


https://www.justice.gov/opa/speech/assistant-attorney-general-stuart-delery-delivers-remarks-american-bar-association-s-10th

A Whistleblower Program Delivers
Significant Benefits

* In FY 2017, the U.S government
recovered over $3.7 billion through its
civil fraud program.

o Of this amount, whistleblowers were
directly responsible for the detection and
reporting of over $3.4 billion, under qui
tam provisions.

 Whistleblowers were the source of the
detection of 92.8% of all civil fraud
recovered in FY 2017.

*numbers are approximate, see prior slide for exact amounts

Non-WB
8%

Whistleblower
92%

In 2017, of the $3.4 billion recovered
through the FCA and as a result of
whistleblower assistance, $392 million
(11.5%) was awarded to whistleblowers.
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Since its modernization on October
27, 1986, the False Claims Act has
increased the overall annual
recoveries from fraudsters who
cheated the government.

The total fraud recovered in the
United States increased from $88.4
million in FY 1987 to $3.7 billion in
FY 2017 based on whistleblower
disclosures under the FCA.

Since FY 1987 whistleblowers were
responsible for 72% of the funds
recovered in  contracting or
procurement fraud cases.
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https://www.kkc.com/assets/site_18/files/2017_fca_statistics_-_overall.pdf

“[The False Claims Act has provided ordinary Americans

with essential tools to combat fraud . . . their impact has

been nothing short of profound.”

— Former Attorney General Eric Holder, U.S. Department of Justice, remarks at the
25th anniversary of the False Claims Act (January 31, 2012).

10


https://www.kkc.com/assets/site_18/files/world%20bank/eric%20holder%20remarks%20at%2025th%20anniversary%20of%20fca%20-%20doj%202012%20press%20release.pdf

INTERNATIONAL APPLICATIONS OF
U.S. WHISTLEBLOWER REWARD LAWS
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IRS/Tax/Bank Secrecy-FBAR
Whistleblower Law

“The IRS's serious efforts to combat offshore tax evasion... [were] brought to our

attention... by whistleblowers..."”

— John A. Koskinen, Commissioner of the IRS, Remarks before the U.S. Council for International Business-OECD International Tax Conference


https://www.irs.gov/pub/newsroom/Commissioner%20Koskinen's%20Remarks%20at%20US%20CIB%20and%20OECD%20Int%20Tax%20Conf%20June%202014.pdf

Whistleblowers can file confidential claims regarding tax fraud,
underpayment of tax or the failure to file appropriate information to the
U.S. Department of Treasury.

Independent Office of the Whistleblower accepts whistleblower cases,
adjudicates rewards, helps coordinate investigations and issues the final
reward determinations.

The whistleblower program has been successfully used to police illegal
offshore banking, including fines and penalties against foreign banks
and bankers.

Whistleblowers who provide original information that leads to a
successful enforcement action entitled to a mandatory reward of
between 15-30% of the collected proceeds.

13
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A 2018 Amendment
to Tax Whistleblower
Law Significantly
Expanded its Reach

The tax whistleblower law was expanded in 2018 by an amendment to
the Bipartisan Budget Act of 2018, Public Law 115-123, § 41108.

The 2018 amendment expanded the the scope of the IRS whistleblower

law to explicitly cover criminal fines, civil forfeitures, and violations of
any IRS reporting requirement.

The new provisions cover violations of the Foreign Tax Compliance Act
(FATCA), the FBAR reporting requirements under the Bank Secrecy Act

and any other law for which the IRS is authorized to administer, enforce
or investigate.

14


https://www.congress.gov/bill/115th-congress/house-bill/1892/text
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« Tax whistleblowers were paid $429.1 million in awards
between 2012-2017

« Whistleblowers were the critical source of information on

policing offshore Swiss banking violations

* Private banker Bradley Birkenfeld obtained the largest
ever whistleblower award for turning in illegal UBS

offshore banking practices ($104 million)



https://www.kkc.com/handbook/tax-cheats
https://www.whistleblowersblog.org/2016/04/articles/tax-whistleblowers/13-769-billion-reasons-to-thank-whistleblowers-on-tax-day/
https://www.kkc.com/assets/site_18/files/whistleblowers/birkenfeld-award.pdf

Foreign Corrupt Practices Act
15 U.S.C. §§ 78m, 78dd, 78ft

| g R : -

1SEE i IHEAR ! _ 1 SAY | . - -
| NOTHING {4 NOTHING i; . | NOTHING The FCPA prohibits publicly-traded corporations, both U.S. and
e '.1?' e 2} international, from paying bribes to foreign officials and
mandates proper financial recordkeeping.
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The FCPA established U.S. jurisdiction for bribes paid in foreign
countries by foreign nationals to foreign government officials.

FCPA whistleblowers can obtain protection and financial rewards

even if bribes are paid in a foreign country and the whistleblower
is a foreign national.

16
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 Since 2011, 2,655 whistleblowers from 113
countries outside the U.S. have filed claims
under the Foreign Corrupt Practices Act

whistleblower reward provision.

« Over $30 million has been paid to non-U.S.
citizens who reported bribes paid overseas, in

a single case.

The FCPA is often known as the law used to
prosecute bribes paid abroad.




International Tips Received by U.S. Securities and Exchange Commission, 2011 - 2017

18



Whistleblowers can file anonymous and confidential claims.
Restrictive Non Disclosure Agreements (“NDAs") are prohibited.

Independent Office of the Whistleblower accepts whistleblower
cases, adjudicates rewards, coordinates investigations into
wrongdoing, and actively publicizes the program.

Jurisdiction over all U.S. persons and publicly-traded foreign
companies that permit U.S. investors to buy their stocks through
the use of American Depositary Receipts (ADRs).

Whistleblowers who provide original information that leads to a
successful enforcement action entitled to a mandatory reward of
between 10-30% of the collected proceeds.

19
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. . it makes no difference whether . . . the claimant was a
foreign national, the claimant resides overseas, the
information was submitted from overseas, or the misconduct
comprising the U.S. securities law violation occurred entirely
overseas.”

— Kevin M. O'Neill, Deputy Secretary, Securities and Exchange Commission, Order Determining
Whistleblower Award Claim


https://www.sec.gov/rules/other/2014/34-73174.pdf

Whistleblowers can file anonymous and confidential claims
Eligibility does not depend on U.S. citizenship

Whistleblowers who provide original information that leads to a
successful enforcement action entitled to a mandatory reward of
between 10-30% of the collected proceeds.

Jurisdiction is established when foreign companies permit U.S.

investors to buy their stocks through the use of American
Depositary Receipts (ADRs).

21



The SEC “whistleblower program . . . has rapidly become a
tremendously effective force-multiplier, generating high
quality tips, and in some cases virtual blueprints laying out

an entire enterprise, directing us to the heart of the alleged

fraud.”

— Chairman Mary Jo White, Securities and Exchange Commission, Remarks at the Securities
Enforcement Forum, Washington DC (October 2013)

22


https://www.sec.gov/news/speech/spch100913mjw
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Commodities Future
Trading Commission

* In 2018, the first foreign whistleblower
was awarded under the CFTC rewards
program.

« Total awards in FY 2018 were over $75

million.
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CFTC announced whistleblower eligibility for numerous international cases including:

 Société Générale — attempted manipulation and false reporting in connection with

LIBOR and Euribor rates

* Tallinex — operated as an unregistered FX dealer by accepting leveraged FX

transactions with retail clients in the US

* BNP Paribas — attempted manipulation of the ISDAFIX benchmark



https://www.whistleblower.gov/notices/2018-010
https://www.whistleblower.gov/notices/2018-013
https://www.cftc.gov/PressRoom/PressReleases/7776-18

8

* Numerous banks and foreign companies have been

sanctioned under the False Claims Act

Toyo Ink (Japan) — $45 million

Infosys Technologies (India) — $34 million
Royal Dutch Shell (Netherlands) — $110 million
BNP Paribas (France) — $80 million

Ranbaxy Laboratories (India) — $150 million
GlaxoSmithKline (Great Britain) — $750 million
Deutsche Bank (Germany) — $202 million
Bank of America (USA) — $1 billion

Citigroup (USA) — $158 million




Whistleblowers file confidential disclosure statements to the
Department of Justice and a lawsuit under court ordered seal.

Law covers all false claims to the United States, or “reverse” false
claims, such as contractor fraud, Medicare fraud and the failure
to pay mandatory fees. Qui tam provisions permit
whistleblowers to act as private attorney generals and pursue
litigation on behalf of the United States.

Jurisdiction over any entity or person who does business with the
United States, including international entities.

Whistleblowers who provide original information that leads to a
successful enforcement action entitled to a mandatory reward of
between 15-30% of the collected proceeds.

26



NON-DISCLOSURE AGREEMENTS




Restrictive NDAs

Dodd-Frank Act/Foreign Corrupt
Practices Act

Prohibits Non Disclosure
Agreements ("NDAs") that restrict
an employee/individual from
reporting potential crimes to the
government.

Additionally, contracts cannot be
used to require employees to
inform their employers of contacts
with the government or information
which they have provided to the
government.

Defend Trade Secrets Act

Prohibits private companies from using
trade secrets to hide wrongdoing.
Employees are fully protected from
retaliation if they disclose information
classified by their employer as a trade
secret.

Obstruction of Justice

Economic retaliation against any person
who provides truthful information to law
enforcement is a felony, subjecting the
retaliator to up to 10 years
Imprisonment.

28
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r Management doesn't like the term
‘whistleblower', they prefer

‘unemployed’

\




B

‘ ‘ A strong monetary incentive to blow
the whistle does motivate people

with information to come forward.

University of Chicago Monetary incentives seem to work
Booth School of Business well, without the negative side ef-
fects often attributed to them.
A critical study on whistleblowing came out of
academics from the University of Chicago’s Booth Employees Clearly have the best
School of Business. ; ¢
access to information.
Their goal was to “identify the most effective
mechanism for detecting corporate fraud.” , ’
— Alexander Dyke, et al., University of Chicago Booth

School of Business

30



“Empowering these whistleblowers to prosecute fraud
proved to be smarter, faster, and more effective than just

relying on the government.”

— Senator Charles Grassley, Chairman of Senate Judiciary Committee, speech given on National
Whistleblower Day (July 30, 2018) --- Watch the Video --- Read the Speech

31


https://www.youtube.com/watch?v=F9uY_3wYB9s
https://www.grassley.senate.gov/news/news-releases/grassley-whistleblowers-deserve-our-profound-gratitude

Updated with new information on rewards,
wildlife trafficking, and Wall Street whistleblowing

“You may want to add this book to your... wish list. Just
THE don’t let your boss catch you reading it.”

Whls tleblowe 1 : S —~Wall Street Journal
H A NDUB O 0 K

A Step-by-Step Guide to Doing Links to the legal authorities including statutes, regulations, and cases
What’s Right and Protecting Yourself relied upon in The Handbook can be found online, including:

* New Legal Tools: Rule 1
« False Claims Act / Qui Tam: Rule 6

o Tax Whistleblowers: Rule 7

* Foreign Corrupt Practices Act: Rule 9

* Non-Disclosure Agreements: Rule 28

* International Whistleblowing: International Toolkit

Nationally Acchaned Expert
on Whistleblower |Law



https://www.kkc.com/handbook/legal-weapons
https://www.kkc.com/handbook/legal-weapons
https://www.kkc.com/handbook/false-claims-act
https://www.kkc.com/handbook/tax-cheats
https://www.kkc.com/handbook/fcpa
https://www.kkc.com/handbook/hush-money
https://www.kkc.com/handbook/international-toolkit

Stephen M. Kohn
Partner, Kohn, Kohn & Colapinto, LLP
Founding Director, National Whistleblower Center

Stephen M. Kohn, a partner in the law firm of Kohn, Kohn & Colapinto and a
founding director of the National Whistleblower Center, has represented
whistleblowers since 1984, successfully setting numerous precedents that have
helped define modern whistleblower law. He currently represents whistleblowers
at major international financial institutions, including the Danske Bank manager
who reported a massive multi-billion dollar money laundering scheme. He
obtained the largest reward ever paid to an individual whistleblower ($104
million for exposing illegal offshore bank accounts) and is widely recognized as
the leading U.S. authority on whistleblower laws. Mr. Kohn is the most published
author on whistleblower law, including The New Whistleblower's Handbook: A
Step-by-Step Guide to Doing What's Right and Protecting Yourself.



https://www.kkc.com/our-attorneys/stephen-m-kohn
https://www.kkc.com/
https://www.whistleblowers.org/
https://www.whistleblowersblog.org/2018/09/articles/corporate-whistleblowers/attorneys-for-danske-bank-whistleblower-demand-protection-after-identity-leaked/
https://www.nytimes.com/2012/09/12/business/whistle-blower-awarded-104-million-by-irs.html
https://nwc-store.auctivacommerce.com/Product.aspx?ProductId=1807746
https://www.kkc.com/
https://www.whistleblowers.org/

Contact

Stephen M. Kohn
Kohn, Kohn and Colapinto
sk@kkc.com or contact@kkc.com.

National Whistleblower Center:
contact@whistleblowers.org

Connect with us

'i @NationalWhistleblowerCenter

o @StopFraud

National Whistleblower Center

© National Whistleblower Legal Defense and Education Fund
Reproduction permitted with credit to NWLDEF

www.whistleblowersblog.org | www.whistleblowers.org
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Sources

Statutes

False Claims Act | 31 U.S.C. § 3729-3732
Internal Revenue Code | 26 U.S.C. § 7623
Securities Exchange Act | 15 U.S.C. § 78u-6
Commodity Exchange Act |7 U.S.C. § 26

Statements from Officials

Alexander Dyck, et al., “Who Blows the Whistle on Corporate Fraud?” The
University of Chicago Booth School of Business Working Paper No. 08-22 (2009).
Bill Baer - Remarks at American Bar Association’s 11th National Institute on the
Civil False Claims Act and Qui Tam Enforcement (2016)

Chad A. Readler, Department of Justice, Civil Division, in press release titled,
"Justice Department Recovers Over $3.7 Billion From False Claims Act Cases in
Fiscal Year 2017" (December 2017).

Charles Grassley, Chairman of Senate Judiciary Committee, speech given on
National Whistleblower Day (July 30, 2018) --- Watch the Video --- Read the
Speech

Christopher Ehrman, Director of the CFTC’s Whistleblower Office, Press Release
“CFTC Announces Multiple Whistleblower Awards Totaling More than $45
Million”

Eric Holder, U.S. Department of Justice, remarks at the 25th anniversary of the
False Claims Act (January 31, 2012).

John A. Koskinen, Commissioner of the IRS, Remarks before the U.S. Council for
International Business-OECD International Tax Conference
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https://www.irs.gov/pub/newsroom/Commissioner%20Koskinen's%20Remarks%20at%20US%20CIB%20and%20OECD%20Int%20Tax%20Conf%20June%202014.pdf

Sources

Statements from Officials, cont.

* Kevin M. O’Neill, Deputy Secretary, Securities and Exchange Commission, Order
Determining Whistleblower Award Claim

* Mary Jo White, Securities and Exchange Commission, Remarks at the Securities
Enforcement Forum, Washington DC (October 2013)

 Stuart Delery - Remarks at American Bar Association’s 10th National Institute on
the Civil False Claims Act and Qui Tam Enforcement (2014) and U.S. Department
of Justice, remarks at American Bar Association’s 10th National Institute on the
Civil False Claims Act and Qui Tam Enforcement (June 5, 2014).

Reports and other Laws

Alexander Dyck, et al., “Who Blows the Whistle on Corporate Fraud?” The University of
Chicago Booth School of Business Working Paper No. 08-22 (2009).

Federal Obstruction of Justice, 18 U.S.C. §1513

SEC Enforcement Action on NDAs, In re KBR.

Report Published by the National Whistleblower Center:

Foreign Corrupt Practices Act: How the Whistleblower Reward Provisions Have Worked
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https://www.law.cornell.edu/uscode/text/18/1513
https://www.kkc.com/assets/site_18/files/world%20bank/in%20re%20kbr%20non%20disclosure%20agreement.pdf
https://www.whistleblowers.org/storage/docs/nwc-fcpa-report.pdf

