


This letter will follow the Tax Court’s reasoning and show how the adoption of the Proposed Rule
9(e) would be counter to both the precedent in Whistleblower 21276-13W and the intent of the
Dodd-Frank Act. Like the Form 211, the TCR does not include a specific timing requirement. Like
the 211, the TCR was created with the anticipation that a whistleblower may communicate with
the agency through other avenues, and may communicate with other agencies before filing. Like
the Form 211, the TCR was created to ensure that whistleblowers receive awards. And, like the
Form 211, the timing of a TCR submission should not be grounds for denying any meritorious
whistleblower an award. The Commission should adopt the well supported rational in
Whistleblower 21276-13W and reject or substantially modify the proposed rule.?

I. THE TAX COURT’S EXPLAINED THE IMPORTANCE OF RELYING ON THE
POST-SANCTIONS ANALYSIS OF THE WHISTLEBLOWER’S
CONTRIBUTIONS WHEN DETERMINING AWARD ELIGIBILITY, NOT ON
RELYING ON THE PRE-ENFORCMENT “COMPLAINT” FORM.

In Whistleblower 21276-13W, a couple went to great lengths to help the IRS discovery a $1.2
billion fraud, resulting in a criminal conviction against the “Targeted Business,” and the United
States obtaining $74,000,000 in collected proceeds. The couple had contacted the IRS with
information about the fraud and was proactive in ensuring that the IRS had the information needed
to succeed in enforcement actions against the Targeted Business. The court described the IRS
involvement by stating that “[t]he IRS was involved in the pursuit of the Targeted Business from
the beginning of the investigation.” And that, “[t]he IRS Agent involved in the investigation of the
Targeted Business testified that petitioner husband’s cooperation had been essential, and the agent
acknowledge that there was no ‘Plan B’ for the IRS to pursue the Targets Business.” Id. at 14.

However, as would likely occur if Rule 9(e) were adopted: “[p]etitioners were unaware of any
whistleblower award program when they began to assist the Government in its pursuit of the
Targeted Business.” Id. at 15. Even though the agents informed the whistleblowers of the reward
program, they did not file a formal Form 211 complaint with the IRS until after the sanction was
collected. Id. Because “proceeds [had] been collected from the Targeted Business before the
petitioners filed their respective Forms 211. . . the classifier [i.e. the IRS Whistleblower Office
analyst who reviewed the whistleblower’s request for a reward] rejected petitioners’ applications.”
Id. at 16. The court in Whistleblower 21276-13W set out to address this serious issue, and
concluded that the whistleblower’s late-filed Form 211 did not justify denying an award.

The IRS Form 211 and the SEC Form TCR are similar in purpose and content. Thus, the Tax
Court’s analysis of whether or not a late filed Form 211 was an impediment to granting an award
is highly probative to the issues raised in Proposed Rule 9(e).

As a threshold matter, the Tax Court differentiated between the Form 11369, an IRS form for
determining the merit of a whistleblowers information in collecting the sanction, and the Form

3 Appendix B to this letter sets forth our proposed modifications to Proposed Rule 9(e). These
modifications are consistent with the “first to file” procedures that are part of the False Claims Act, and
also take into consideration that unlike the FCA, the Dodd-Frank Act permits multiple whistleblowers.
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A whistleblower award is to be determined based on:’

o “[T]he significance of the information provided by the whistleblower to the success of the
covered judicial or administrative action.” The proposed rule violates this mandate by
failing to take into consideration the significance of the information provided by the
whistleblower when automatically disqualifying him/her from an award.

e “[Tlhe degree of assistance provided.” Again, the rule ignores the degree of assistance
provided, which is far more significant then whether or not the TCR was filed after the
whistleblower provided information to the SEC staff.

e “[T]he programmatic interest of the Commission in deterring violations of the securities
laws by making awards to whistleblowers who provide information that lead to the
successful enforcement of such laws.” Again, the timing of the filing of a TCR has no
relevancy to this determination.

Congressional intent is made apparent by the fact that the current rule permits a reduction of a
reward when “[t]here is an unreasonable delay in reporting the fraud.”® Whistleblowers should be
encouraged to report frauds at the earliest possible opportunity. If adopted, Proposed Rule 9(e)
would create a system where instead of reporting in the most expedient manner, whistleblowers
would be incentivized to wait until after they hire a lawyer, read the regulations underlying the
DFA’s reward process, and fill out a form that is filed with administrators - not directly with
investigators who may have an urgent need for the information, but with another office altogether.

The fact that the Whistleblower Office should thereafter forward the TCR information to the very
investigators the whistleblower should have initially contacted further indicates that mandating the
filing of a TCR will, at a minimum, cause some delay in the transmittal of information. Worse,
there may be a miscommunication that delays the transmittal of information to the investigators
and/or the information is never transmitted. Thus, if a whistleblower is aware of the investigators
who are currently looking into a fraud, it makes no programmatic sense to sanction these
whistleblowers for doing what is only logical and in the best interests of enforcement, i.e. directly
contacting the responsible investigators as quickly as possible.

Also, it is hard to imagine that if the whistleblower directly reached out to the investigators
conducting the underlying fraud proceeding, that these investigators would immediately tell the
whistleblowers to shut-up, reveal nothing, hire an attorney, file a form with the Whistleblower
Office, and await a referral from that office. If an investigator is directly contacted by a
whistleblower, and offers to provide needed intelligence that could be critical to stopping an
ongoing fraud, it would be irresponsible for that investigator to refuse to listen to the
whistleblower. Every day that goes by when investors are being robbed could result in damages
to innocent investors for which a bankrupt or financially insolvent criminal cannot pay back. This

715 U.S.C. § 78u-6(c)(1)(B).
§17 U.S.C. § 240.21F-6(b)(1)-(3).






A whistleblower seeking to inform the IRS of fraud could more expediently contact an IRS agent
or other law enforcement who would be able to properly investigate the issue. This differentiation
between the role of the Whistleblower Office and the role of enforcement investigators was known
to the IRS when it tasked the Whistleblower Office with reviewing only the legitimacy of a
whistleblower’s claims, not the alleged fraud itself. The Tax Court further noted that “the
Whistleblower Office has neither sufficient staff nor institutional expertise to investigate [fraud].”
Id. at 23. And, tasking the Whistleblower Office with investigating fraud would “duplicate the
resources already available in IRS operating divisions.” Id. at 24. Further, the court held that “if
the Whistleblower Office opened and examination relating to a taxpayer, such an examination
would alert the taxpayer that an informant was involved and this would potentially subject the
whistleblower to exposure and retaliation, directly contravening the IRS policy of protecting the
identities of informants.” Id. at 24.

Similarly, the TCR was “designed to capture basic identifying information about a complainant
and to elicit sufficient information to determine whether the conduct alleged suggests a violation
of the Federal securities laws.” 76 Fed. Reg. 34,337. Further, like the Form 211, the sole mention
of eligibility in reference to a TCR is the condition that information be submitted “under penalty
of perjury that the information he is providing is true and correct to the best of his knowledge and
belief.” Id. at 34,339. The IRS and SEC Whistleblower Offices sever a similar function. Neither
investigates the underlying illegal conduct.

IV.THE DODD-FRANK ACT MAKES NO MENTION OF THE TCR BEING THE
FIRST MODE OF COMMUNICTION WITH THE SEC

In Whistleblower 21276-13W, the Tax Court noted that “[t]he statute makes no mention of the
Whistleblower Office’s being the first IRS office to receive information, and as a practical matter,
nothing prevents the Whistleblower Office from pursuing the whistleblower’s information even
when another IRS office receives it.”

Likewise, neither the Dodd-Frank Act, nor the implementing regulations, make mention that the
Office of the Whistleblower shall be the first point of contact for whistleblowers seeking to tell the
SEC about fraud. In fact, the opposite is the case. Most notably, the Commission rules reflect
this intent behind the law and penalize whistleblowers who “delay” in notifying the “Commission”
about a violation. The Commission is defined under securities law as any branch of the SEC, not
just one particular office. See, Securities Act of 1933, Section 2(5)(* The term ‘Commission’
means the Securities and Exchange Commission.”). Whistleblowers are not penalized under the
law (or the regulations) for delaying in filing the Form TCR. In fact, the rules related to internal
compliance programs actually encourage delay in filing the Form TCR. 76 Fed. Reg. 34,300, 357,

n. 438.11

The Commission’s decision to credit whistleblowers who provide information internally to a
corporate compliance program with the legal equivalent of contacting the SEC, even when they
did not file a TCR and did not even communicate any information whatsoever to the SEC,

1 «Finally, the third standard permits a whistleblower to report original information through an entity’s
internal whistleblower, legal, or compliance procedures for reporting allegations of possible violations of
law before . . . he reports the information to the Commission.” 76 Fed. Reg. 34,300, 357, n. 438
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