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Mr, DeConcini, from the Committee on the Judiciary,
submitted the following

REPORT

{To accompany S, 1981]

The Committee on the Judiciary, to which was referred the hill
(S, 1981) to improve judicial machinery by amending the jurisdiction
and venue requirements and damage provisions in all suits involving
the False Claims Act, and for other purposes, having considered the
same, reports favorably on a bill in the nature of a substitute, and
recommends that the bill do pass,

Porrose oF tHE By

The False Claims Aect is the principal litigative tool employed by
the Government to recover losses sustained as a result of frand and
corruption, No one knows the magnitude of fraud against the Govern-
ment, but the amonnt of suspected fraud which has appeared recently
indicates that the problem is severe. The amount of frand, furthermore,
appears to be increasing, necessitating the modernization of the False
Claims Act, which has not been amended in any substantial respect
since its enactment hy the Congress in 1863, In order to make the
statute an effective and useful tool to combat fraud in modern times,
the Committee believes that the statute should be amended in several
significant respects. The proposed legislation would expand juris-
diction and venue provisions, increase recoverable damages, raise the
forfeiture levels and redefine the mental element required for a suceess-
ful prosecution, The propesed legislation would additionally alter
the burden of proof, provide for more serious consequences for nolo
eontendere pleas in subsequent eivil actions and provide a mechanism
to ensure that evidence crucial to the development of these cases conld
be obtained.
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"The proposed legislation is in no sense & “new” false claims act.
Many of the original provisions of the False Claims Act, ag construed
by the courts over the 117 year history of the Aect, have continuin
vitality, For example, the amendments make no change to the so-call
“quiam” or “informer” provisions of the Act which many persons have
singled out for special praise.

ause the present gill is carefully structured as amendments to the
False Claims Act, it leaves unaltered these and many other provisions
of the original statute, In short, the Committee thought it unwise to
discard over 100 years of history in the name of reform. Thus many
decisions construing varions provisions of the original False Claims
Act will have continued precedential force, In summary, much of the
decisional law will remain viable to guide the courts in their interpre-
tation of the Act as amended.

BTATEMENT

The False Claims Act is the primary litigative tool employed by the
United States to recover money from those who have defrauded the
government.® The Act has remained substantially unchanged since it
was enacted in 1863 in response to the widespread fraud and profiteer-
ing against the government which occurred in connection with mili-
tary procurements made for the Union Army during the Civil War.?

n its present form, the False Claims Act empowers the United
States to recover double damages from those who make, or cause to
be made, false claims for money or property upon the United States,
or who submit false information in support of elaims. In addition,
the United States may recover one $2,000 forfeiture for each false
claim submitted or for each false document submitted in support of &
claim.® The imposition of this forfeiture is automatic andp mands-
tory for each claim which is found to be false,* The United States is
entitled to recover such forfeitures solely upon proof that false
claims were made, without proof of any damages. Fleming v, United
States, 336 F. 2d 475480 (10th Cir, 1984), cert. denied, 380 U.S. 907
{1965), A forfeiture may be recovered from one who submits a false
claim even though no payments were made on the claim. United States

i The eivll remedy pwvlded by the False Claims Act does not preciude or otherwise
affect the government's right to malnialn an actlon under any other statute such ag the
Contract Disputes Act of 1978, 41 U.B.C. § 604, or the Federal Property and Adminlstra-
tive Bervices Act, 40 UB.C. fiﬁs, or at commen law for fraud, unjust enrl¢bment, or
recovery of money or ;;mjaerty erronecusly, mlstakenl; or llg ily gnld b% government
employeen. See, .., Uniled States v. Mead, 426 ¥.23 118 (9th Otr. 1970) 3+ Unfted Stotes
v, Borin, 208 ¥.2d 145 (Bth Clr.}, cert, dended, 348 {18 821 {1054) . Pooler v. United
Biates, 1277 P 5109 {15t Cir. 1804).

#The False Claime Act was adopted In 1863, Act of Mar. 2, 1863, c. 87, 12 Stat. 696,
It wes reenacted as Rev. 8tat 34950, 3494, 5438, The g‘art of the Act daall}iq with
clyhl pronibltions ls now codified in 31 1U.8.C § 231, ef seq. The Ianguage used In Title 31
differs In mpome Important reapects from that contalned In the Revispd Statutes, Since
Title 31 has not been enacted Into positive iaw, the offielal text of the statute ig that
which appears In the Revised Statutes. Bee United Htates v, Neifert-White Co., 390 1.8,
228, 228--220, n, 1 United States s rel. Marcus v, Heass, 317 1.8, 537, 539-540, and n. 2.

1n 1608, section 5438 was repesled. Act of Mar, 4, 1808, o 321, § 431, 85 Stet, 1154,
1t has continued vltaiiﬁ? only insofer as 1t & fies the mety giving rise to eivil Hability
under § 3490, See United 8iates v. Neifert-White Co., supra.

In 1943, sectlon 3493 was repesied. Tnlike the re of section 5438, this sectlon i
mo longer operative, The Committee in no way intends to revise pection 3493,

*The bl would incremse the amount of such forfeltyres to (‘5.000.

+The Commlttee does ot intend that the amonnt of forfelture recovery be left to the
diseretion of the distriet conrt. Rsther, for each false cisim, a forfelture shall be Imposed.
Hee, e.g. nited Sigies v. Hughes, 585 F.2d 284 (Tth Cilr. 1978 i United States v. Jacoh-
son, 467 F.8upp. 507, 808 (S.D.N.Y. 1970). Acvordingly, the Committee disapproves the
contrary resunlit reached by the Fifth Clreuit in Peterson v. Weinderger, 508 F.2d 45 (5tb
Cir ), cert. dended, 428 1.8, 830 (1975).
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v. American Precision Products Corp., 115 F. Supp. 823 (D. N.J.
1958). The False Claims Act reaches all parties who may submit false
claims, The term “person” is used in its broad sense to mclude partner-
ships, associations, and corporations | United States v. Hanger Une,
Ine., 588 F. 2d 1155, 1158 (5th Cir. 1977) ; United States v. National
Wholesalers, Inc., 286 F. 2d 944 (9th Cir. 1956) ], as well as states and
political subdivisions thereof. Cf. Ohio v. Helvering, 292 1.8, 360, 370
(1934) ; Georgia v. E'vans, 316 U.S, 153,161 (1942} ; Honellv. Depart-
ment of Social Services of the City of New York, 436 1.8, 658 (1978).

The False Claims Act is intended to reach all fraudulent attemipts
to cause the government to pay out sums of money or to deliver prop-
erty or services. United States v. Neifert-White Co., 390 U.S, 228
(1968).* Accordingly, s false claim may take many forms, the nost
common being a claim for goods or services not provided, or provided
in viclation of contract terms, specification, statute or regulation.
£.g., United States v. Bornstein, 423 U.S. 308 (1976) ; United States
v. National Wholesalers, 236 F. 2d 944 (9th Cir. 1956), cert. denied,
353 U.S. 930 (1957) ; Henry v. United States, 424 F. 2d 677 (5th Cir.
1970). A false claim for reimbursement under the Medicare, Medi-
caid or similar programns is actionable under the Act, Peterson v.
Weinberger, supra, as is a false application for a loan from a govern-
ment agency, United States v. Netfert-White Co., 300 U.S. 228 (1968),
or a false elaim in connection with a sale financed by the Agency for
International Development or Export-Import Bank, United States
v. Chew, No. 26,730 {8th Cir. April 10, 1973}, and such elarmns may be
false even though the services are provided as claimed if, for example,
the clainmant is ineligible to participate in the program, or though
payments on the government loan are current, if by means of faﬁe
statements the government was induced to lend an inflated amount.
A false elaim may take other forms, such as fraudulently cashing a
rovernment check which was wrongfully or nustakenly obtained,
United States v. Silver, 384 F, Supp. 617 (E.D.N.Y, 1874}, of’d 515
I 2d 505 (2d Cir 1976), or a demand for redemption or purchase of a
government guaranteed or insured loan if the insurance or guarantee
was originally obtained hy means of false statements. £.g., United
States v. Veneziale, 268 F. 2d 504 (8rd Cir. 1956). A fraudulent at-
tempt to pay the government less than is owed in connection with any
goods, services, concession, or other benefits provided by the govern-
ment 1s also a false claun under the Act. E.g., Smith v, United States,
287 ¥. 2d 299 (5th Cir. 1961) ; United States v. Gardner, 78 F. Supp
644 (N.D. Ala. 1947). For example, the Conunittee considers a false
application for reduced postal rates to be a false claim for postal serv-
ices, and agrees with the well-reasoned decision in United States ex
rel. Rodriguez v. Weekly Publications, Inc., 68 F. Supp. T67, 770
(S.D.N.Y 1946), that whether such benelits are received by means of
a reduction in the amount paid the government or by means of sub-
sequent claims for reimbursenrent is a matter of booﬁkeeping rather

5 Fhe Committee agrees with the Supreme Court that:

“the Aet was intended to reach all types of fraud, without qualification, that
might result in Boapeial joss to the Government” United Ntates v. Velfert-
White, gupra, 390 1S st 233,

See ainn, United Btates v. Hilver, 384 F.Bupp. 617 (B DNY. 1874), af'd 515 F.2d 505
{2d Cir. 1978},
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than of substance, and, therefore, rejects the contrary result reached
in United States v Marple Community Record, Ine., 335 F. Supp, 85
(E.D. Pa., 1971) ; see also, United States v. Howell, 318 F. 2d 162 (9th
Cir, 1963).¢

Each separate bill, voucher or other “false payment demand” ? eon-
stitutes a separate claim for which a forfeiture shall be imposed, e.g.,
Iinited States v. Collyer Insulated Wire Co., 94 F. Supp. 493 (D.R.I.
1950}, and this is true although many such claims may be submitted to
the government at one time. For example, a doctor who completes
separate Medicare claim forms for each patient treated will be lhable
for a forfeiture for each such form that contains false entries even
though several such forms may be submitted to the fiscal intermediary
at one time. Likewise, each and every claim submitted under a con-
tract, loan guarantee, or other agreement which was originally ob-
tained by means of false statements or other corrupt or fraudulent con-
duct, or in violation of any statute or applicable regulation, consti-
tutes a separate false claim. For example, all claims submitted under a
contract obtained through eollusive bidding are false and actionable
tinder the Act, Murry & Sorenson, Ine. v. United States, 207 ¥.2d 119
(1st Cir. 1953}, as are all Medicare claims submitted by or on behalf
of a physician who is ineligible to participate in the program. Pefer-
son v. Weinberger, supra. .

A claim upon any government agency or instrumentality, quasi-
governmental corporation, or nonappropriated fund activity 1s a claim
upon the United States under the Act. In addition, a false claim Is
actionable although the claim or false statements were made to a party
other than the government, if the payment thereon would ultimately
result in a loss to the United States. United States v. Bornstein, supra;
{nited States v. Lagerbusch, 361 ¥.2d 449 (3rd Cir. 1966) ; Murray &
Sorenson, Inc, v. United States, 207 ¥.2d 119 (1st Cir. 1953). For ex-
ample, a false claim to the recipient of a grant from the United States
or to a state under s program financed in part by the United States,
is a false claim to the United States, See, ¢.¢., United States ex rel.
Marcus v. Hess, 317 1.8, 537 (1943); United States ex rel. Davis v.
Long’s Drugs, 411 F. Supp. 1114 (8.D. Cal. 1976).

No single rule can be, or should be, stated for the determination of
damages under the Act. The United States is involved in numerous
programs and areas, ranging from military procurement to home
mortgage insurance to the donation of aid to foreign countries, Fraud-
ulent interference with the government’s activities damages the gov-
ernment in numerous ways that vary from case to case. Accordingly,
the Committee believes that the courts should remain free to fashion
measures of damages on a case-by-case basis. The Committee intends
that the courts should be guided only by the principles that the United
States’ damages should be liberally measured to effectuate the remedial
gnz‘poses of the Act, and that the United States should be afforded a

ull and complete recovery of all its damages.

& The Commlittee, however, does not Ilntend to alter the current 1aw as applled to tax
l{'e!turi:gégee, Dlsan V. Mellon, 4 F.Bupp 847 (W.D, Pae. 1933}, af'd 71 F.24 1021 (3rd
oir. .

?4Quot1ng the Supreme (ourt’s declsion in United States v. Bornstein, suprs gt p. 360,
6. 4.
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SECTION-BY-SECTION ANALYSIS

sSection 1 of the bill provides that the bill may be cited as the “False
Claims Amendment Act of 1980”,

Section 2 of the bill amends Section 3490 of the Revised Statutes in
several respects.

First, Section 2 of the bill deletes the last three clauses of present
mection 3490. These three clauses were included in the False Claims
Act when it was originally adopted in 1863 to deal with particular
kinds of fraudulent practices then prevalent in military procurement.
These practices have no modern counterpart; there are no reported
decisions under the last three clauses of the Act and the Department
of Justice advises that it is unaware of any suits having been brought
under these clauses in this century.

Second, Section 2 of the bill clarifies the seienter requirements for
liability under the Act. Thus, the bill imposes liability upon sny per:
ron who knowingly presents or causes the presentation of a claim that
is either false or fictitious. A claim may be false or fietitious if it is
itself false or fictitious or if it is supported by any false or fictitious
documents, Sinilarly, Section 2 of the biil imposes liability upon any
person who conspires to engage in any of the interdicted acts.

in keeping with the concept that the Act is civil, not eriminal, in
nature, Spectxon 2 of this bill requires only that the government prove
that the defendant had either actual or constructive knowledge that
the claim was false or fictitious. This comports with the more recent
and better reasoned view of the Act taken in United States v. Cooper-
ative Grain & Supply Co., 476 F2d 47 (8th Cir. 1973); Miller v.
I nited States, 550 %’{}Qd 17 (Ct. CL. 1977) ; and United States v. Hughes,
385 ¥.2d 284 (7th Cir. 1978). The bill thus overrules United States v.
Mead, 426 F.2d 118 (8th Cir. 1970) and United States v. Aerodew,
Ine, 469 F2d 1003 (5th Cir. 1972), in which the courts imposed an
unduly restrictive scienter requirement.®

Section 2 of the bill, which 1s intended to embody all of the requisite
elements for liability under the Act, excludes elements of conumon law
fraud such as intent and reliance from this statutory cause of action.
The Committee intends that knowledge of falsity shall constitute the
basie element giving rise to liability. Section 2 accordingly embraces
situations in which the evidence establishes that the defendant had
actual knowledge of the falsity, as well as cases in which the defendant
had construetive knowledge of the falsity in that he acted in reckless
disregard of the truth, With regard to this constructive knowledge
standard, the language of the bill is sufficiently broad in scope so as
to encompass the person who seeks payment from the government
without regard to his eligibility and with indifference for the require-
ments of eligibility.? or who certifies information to the government in
support of his claim with neither personal knowledge of its accuracy
nor reasonable investigative efforts’® It slso encompasses the m-

*In Unifed States v. Milton, 602 F.24 231 (Oth Ctr. 1979), the Ninth Clrcult cast doubt
upon the continuing vitality of Wead, when it held that intent to defraud was not p neces-
#ary element for convietion under 18 ULS.C. § 287, the eriminal false claims #tatute. The
court noted that its prior deciston in Meod might be Inconsistent, and suggested that knowl-
edge of falsity alome might suffice for civil Habiliey under the false Claims Act.

* United Statee v. Cooperafive Groin & Supgliy Co., 476 F.2d 47 {8th Cir, 1873}
% iller v, I'nited Btates, 550 .24 17 (Cr. 0L 1977).
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dividual who would hide behind s shield of self-imposed ignorance.
The Committee considers that the individual whose specific or im-
plied encouragement to his subordinates to increase sales or profits
at any cost results in a fraud on the United States has evidenced the
requisite culpahility to subject himmself to liability under the Act.
Such an individual eannot escape liability on the basis of lack of
knowledge of the frand when he has purposefully turned a blind eye
to the conduet of his subordinates. As Chief Judge Forman stated in
United States v. Klein, Civ. No. 1035-51 (D. N.J. Feb. 2, 1953) mn
holding the defendant liable under the Act for having supplied sub-
standard milk to the government:

At no time did Mr. Klein take it upon liimself to make any
investigation as to whether the milk thiat lie was recelvin
was of the quality which he solemnly promised the Unite
States Government under his contract it would receive.
.« . 1f he did not know that what he was delivering was not
the kand of milk that was in the contract, it was the grossest
kind of carelessness and negligence upon his part, for which
he must assume the responsi%iiity of knowledge.

Third, Section 2 of the hill codifies the Supreme Court’s method
of calculation of damages set forth in United States v. Bornstein, 423
U.S. 303 (1976), and overrules the Third Circuit’s recent decision in
United States v. Hibbs, 568 F.2d 347 (3rd Cir. 1978), as well as an
earlier decision in United States v, Aerodex, Inc., 469 F.2d 1003 (5th
Cir, 1972), In Hibbs, the evidence conclusively established that, but
for the fraudulent misrepresentations, the Department of Housing
and Urban Development would not have issued an insurance commit-
ment with respect to mortgages made under Section 235 of the Na-
tional Honsing Act. After the mortgage defaulted and the government.
brought suit under the False Claims Act, the Court in Hibbs held that
the %overnment was limited to recovering only the damage proxi-
mately related to the false statements made in the application for loan
insurance and impliedly overruled its prior decision in United States
v. Veneziale, 268 I?.Qd 504 (3rd Cir. 1959).

In Aeroder, the evidence estahlished that thie defendant, which was
required to furnish the Navy with new bearings for airplane engines,
had used old -i)earings simply recoated to appear new. The Court held
that the government’s False Claims Act recovery was limited to douhle
the amount of the claim, and did not include consequential damages
for the costly process of removing the old bearings and installing the
new bearings called for by the contract.

The precedent in Hibbs has had a considerable adverse effect on the
government’s efforts in fraud litigation in the programs administered
hy the Department of Housing and Urban Development, and the Com-
mittee perceives that an extension of the principles in Hibbs to other
cases where the government acts as an insurer or guarantor is foresee-
able. Similarly, the Committee believes that the Fifth Circuit’s decision
in derodex is at variance with intent of the Congress to provide the
government full and complete relief from all damages occasioned by
fraudulent conduet. '

The Committee realizes that there may be a few cases in which the
demands of justice warrant a limitation on the total damages re-
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coverable by the government under this bill. These situations may
arise when damages, incurred by the government, were not reason-
ably foresecable at the time of the misconduct. In those instances, the
court, by its own motion, may reduce by not more than 25 per cent, the
total damages allowed by sugsection {(b) (1) (A) of section 3490 of the
Revised Statutes,

The proposed subsection (b) of section 3490 of the Revised Statutes,
as added by Section 2 of the bill, adopts the “but for” test applied
by the Fourth Circuit in Toepleman v, United States, 263 F.2d 697
(4th Cir. 1958), cert. denied sub nom. Cato Bros. v. United States,
859 U.S. 989 (1959). There, the Court held that the defendants were
hable for all damages which the government would not have sustained
but for the defendants’ initial fraudulent conduct in inducing the gov-
ernment to insure the subject loan, The Committee believes that this
“but for” standard will implement the broad remedial purposes of the
Act and afford the government recovery for losses sustained by fraud.

Fourth, the bill increases the forfeiture liability under the Act from
$2.000 to $5,000. The current $2,000 forfeiture amount has remained
unchanged since the Civil War. (Given the inflationary inecrease in
the past 117 years, the Cominittee believes that the amount should be
increased to $5,000.1

Section 8(1) of the bill amends section 3491 of the Revised Statutes
to modernize the jurisdiction and venue provisions of the False Claims
Act, by recognizing the existence of multi-defendant and multi-district
frauds against the government. The bill provides that jurisdiction and
venue in sults under the False Claims Act shall be proper in any dis-
trict in which either: (a) any defendant resides, transacts business, is
doing business, or can be found; or ?)P in any district in which any of
the following acts occurred : (i) the faise claim was made or presented,
or {ii) any other act constituting a violation of the False Claims Act
occurred.

Under existing law, a False Claims Act action must be commenced
in the district where the defendant can be “found”. This considerab
hinders the government’s litigative effort in cases involving muitis e
defendants. Many suits brought under the Act involve several de-
fendants and only infrequently can all defendants be “found” in any
one district. Many False Claims Act suits are brought after eriminal
litigation involving the same or similar conduet. Typically, for a
variety of reasons, the individuals involved have moved from the area
where the wrongdoing occurred and where they once were “found”.
This, in turn, forces the Department of Justice to file multiple suits
involving the same scheme or pattern of fraudulent conduct against
each defendant in the district in which he or she may be found at
the time suit is commenced. Multiple suits, of course, increase the cost
to the government to pursue these cases, .

This expansion of jurisdiction and venue is made with a view to
more effective litigation by the government as well as convenience and
fairness. However, the Committee is aware of the potential for abuse
of this section. Choice of venue could turn more upon which court had
previously provided a favorable decision to the government than upon

1 The Bureau of fabor Statistics advises thet the current value of $2,000 in 1863
dollara is $310,111.34,
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other factors of convenience or fairness, The Committee will remain
sensitive to these potential abuses.

Section 3(2) of the bill is purely technical changes. The capital
letters designating the subsections for section 3491 of the Revised
Statutes, have been replaced by lower case letters.

Section 3(3) of the bill amends section 3491 of the Revised Statutes
by adding four new provisions to the False Claims Act.

The first new provision, which would add subsection (g), deals with
the cause of action created by the False Claims Act. As originally en-
acted, the False Claims Act was part of a criminal statute.*®> Partly
beeause of the unusual genesis of the Aet, many courts have imposed
unreasonably difficult standards of proof which are inconsistent with
the “preponderance of the evidence standard” applicable to civil cases
generally. Thus, at the present time, existing law requires that the

vernment prove its case by clear, unequivocal and convincing evi-

ence. [United States v. Ueber, 299 F.2d 310 (6th Cir, 1962), The De-
partment of Justice advises that its experience has been that this is
the functional equivalent of a criminal standard. Indeed, the Supreine
Court has recently noted in snother context that this standard may
even exceed that used 1n criminal cases because the term “unequivocal”,
taken by itself, neans proof that admits of no doubt. Addington v.
Texas, 60 LEd.2d 323 (1979). Since the Supreme Court’s decision in
United States ex rel. Marcus v. Hess, 317 U.8. 537 (1943), it is now
well settled that an action under the Act is “remedial” and one which
imposes a “civil sanction”, In the Committee’s view, the Supreme
Court’s decision in United States ex rel. Marcus v. Hess necessarily
carries with it a repudiation of the concept of a higher burden of
proof than that imposed in civil cases and the bill would clarify this
confusing area of the law and adopt the opinion of the Court in United
Statesv. Gardner, 73 F. Supp. 644 (N.D. Ala. 1947).

The second new provision, which would add new subsection (h),
deals with the effect to be given to prior criminal convictions in False

2 'The Falpe Clnims Act was originaliy epacted as the Aet of March 2, 1883, 12 Stat
898, and thereafter beeame sections 34903494 and H438 of the Hevived Statuter {31 UL.8.C
231-235). R.8. %438 (12 Stat £96) made the commission of certain acts a corime, while
R.8. 8400 {12 Stat, 8DH} provided that whoever commifted any of the aeta‘?whih ted by
R 8, 5438, should "forfelt and pay to the United States the sum of $2.000, and, in addition,
donble the amount of damages which the United States may have sustained by reason
of the dolng or committing of such act, together with the costs of the sult; . .. ."* The
Patse Clalms Act ay originally enacted (12 Stat 898) also provided for gué fom sulls
by private persons in which part of the amount recovered was to be recelved hy such
gerivate persons, This provision, which was carried into R.8, 3491, wes amended Decem-

r 23, 1942 {31 U.8.C. 232),

Whiie .8, 5438 was expressly repeaied by the Act of March 8, 1909 (35 Stat. 1132%),
the essential provisions thereof were reenacted in other Acts which are how codified as
sections 2886, 88? and 1001 of Title 18 {Crimer and Crimina} Procedure) of the Ulnited
States Code, The scope and force of B8, 3496, in which the provisions of R.S 5438 were
incorporated by reference, remalned intact and unaffected by the repeal of 8.8, 5488,
I'mited Stotes v, Rainwater, 244 F.24 27 (C A B, 1957}, offd 338 1.8, 596 (1938) | United
Htates exr rel, Keasler v, Mercur Corp,, 83 F.24 178, 180 (C.A. 2}, cert, denied, 299 U8
516 (1976, Thas the substantive provisions of the False Claims Act respecting the clvil
remedy for fajse clatms apainst the United Statesx are the same as they were when the
provisions of R 8. B438 were oripinaily theorporated by reference in RS, 3400, See Unifed
Rtutes v. Rohleder, 157 F.2d 126 (C A 3, i048); United Riates v. Bramblet?, 348 L8
503 (1955} ; [United States v, Toepiemon, 141 F.Sa%a, 817 (E.D. N.C 19568}, rer’d on other
grounds sub wom., 'nited Stotes v, Mc}k;inck, 242 F.2d 369 (C.A, 4, 1957}, but reinsfoted
in United States v, MoNinch, 366 U8 505 (19058) ; United States ez rel Marcus v, Hess,
217 1.8, 537 {1943,

Beenuse the statutory provistons relating to criminal progecntions (I8 U.8.C. 28¢, 287
and 1001y and those referring to civil actions {R.8. 903452, 3494, 5438, 31 {L.BC.
#31-233, 23%) have s common origin and backgeround, the designation Foler Claims Aot
has been uwsed in the decigiona to refer to either the criminal or civii provislons, f.e,
whichever might be the basis of the partienlar proceedings. United States v. Strange Brog.
Hide Co., 123 F.Bupp. 177, 180 {N.D. Iowa, 1954),
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Claims Act suits. The case law is well settled that a conviction in =
criminal case estops the defendant from denying the essential ele-
ments of the criminal offense in subsequent civil litigation., Conti-
nentol Management, Inc. v. United States, 527 ¥.2d 613 (Ct.Cl, 1975) ;
United States v, Levinson, 36% ¥ Supp. 575 (E.D. Mich, 1973). The
Committee believes that the civil consequences of any conviction should
be identical-—an estoppel as to essential elements of the offense charged.
Defendants who cheat the government by making false claims should
not be able to relitigate the question for civil purposes. The bill would
correct this deficiency, This provision is intended to survive any sub-
sequent amendments to the Federal Rules of Procedure or Evidence.

A third new provision, which would add a new subsection (i),
would afford the Government a remedy with respect to contracts
tainted by bribery or corruption similar to that which is eurrentl
provided in limited ciremnstances under 18 U.S.C. § 218 and 40 U.S.({
§ 489, Specifically, subsection (i} would codify the holding of the
Court of Claims in & & & Engineering Co., Ine. v. United States,
Ct. CL (Feb. 20, 1980).

It has long been established that the Government can void a con-
tract tainted by bribery, kickbacks or conflict of interest. See e.g.,
United States v. Mississippt Valley Generating Co., 364 U.S. 520
{1961) and United States v. Aeme Process Equpment Co., 385 U.S.
138 (1966). In Mississippi Valley and Acme Process, the hribery or
other misconduct was discovered %y the Government prior to its pay-
ment of the contractors’ elaims. By contrast, in & & £ Engineering,
the bribery of a Government contiracting official was not discovered
until after payments had been made on the contracts at issue. Chief
Judge Friedman, speaking for the Court of Claims, held that the
logical extension of the Supreme Court’s decision in Mizsissippt Valley
and Aeme Process required that the Government be permitted to void
a tainted contract, retain any benefits received, and recover all con-
sideration previously paid. This result is founded on the same strong
public policy considerations regarding bribery and eonflict of interest
as had formed the basis for the identical holdings of numerous state
courts. £.g., 8. T. Grand, Inc. v. City of New York, 32 N.Y. 2d 300,
208 N.E. 2d 105 (1973); Arthur v. Trindel, 96 N.W. 24 208 (Neb.
1959) 5 Beakley v. C'ity of Bremerton, 105 P2d 40 (Wash. 1940);
Town of Boca Eaton v. Raullerson, 146 So. 576 (Fla. 1933). This

rovision in the Bill is not intended to preclude the Government
'rom exercising its rights at common law as recognized by these cases,

The new subsection (i) also applies to gratuities received by Federal
employees. While this subsection is not directed at social encounters
that could not reasonably be presumed to have influenced the employ-
ee’s performance-—as in the case of a social luncheon with friends—
it focuses on those instances where something of value is direct]
or indirectly given to & Federal employee. Benefits falling within this
subsection are conferred with respect to either past or future acts
by such employee in his official capacity and must be otherwise than
as provided by law for proper discharge of such official duty,

The bill designates the Attorney General as the official authorized
to declare a tainted contract null and void, In the Committee’s view,
vesting this discretionary authority in the Attorney General will serve
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88 a safeguard against the utilization of the remedy by contracting
officers and other agency personnel as a negotiating tactic in dealing
with contractors. It also necessitates a review of the situation by per-
sons less directly involved in the awarding or performance of the con-
tract, and recognizes the law enforcement considerations which obtain
where bribery has occurred,

The bill also addresses the critical problem of linkage enconntered
by the Department of Justice in cases involving bribery. Existing law
requires that, im order for the government to void a corrupt contract,
it must prove that the bribe or gratuity was directly related to the
contract or claim at issue. Given the clandestine nature of many bribery
arrangements, this burden is in practice almost impossible to meet. The
bill corrects this deficiency by establishing a rebuttable presumption
that a bribe or other gratuity is related to any contract in which the
corrupted Federal employee performed any substantial function within
180 days preceding or 360 days following the date of receipt of the
bribe,

The fourth new provision. which would add new subsection (j),
would provide for uniform provisional remedies in False Claims Act
suits, Under Rule 64, Federal Rules of Civil Procedure, the govern-
ment’s prejudgment attachment remedies are governed by state law
in the district. in which the district court is held. A wniform federal
standard for the employment of these remedies in cases brought under
the False Claims Aet would significantly enhance the government’s
Litigating ability in this area, by avoiding the whims and vagaries of
the widely varying state procedures for attachment. The bill contains
effective remedies to prevent a potential defendant’s dissipation of
assets pending litigation. These remedies flow from the district conrt’s
inherent power to grant injunctions,

The bill is not intended to exclnde the government’s utilization.
where appropriate, of other existing prejudgment remedies. While the
bill provides for provisional remedies comparahle to those provided
for under Rule 65, Federal Rules of Civil Procednre, it is intended
that the covernment shall be required only to show likelihood of sue-
cess on the merits as a precondition of obtaining relief. Other tradi-
tional prerequisites fo granfing equifable relief, such as adequacy of
remedy at law. irreparable harm and the like, shall not be reqzzirec'l.

Subsection (a) of section 3494 of the Revised States. as added by
Section J of the bill would inclnde an explicit tolling provision on the
statute of limitations under the False (laims Act. The statute of limi-
tations does not. begin to ran until the material facts are known by an
official within the Department of Justice with the anthority to act in
the circumstances. The Committes intends that the phrase “the official
witbin the United States Departient. of Justice charged with respon-
sthility to act in the circumstances” shall mean the official designated
in Title 28 of the Clode of Federal Regulations as the official empow-
ered to act with respect to the partieular category of claim.

Subsections (b) and (¢) of section 3494 of the Revised Statutes, as
added by Section 4 of the bill. wonld enhance the government’s ability
to investigate the full extent of the frand against the United States by
empowering the Justice Department to issue civil investigative de-
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mands under certain carefully limited circumstances. Typical cases
under the False Claims Act are preceded hy criminal investigations
conducted hy Federal grand juries. Ait.hough attorneys from the Jus-
tice Department may examine these grand jury materials, see, e.g., /n
re Grand Jury, 583 F.2d 128 (5th Cir. 1978), current law prohihits the
use of grand juries for the primary purpose of developing evidence for
use in eivil proceedings. United States v, Doe, 341 F, Supp. 1350 (S.D.
N.Y. 1972). As the grand jury seldom develops evidence important to
some aspects of a civil case, such as damages and the like, the Commit-
tee believes that the government needs some means to develop that evi-
dence, rather than relying on the voluntary cooperation of potential
defendants, Accordingly, Section 4 of the bill permits the issuance of
civil investigative demands closely patterned after those contained in
the Antitrust Improvements Act of 1976, P.L. 94-435. Section 4 also
containg safeguards and limifations on the issuance of civil investiga-
tive demands to ensure that they are fairly and responsihly used.

CoxgressioNnaL Bupeer Orrice Cost EsrimarTs

'The Congressional Budget Oflice has reviewed the bill and does not
expect the bill to result in any additional costs to the Government.

.8, Coxaress,
Coneressionar Bunger OFFicE,
Washington, D.C., February 26, 1950.
Hon, Epwarn M. Kenneny,
C hairman, Committee on the Judiciary, U.S8. Senate, Dirksen Senate
Office Building, Washington, D.(.

Dear Mz, Cuammman: At the request of the Committee staff and
pursuant to Section 202 of the Congressional Budget Act of 1974, the
Congressional Budget Office has reviewed S, 1981, the False Claims
Amendments Act of 1980, as reported hy the Subcommittee on Judi-
cial Machinery of the Senate Committee on the Judiciary.

The bill aims to facilitate the Justice Department’s ability to pursue
violations of the False Claims Act by changing jurisdiction and venue
requirements, authorizing the issuance of eivi%investigative demands,
and making a number of other revisions to the False Claims Act, It
also empowers the United States to recover double the amount of
consequential damages (which are not now covered hy the act), and
increases the forfeiture the government may recover for cach false
claim from $2,000 o $5,000. The bill is not expected to result in any
additional cost to the government, and it is not possible to estimate
the amount of additional revenues that will be received.

Sincerely,
Ropert ). REIBSCHAUER,
{For Alice M. Rivlin. Director}.

Recoratory Impacr EvALuaTion

In compliance with Rule 29.5 of the Standing Rules of the Senate,
the Committee finds that no significant regulatory impact as defined
by that subsection will result from the ensctment of S. 1981,



12

Ceanges 1n Exisming Law

In compliance with subsection (4} of rule XXIX of the Standin
Rules of the Senate, changes in existing law by tbe bill, as reported,
are shown as follows; (Existing law in which no changes are proposed
is shown in roman, existing law proposed to be repealed is enclosed in
black brackets, and new matter 1s printed in italic.)

Revisep SraTuTes of THE UNirep Starss, SEcTioN 3490, as
AMENDED

(81 U.S.C. §281)

Sec. 3480(a) Any person not in the military or naval forces of the
United States, or in the Militia called into or actually employed in the
service of the United States, [who shall do or commit any of the acts
prohibited by any of the provisions of section fifty-four hundred and
thirty-eight, Titie ‘CRIMES,’ shall forfeit and pay to the United
States the sum of two thousand dollars, and, in addition, double the
amount of damages which the United States may have sustained by
reason of the doing or committing such act, together with the costs of
suit; and such forfeiture and damages shall be sued for in the same
sait}) who—

(1) makes or causes to be made, or presents or causes to be
presented, for payment or approval, to or by any person or officer
in the civil, military, or naval serwice of the United States, any
claim upon or against the Government of the United States, or
any department or officer thereof, knowing such claim to be false
or fictitious;

(2) for the purpose 0/!1 obtaining or aiding to obtain the pay-
ment or approval of such claim, makes, uses or causes to be made
or usced, any false bill, receipt, voucher, roll, account, claim,
certificate, effidavit, deposition, computer print-outs or other com-
puter-readable media, including but not lmited to, magnetic
discs, paper tapes, punch cards and discs, knowing the same to
contain any false or fictitious statement or entry; or

(8) knowingly enters into any agreement, combination, or con-
apiracy to present, or cause to be presented, any false or fictitious
claim to the Government of the United States, or any department
or officer thereof, by obtaining or aiding to obtain the payment
or allowance of any false or fictitious clai

shall be liable to the %m‘zed States as prmrzyed in subsection (b).

(5) (1) Any person who skall do or commit any of the acts pro-
hibited under subsection (a) shall for each such act, forfeit and pay to
the United States the sum of 85,000, and—

{A) double the amount of those damages, including double
the amount of the consequential damages, which the United States
would not have sustained but for—

(2) the doing or commassion of any the acts prohibited by
subsection (a); or
(i€) having entered into or made any contract or grant as
a result, in any material part, of any false statement; and
(B) the costs of the action,
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(2) Any credits to which the defendant may establigh entitlement
may be deducted from the amount payable under paragraph (1) only
after the damages sustained by the United States have been doubled
a8 set forth in subparagraph (A) of paragraph {I1).

(3) If any portion of the damages sustained by the United States
wnder subsection (A) is considered reasonably unforeseeable by the
court, the court may reduce by not more than 95 per cent the total
amount of damages payable u-né/er subsection (A).

(¢) For purposes of this section, the term “knowing” and “know-
ingly” mean the defendant—

(1) had actual knowledge; or
(2) had constructive knowledge in that the defendant acted
in reckless disregard of the truth;
and no proof of intent to defraud or proof of any other element of a
claim for fraud at common law is required.

JURISDICTION AND VEXNUE REQUIREMENTE

Sec. 3491 [{A)J [The several distriet courts of the {Tnited States,
the District Court of the United States for the District of Columbia,
the several district cowrts of the Territories of the United States,
within whose jurisdictional limits the person doing or committing such
act shall be found, shall wheresoever such act may have been done or
committed, have full power and jurisdiction to hear, try, and deter-
mine such suit.

{a) (1) The district courts of the United States and for Puerto Rico
the Virgin Istands, Guam, and any tervitory or possession of the United
States, shall have jurisdiction over any action commenced by the
United States under this section, or under section 3490, 3492, or 3494,
and venue of any such action shall be proper in any district in which
any defendant, or in the case of multiple defendants, any one defend-
ant can be found, resides, transacts business, or in which any act pro-
scribed by such sections is alleged by the United States to hare
occurred. A summons as required by the Federal Rules of Civil Pro-
cedure shall be issued by the district court and served at any place
within the United States, Puerto Rico, the Virgin {slands, Guam, any
territory or possession of the United States, or in any foreign country.

(2) The United States Court of Claims shall also have jurisdiction
of any such action if the action is asserted by way of counterclaim by
the United States. The United States may join as additional parties
in such counterclaim all persons who may be jointly and severally liable
with such party against whom a counterclaim is asserted by reason of
having violated this section, or section 3490, 3498, or 3484, except that
no cross-claims or third-party claims shall be asserted among such
additional parties unless such claims are otherwise within the jurisdio-
tion of the United States Court of Claims.

[ (B)3{b) Except as hereinafter provided, such suit may be brought
and carried on by any person, as well for himself as for the United
States, the same shall be at the sole cost and charge of such person, and
shall be in the name of the United States, hut shall not be withdrawn
or discontinued without the consent, in writing, of the judge of the
court and the district attorney, first filed in the case, setting forth their

reasons for such consent.
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E(C) {¢) Whenever any such suit shall he brought by any person
under clause [(B)J(d) notice of the pendency of such suit shall be
%wen to the United States by serving upon the United States attorney
or the district in which such snit shall have been brought a copy of the
bill of complaint and by sending, by registered mail, to the Attorney
General of the United States at Washington, Distriet of Columbia, a
coFy of such bill together with a disclosure in writing of substantially
a1l evidence and information in his ssion material to the effec-
tive prosecution of such suit, The United States shall have sixty days,
after service as above provided, within which to enter appearance in
such suit. If the United States shall fail, or decline in writing to the
court, during said period of sixty days to enter any such s, such
person may carry on such suit. If the United States within said period
shall enter appearance in such suit the same shall be carried on solely
by the United States. In carrying on such suit the United States shall
not be bound by any action taken by the person who brought itf, and
may proceed in all respects as if it were instituting the suit : Provided,
That if the United States shall fail to carry in such suit with due dili-
gence within a period of six months from the date of its appearance
tberein, or within such additional time as the court after notice may
allow, such suit may be carried on by the person bringinﬁ the same in
accordance with clause [(B)J(3) above. The court shall have no
jurisdiction to proceed with any such suit brought under clause [(B)]
(5) or pending suit bm&;%ht under section 3491 of the Revised Statutes
whenever it shall be made to appear that such suit was based upon
evidence or information in the possession of the United States, or any
agency, officer or employee thereof, at the time such suit was brought:
Provided, however, That no ahatement shall be had as to a suit pend-
ing at the effective date of this Act if before such suit was hiled such
rson had in his possession and voluntarily disclosed to the Attorney
eneral substantial evidence and information which was not thereto-
fore in the possession of the Department of Justice.
ﬂI(I))] (d) In any suit whether or not on agpeai pending at the
eflective date of this Act brought under Revised Statutes, section 3491,
the court in which such suit is pending shall stay all further proceed-
ings, and shall forthwith cause written notice, by registered mail, to
he given the Attorney (General that such is pending, and the Attorney
General shall have sixty days from the date of such notice to appear
and carry on such suit in accordance with clause [{()] ().

(E)Y (¢) (1) In any such suit, if carried on by the United States
as herein provided, the court may award to the person who brought
such suit, out of the proceeds of such suit or any settlement of any
claim involved therein, which shall be collected, an amount which in
the judgment of the court is fair and reasonable compensation to such
person for disclosure of the infermation or evidence not in the pos-
sesston of the United States when such suit was brought. Any such
sward shall in no event exceed one-tenth of the proceeds of such suit
or any settlement thereof.

(2) In anv such suit when not carried on by the United States as
herein provided, whether heretofore or hereafter brought, the court
may award to the person who brought snch suit and prosecuted it to
fina]l judgment, or to settlement, as provided in clause [(B)] (%),
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out of the proceeds of such suit or any settlement of any claim in-
volved therein, which shall be collected, an amount, not in excess of
one-fourth of the proceeds of such suit or any settlement thereof,
which in the judgment of the court is fair and reasonable compensa-
tion to such person for the collection of any forfeiture and damages;
and such person shall be entitled to receive to his own use such reason-
able expenses as the court shall find to have been necessarily incurred
and all costs the court may award against the defendant, to be allowed
and taxed aceording to any provision of law or rule of court in force,
or that shall be in foree in suits between private parties in said court:
Provided, That such person shall be Iiag}e for all costs incurred by
isaimseif in such ease and shall have no claim therefor on the United
tates,

L(F)} (/) A subpoena requiring the attendance of a witness at a
trial or hearing conducted under sections 231 through 235 of this title
and section 5438 of the Revised Statutes may be served at any place in
the United States, -

{g) In any action brought under this section or section 3,90, 3492,
or 3494, the United States shall be required to prove all essential ele-
ments of the cause of action, including damages, by o preponderance
of the evidence.

() Notwithstanding any contrary provision of law, the Federdl
Pules of Oriminal Procedure, or the F eé)eml Rules of Evidence, a final
judgment rendered in favor of the United States in any eriminal pro-
ceeding charging fraud or folse statements, whether upon a verdict
after trial or upon a plea of guilty or nole contendere, shall estop the
defendant from denying the essential elements of the offense in any
action brought by the United States pursuant to this section or section
3490, 3492, or 349/,

(2) (1) Any person, including but not Umited to, any partnership,
firm, corporation, or other association, State, or oZiticalp;ubdiwisim,
thereof, who shall pay or give, directly or indirect g/, anything of value
to any officer or employee of the United States that could reasonally
be presumed to hawe influenced such officer or employee in the per-
formance of his official duty shall be Hable in a civil aclion by the
United States for any such amount so paid or given, In addition, any
contract made with such person, partnership, firm, corporation, or
other association, State or political subdivision thereof, in which such
officer or employee hag performed any substantial function, and, in
connection with such contract such thing of value was paid, given, or
promised to be paid or given, shall, at the discretion of the Attorney
General, be void, and the United States shall retein all benefits or con-
sderation received by the United States pursuant to such contract and
may recover in addition oll benefits or consideration conferred or paid
by the United States.

(2) Any such payment or gift zf anything of value, or promise to
pay or give anything of value, made within 180 days preceding or 360
days following the making of any contract, shall be presumed to have
been made in connection with such contract, Jurisdiction, venue, serv-
tce of process, trial subpenas, and burden of proof in such actions shall
be the same as in any other action brought pursuant to this section, or
section 3490, 3492, or 3484.
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(7) (1) The Attorney Generdd or his designee may apply for provi-

: relief to any district court having jurisdiction whenever he
reasonable cause to believe this section or section 3490, 3494, or .34.9:4
may have been violated. If the court finds there is a reasonable likeli-
hood that the United States will prevail after trial on the merits of
its claim, the court shall enjoin the defendant from taking any action
which the court, in the ewercise of ils discretion, finds reasonably
likely to hinder or delay the United States in the collection of any
judgment whick may be oblained in such action.

Ng) In addition, the court may from lime fo time make such other
orders as it deems appropriate, including bul not limited to, requir-
ing the defendant fo post security for judgment, to seek the prior ap-
proval of the court before making any transfer without an adequate
and full consideration, paying an anfecedent debt which has matured
more than thirty days prior to dpaymemt, or otherwise engaging in any
transaction nol in the usual and regular course of the defendant’s busi-
ness, Except as provided in this section, such application and proceed-
ings by the Attorney General shall be governed by Rule 65 of the
Federal Rules of Ciwnl Procedure.

STATUTE OF LIMITATIONE: DEFPINITIONE: CIVIL INVESTIGATIVE DEMANDS

[Sec. 3494. Every such suit shall be commenced within six years
from the commission of the act and not afterward.}

Sec. 3484. (@) Eack action wnder this section, and sections 3490
through 3492 shall be commenced within six years from the comanis-
sion of the act, or within three years from the date when facts material
to the might of action are known or reasonably should have been known
by the offtcial witkin the Department of Justice charged with respon-
sibility to act in the circumstances, whichever ocours last.

(b) For purposes of this section, the terme

(1) “False Olaims Act law” meang-—
- (A) this section and sections 3490 through 3492 of the
fﬁig@d Statutes, commonly known as the False Claims Act;

(B) any Act of Congress enacled after this section which
prohibits, or makes available to the United States in any
court of the Uniled States any civil remedy with respect to
any false claim, bribery, or corruption of any officer or em-
ployee of the United States;

(2) “False Claims Act investigation” means any inguiry con-
ducted by any False Olaims Act investigator for the purpose of
ascertainang whether any person is or gcw been engaged in any
violation of a False Claims Act low

(3) “False Claims Aot investigator” means any attorney or
inwestigator employed by the Department of Justice who is
charged with the duty of enforcing or carrying into effect any
False Claims Act lawe or any officer or employee of the United
States acting under direction and supervision of such attorney or
investiqator in connection with a Fage Claims Act investigation;

(4) “person” means any natural person, parinership, corpora-
tion, associalion, or other legal entily, including any State or
political subdivision;
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(6) “dooumentary material”® includes the original or any copy
of any book, report, memorondum, paper, communication, tabula-
tion, chart, or other document; and i

(6) “oustodian” means the custodian, or any deputy custodian,
designated by the Attorney General.

(¢) (157 Whenever the Attorney General or an Assistant Attorney
General has reason to believe that any person may be in posscssion,
custody, or control of any dooumentary material, or may have any
information relevant to g False Claims Act investigation, he may,
prior to the institution of a civil proceeding, issue in writing and
cause to be served upon such person, a civil investigative demand
requiring such person to produce such documentary material for
inspection and copying or reproduction, to answer in writing written
interrogatories, to give oral festimony concerning documentary mate-
rial or information, or to furnish any combination of such material,
answers, or testimony. '

(2) Each such demand shall state the nature of the conduct con-
stituting the alleged wviolation of a False Claims Aet law which is
under investigation, and the applicable provision of law.,

(3) nZJ such demand is for production of documeniary material, the
demand shall—

(A) deseribe each claim of documentary material to be pro-
duced with such dg’inéteness and certainty as to permit such ma-

terial to be fairly identified.

(B) prescribe a return date for each such class which will pro-
vide @ reasonable period of time within which the material so
demanded may be assembled and mode avatlable for inspection,
and copying or reproducing; and

(O) identify the custodian to whom such material shall be made
available.

(4) If such demand is for answers to written interrogatories, the
demand shall—

(A) set forth with definitencss and certainty the written in-
terrogatories to be answered ;

( Bg prescribe dates at which time answers to written interroga-
tories shall be submitted; and

(C) identify the False Claims Act investigator to whom such
answers shall be submitted.

(5{/)1’}’ such demand is for the giving of oral testimony, the demand
8

(A) prescribe a date, time, and place at whick oral testimony
shall be commenced; and

(B) identify a False Claim Act investigator who shall conduct
the examination and the custodian to whom the transeript of such
examination shall be submitted.

(d) No such demand shall require the production of any documen-
tary material, the submission of any answers to written interrogato-
ries, or the giving of any oral testimony if swch material, answers, or
testimony would be protected from dz'sc%mre undey—

(1) the standards applicable to subpenas or subpenas duces
tecum issued by a court of the United States in aid of a grand
jury investigation; or
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(2) the standards applicable to discovery requests under the
Federol Rules of Civil Procedure, to the extent that the applica-
tion of uch standards to any such demand is appropriate and con-
sistent with the provisions and purposes of this section and sec-
tions 3480 through 3492.

(e) (1} Any such demand may be served by any False Claims Act
investigator, or by any United States marshal or deputy marshal, at
cg@y place within the territorial jurisdiction of any court of the United
Otates.

(2) Any such demand or any petition filed under subsection (1)
may be served wpon any person fwh;; & not found within the territorial
jurisdiction of any court of the United States, i such manner as the
Frederal Rules of Civil Procedures prescribe for sereice in a foreign
country. To the extent that the courts of the United States can assert
jurisdiction over such person consistent with due process, the United
States District Court for the District of Columbia shall have the same
Furisdiction to take any action respecting compliance with this sec-
tion by such person that such court would have if such person were
personally within the jurisdiction of such court,

(F)(1) Service of any such demand or of any petition filed under
subsection (1) may be made upon a partnership, corporation, associa-
tion, or other legal entity by—

(4) delwvering an executed copy thereof to any partner, execy-
tive officer, managing agent, or general agent t;iereof, or to any
agent therveof authorized by appointment or by law to receive
service of process on behalf of such partnership, corporation, as-
sociation, or entity ;

(B} delivering an executed copy thereof to the principal office
or place of business of the partnership, corporation, or entity to
be served, or

(C) depositing such copy in the United States mails, by reg-
istered or certified mail, return receipt requested, addresed to
such partnership, corporation, association, ov entity at its princi-

ay office or place of business,

(ﬂg’ ervice of any such demand or of any petition filed under sub-
section (1 ; may be made wpon any natural person by

(4) delivering an executed copy thereof to the person lo be
served; or

(B) depositing such copy in the United States mails by regis-
tered or certified mail, return receipt requested, addressed to
such person at kis residence or principal office or place of business.

(g) A verified return by the individual serving any such demand or
petition setting forth the manner of such service shall be proof o
such service. I'n the case of service by registered or certified mail, suc
return shall be accompanied by the return post office receipt of delivery
of such demand,.

(k) The production of documentary material in response to a de-
mand, served pursuant to this section shall be made under o sworn
certificate, in such form as the demand designates, by the person, if
a natural person, to whom the demand is directed or, if not a natural
person, by a person having knowledge of the facts and circumstances
relating to such production. The certificate shall state that all of the
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documentary material required by the demand and in the possession,
oustody, or control of the person to whom the demand is directed has
been produced and mode available to the custodian.

(¢) Each interrogatory in a demand served pursuant to this section
shall be answered separately and fully in writing under oath unless
it is objected to, in which event the reasons for the objection shall be
stated i liew of any answer, and it shall be submitted under a sworn
certificate, in such form. as the demand designates, by the person
if a natuarl person, to whom. the demand ig directed or, if not a natur
person, by a person or persons responsible lfor answering each inter-
rogatory. The certificate shall state that all information required by
the demand and in the possession, custody, control, or knowledge of
the person to whom the demand is directed has been submitted,

(N (1) The examination of any person pursuani to a demand for
oral testimony served under this section shall be taken before an
officer authorized to administer oaths and affirmations by the laws
of the United Staies or of the place where the ewaminaiion is held.

he Officer before whom the testimony is to be taken shall put the wit-
ness on oath or affirmation and shall personally, or by someone acting
wnder hit direction and in his presence, record the testimony of the
witness. The testimony shall be taken stenographically and trans-
scribed, When the testimony is fully transcribed, the officer before
whom, the testimony is taken shall promptly transmit a copy of the
transeript of the testimony tothe oustodion.

(2) T'he False Cloims Act investigator conducting the examination
shall exclude from the place where the examination is held all other

ergons ewcept the persom bez’ng examined, his counsel, the officer
;{m whom the testimony is to be taken, and any other stenographer
taking such testimony.,

(8) The oral testimony of any person taken pursuant to a demand
served under this section shall be taken in the judicial district of the
United States within which such person resides, is found, or troms-
acts business, or in such other place as may be agreed wpon by the
False Claims Act investigator conducting the examination and such

r$on.

(4) When the testimony is fully transcribed, the False Claims Act
investigator or the officer shall afford the witness, who may be ac-
companied by counsel, a reagonable opportunity to examine the tran-
seript and the transcript shall be read to or by the witness, unless such
ewamination and reading are waived by the witness. Any changes in
form or substance which the witness desires to make shall be entered
and identified upon the transeript by the officer or the False Cluims
Act investigator with a statement of the reasons given by the witness
for making such changes. The transcript shall then be signed by the
witness, unless the witness in writing waives the signing, ¢ il, can-
not be fa&nd, or refuses to sign, {f tﬁge transcript i not signed by the
witness within thirty days of his bez‘ngg agorded a reasonable op-
portunity to ewamine i, the officer or ¢ alse Claims Act inwesti-
gator shall sign it and state on the record the fact of the waiver, ill-
ness, absence of the witness, or the refusal to sign, together with the
reason, if any, given therefor.

(8) The officer shall certify on the transcript thal the witness was
#worn by kim and that the iranscript is a true record of the testimony
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given by the witness, and the ﬂ?&'cer or False Claims Act investigator
shall promptly deliver it or send if by registered or certified mail to the

(6) Upon payment of reasonable charges therefor, the False Olaims
Aot investigator shall furnish a copy 0}9 the transeript to the witness
only, except that the Attorney General or an Assistant Attorney Gen-
eral may, for good cause, limat such witness to inspection of the officiol
transoript of his testimony,

(Y (A4) Any person compelled to appear under a demand for oral
testimony pursuant to this section may be accompanied, represented,
and advised by counsel. Consel may advise such person, in confi-
dence with respect to any question asked of such person. Such person
or counsel mzy object on the record to an}g/eguestim, in whole or in
part, and shall briefly state for the record the reason for the objection.
An objection may properly be made, received, and entered upon the
record when it is claimed that such person s entitled to refuse to
answer the question on grounds of any constitutional or other legal
right or privilege, including the g;rivilege against self-inorimination.
Such pergon shall not otherwise object o or refuse to answer any ques-
tion, and shall not by himself or through counsel otherwise interrupt
the oral ewamination. If such person refuses to answer any question,
the False Claims Act investigator conducting the examination may
petition the district court of tge United States pursuant to subsection
(1) for an order compelling such person to answer such guestion.

(B) If such person refuses to answer any question on the grounds of
the privilege against self-incrimination, the testumony of such person
may be compelled in accordance with the provisions of part V of title
18, United States Code.

(8) Any person appearing for oral examination pursuant to a de-
mand served under this section shall be entitled to the same fees and
gm’leage which are paid to witnesses in the district cowrts of the United

lates,

(Y (1) The Attorney General shall designate a False Claims Act
investigator to serve as custodian of documentary material, answers
to interrogatories, and transcripls of oral testimony received under
this section, and such additional False Claims Act investigators as ke
shall determine from téme to time to be necessary to serve as deputics
to such officer.

(2) Any person upon whom any demand under subsection (1) for
the production of documentary material has been served shall make
such material available for inspection and copying or reproduction
to the custodian designated therein at the principal place of miﬂess of
such person, or at such other place as such custodian and such person
thereafter may agree and preseribe in writing, or as the court ma
direct pursuant to subsection (1) on the return date specified in suc
demand, or on such later date as such custodian may prescribe in writ-
ing. Such person may, upon written agreement between such person
and the custodian, substitute copies for originals of all or any part of
such material.

(3) (4) The custodian to whom any documentary materia’, answers
to interrogatories, or transeripts or oral testimony are delivered shall
take physical possession thereof, and shall be responsible for the use
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made theveof and for the return of documentary material pursuant
to this section.

(B) The custodion may cause the preparation of such copies of such
documentary material, answers to interrogatories, or tronscripts of
oral testimony as may be required for official use by any authorized
official or employee of the Department of Justice or any authorized
officer or employee of the United States acting under the direction and
supervision of an atforney or investigator of the Department of
Justice in connection with any False (laims Act investigation, under
regulations promulgated by the Attorney General. Notwithstanding
subparagraph (C) of this paragraph, such material, answers, and
transeripts may be used by any such person in connection with the
taking of oral testimony pursuant to this section.

(O) Eacept as otherwise provided in this section, while in the pos-
session of the custodian, no documentary material, answers to inter-
rogatories, or transcripts of oral testimony, or copies thereof, zo pro-
duced shall be available for rwamination, without the consent of the
person who produced such material, answers, or transeripts, by any
wdividual other than an authorized official or employee of the De-
partment of Justice, or an authorized officer or employee of the United
States acting under the direction and supervision of an attorney or
investigator of the Department of Justice in conncction with any
False Claims Act investigation, Nothing in this section is intended
to prevent disclogure to either body of the Congress or to any author-
ized committee or subcommitiee thereof, or to any other agency of the
United States for use by such agency in furtherance of law enforce-
ment responsibilities within the jurisdiction of such agency.

(DY While in the possession of the custodian and under such reason-
able terms and conditions as the Attorney Gleneral shall prescribe—-

(7) documentary material and answers to interrogatories shall
be available for examination by the person who produced such
material or answers, or by an authorrzed representqtive of such
person; and

(¢} transcripis of oral testimony shall be available for exami-
nation by the person who produced such testimony, or his counsel.

(4) Whenever any attorney of the Department of Justice has been
designated to appear before any court, grand jury, or Federal admén-
istrative or regulatory agency in any case or proceeding, the custodian
of any documentary materwl, answers to interrogatories, or fran-
scripts of oral testimony may deliver to suck attorney such material.
answers, or transcripts for official use in connection with any such
case, grand jhury, or proceeding as such attorney determines o be re.
quired. Upon the completion of any suck case, grand jury, or proceed-
ing, such attorney shall return to the custodian any such material,
answers, or transcripts so delivered which have not passed into the
control of such court, grand jury, or ageney through the introduction
thereof into the record of such case or proceeding.

(5) Tf any documentay material haz been produced in the course of
any False Olaims Act investigation by any person pursuant lo a
demand under this section, and——

(A) any case or proceeding before any court or grand jury
arising out of such investigation, or any proceeding before any
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Federal administrative or regulatory agency involving such ma-
terial, has been completed, or )

(B) no case or proceeding in which such material may be used
has been commenced within a reasonable time after completion
of the ewamination and analysis of all documentary material and
other information assembled in the course of such investigation,

the custodian shall, upon written request of the person who produced
such material, return to such person any such material (other than
copies thereof furnished to the custodian pursuant to paragraph (%)
of this subsection or made by the Department of Justice pursuont to
paragraph (3) of this subsection) which has not passed into the con-
trol of any court, grand jury, or agency through the introduction
theresf into the record of such case or proceedings. )

(6) In the event of the death, disability, or separation from serviece
in the Department of Justice of the custodian of any documentary
material, answers to interrogatorics, or transoripts of oral testimony
produced under any demand issued pursuant to this Act, or of the
official relief of such custodian from. responsibility for the custody
and control of such material, answers or transcripts, the Attorney
General shall promptly (A) designate another False Claims Act in-
vestigator to serve as custodion of such material, answers, or tran-
scripts, and (8) transmit in writing to the person who produced such
material, answers, or testimony notice as Lo the {dentity and address
of the successor so designated. Any successor desigruted wnder this
subsection shall have, with regard to such material, answers or tran-
seripts, all duties and responsibilities imposed by this Act upon his
predecessor in office with regard thereto, except that he shall not be
held responsible for.any default or dereliction which occurred prior
i —— :

never any person fails to comply with civil investi-
gative r}emaﬂd served upon him wnder mfs&eycsion fff’ or whencver
satisfactory copying or reproduction of any such material cannot be
done and such person refuses to surrender such material, the Attor-
ney General, through such officers or attorneys as he may designate,
2 in the distriet court of the United States for any judicial
dwstrict in which such person resides, is found, or transacts business,
and serve upon such person a petition for an order of such court for
the enforcement of this section.

(2) Within twenty days after the service of any such demand upon
any person, or at any time before the return cﬁte specifled in the
demand, whickever period is shorter, or within such period exceeding
twenty days after service or in excess of such return date as may be
prescribed in writing, subsequent to service, by any False Claims Act
wnvestigator named in the demand, such person may file, in the dis-
irict court of the United States for the udicial district within which
such %erson regides, is found, or transacts business, and serve upon
such False Claims Act tnwestigator a petition for an order of such
court, modifying or setting aside such demand. The time allowed for
compémme with the demand, in whole or in part, as deemed proper
and ordered by the court shall not run during the pendency of such
petition in the court, except that such person shall comply with an
portions of the demand not sought to be modified or set aside. Suc
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petition shall speoify each ground u which the petitioner relics
in seeking such relief, and may be based upon any failure of such
demand to comply with the provisions of this section or upon any
constitutiondl or other legal right or priviege of such person.

(3) At any time during which any custodian is in mzaddy or control
of any documentary material, answers to interrogatories delivered, or
transeripts of oral testimony given by any person in convpliance with
any such demand, such person may file, in the district court of the
United States for the judicial distret within which the office or such
custodian is situated, and serve upon such custodian, a petition for an
order of such court requiring the performance by such custodian of
any duly imposed uponglt:'m by this section.

{4 %’ﬁezrm)er any petition is fled in any district court of the
United States under this section, such court shall have jurisdiction
to hear and determine the matter so presented, and to enter such order
or orders as may be required to carry into effect the provisions of this
section. Any final order so entered shall be subject to appeal pursuant
fo section 1291 of title 28, United States Code. Any disobedience of
any final order entered under this section by any court shall be pun-
whed as a contempt thereof.

(5) To the emtent that such rules may have application and are not
inconsistent with the provisions of this section, the Federal Bules of
Ciwil Procedure shall apply to any petition under this subsection.

(6) Any documentary material, answers to written interrogatories,
or oral testimony provided pursuant to any demand issued under this
section and sections 3490 through 3492 shalzl/ be exempt from disclosure
under seetion562 of title 5, United States Code.

O



