197

with respect to the knowledge standard, the Congress has the
opportunity to epact a landmark piece of legisiation -« namely,
to authorize the Government toe impose civil] monetary penalties
and assessments when an individual doing business with the
Government submits claims or statements that he knows or has

reason to know are false. 3Iin 80 doing, the Congressz would state

that elaimants for public funds have an affirmative duty to
ascertain the true and accurate basis for their claims on which
the Goverrment is asked to rely. 'The duty should encompass both
the factual basias of claims, as well ag their legal basig {that
i$, statutory, regulatory or contractual). Eowever, their duty
ghould be limited to what is reasonable and prudent under the

circumstances.

The genesis of this idea was the case of 9,.5. v Cooperativye

Grain and Supply Co., 476 F.2¢ 47 {8th Cir. 1373}, where the

court said that:

The applicant for public funds has a duky to . . . be

informed of the basic regquirements of eligibility.

476 F,2d at 0. The court further stated:

- « -@ citizen cannot digest all the manifold regulations
nor cazn the Covermnment adequately and individually inform
each citizen about avery regulation, but there is a

corresponding duty to inform and be informed.
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1d at 55. 'This duty has the primary objective of reaching
those who play ™ostrich"; that is, those who aveid finding out
the true facts uvnderlining their claims, or the content of

the appiicablie ruies and requlations, and then seek to hide
behind their igrorance. Too often we hear the plea that "rhe
bitting clerk did 1t,"™ or “rhey did that out in the field,” or

"No one told me what the rules were."

typically, it is the claimants who control their claim
procegses, and who are in a2 pogition to conduct reasonable
checks t0 ensure that appropriate financial and biliing

controls for their own businesses are in place.” It is
unreasonable for the Government to be wxpected to know those
ciaims that are proper and those that azé not, to bear the rigks
of claims generated by sloppy procedure or untrained personnel.
We might allude to the fact that IRS reguires that books and
records be meintained to justify various business and personal
ciaims. ‘Thexefore, we believe the buyden of making reasonably
sure that c;aims are correct, should be placed on thoge who make

claims uvpon the treasury of the United States.

It is important to understand what we are not saying here. We
believe that the legislative record should be ciear that those
who make honest mistakes or who are invoived in good faith
digputes with the Government will not be penalized. As with our
CMPL statute at HHS, the burden of proof is on the Government to
demonstrate knowledge or 2 reason to know of either false claims

or willful conceaiment of materizsl information.
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In order to protect himself, an executive of a company needs
only to conduct such steps as are ressonable or prudent under
the circumstances to assure the accuracy of their claims. The
executive would have toe have reasounably competent people for his
billing process and see that they recelived appropriate

training., Further, he should have in place appropriate audit
controls and in&ﬁra that periodic checks were msde to see that
the work was being done correctly. These are simple
concepts,ohes that a reasonable and prudent executive would do
anyway. The statute would not add to these normal business

responsibilities,

The third issue of paﬁticular concern to the IGa is that of
testimonial subpoena power for investigating officials. The
bills introduced to date have varied considerably ot this issue,
ranging from no such testimonial subpoena power, to relatively
broad autherity to compel the attendance and testimopy of
witnesses in the course of investigations. For the following
reasony, we believe strongly that such authority would provide a

critical tool in investigating fraud against the Government,

Successful fraud investigations require proof that {1) certain
representations were made, {2) those representations were false,
and (3) the person making the representations had actusl or
constructive knowledge of their falsity. Except in those rare

cagses in which one obtains & direct confession from the subiect,



200

knowiedse or intent is difficult to prove, Typically, knowledge
is proved by proving the facts and circumstances surrounding the
preparation and submission of the claims. However, few
wrongdoers leave a sufficient "paper trail® to enable proof of
knowledge through documents alone. Therefore, an investigator
must obtain information concerning directions, instructions and
conversations among the subiects and their emplovees, clients,
business associates, etc. In most cases ,witnesses and
participancs in the vonversation are under the influence or
control of the subjects as result of employment or contractual
relations, ‘"They are, 8% a rule, reluctant to indure their
pogition with the subiect. Where these employees and other
witnesses feel that they are not in a position to submit
voluntarily to an interview, tegtimonial.subpcena suthority
would provide an essential toel to overcome their reluctance to

provide evidence.

Three additional points shovid be noted with respect to
testimonial subpoenas. First, the authority to compel
attendance and testimony of witnesses in the couvrse of
investigations is by no means onusual in the executive hranch of
Government. Congress has conferred such power in 48 specifie
statutes upoen a rmumber of Federal departments and agencies, such
#% the Department of Justice Antitrust Division, ané the
Pepartment of Transportation, Commerce, Labox, Interior,

Treasury, Engery, Agriculture, HUD, and HHS. A list of these
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authoritiea was compiled at the request of Senate Subcommittee
on Oversight of Government Management and is available from the

Subhcommittee.

Second, legitimate due process safeguards to protect the
individual whose testimony is compelled may be inciuvded in the
grant of subpoena power. For example, specific provisions for
the assistance of counsel, right of access to transcripts, right
to 2 general statement of the scope of the investigation, and
some degree of confidentiality all seem to be appropriate
protections for the witneas. In this regard, the safeguards
included in H.R. 3334, the "False Claims Act Amendments of
1985, " with respect to Civil Investigative Demands authority for
the Department of Justice are ap excellent model and would

seemingly be adaptable to testimonal subpoena authority for IGs.

Third, a subpoena could not be enforced independently. An IG
would have to seek, first, the concurrence and assistance of the
Justice Department, and then, a Federal District Court would

have to be persuvaded to issue an order enforcing the subpoena.

The final issue ! wish to discuss concerns the basis for
calculating the penalty amount under ciwil monetary penalties
aythority. The statute in sffect at the Department of Health
and Human Services authorizes the imposition of a 2,000 penalty

for each item or service falsely claimed. However, some of the
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bills under consideration by Conygress wozld authorize only a
gsingle penalty (of §5,000 or $10,000) for the entire claim,
regardless of the number of false line items or statements
included therein. Thus, where a contractor submits & progress
report containing dozens of false line items valued at hundreds
of thousands of dellars, he may nonetheless be subject to only
one $5,000 penalty for the entire c¢laim., It does not make
sense to permit only a single penalty simply because the false
line items are aggregated in one claim, when, had the claims
been submitted separately, a penalty could be levied with
respect to each. Failure to authorize a penalty for each false
item or source this would invite agdyregating claims to "beat the
system™ and vepresent a mador "loophole."™ This seems a classic

case of elevation of form over substance.

In addition, to caleulate the penalty based on each false

item or service submitted more closely tallors the penalty to
the culpability ¢f the claimant. For example, the contracter in
the above example should justifiably expect to face a higher
penalty than would an individual who.falsifies 2 single line
item of a ¢laim resulting in a much lesser loss to the

Government .

In conclusion, let me again emphasize our support for extension
of e¢ivil monetary penalties authority to all agencies throughout

the ¥ederal Govermment in a manner modeled on our existing
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experience with the CMPL at HHS. Based on that experience, we
pelieve that such legislation, 1f enacted, would greatly enhance
the ability of the United States to remedy and ultimately to
deter, fraud. We are, of couvrse, ready to provide any
assistance I can to your Committee in itw efforts to craft a
strong, effective and fair bBill that will meet with approval and

prompt passage.
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With thie etatement, the etetutory Inspectors
Generall hereby offer their unanimous eupport for a
government-wide administrative mechenism to impoee civil
moneatary penalties for false claims and statementa made to
the United States., Az tbe Pederal cfficiels who are
charged with the formidable task of preventing and
detecting fraud and abuse in their respective egencies,
the Inspectors General strongly believe that the propoaed
civil monetary penelties authority will provide an
invaluable toel in their efforts to combat fraud againat
the United Stetes. It will alsc contribute to furthering
the Administration's management reform initiatives, known
as Reform B3,

Under current law, the principal remedies for fraud
ageinst the Federal government are criminal prosecution
and civil litigation. Roth sanctions require the
participation of the Department of Juatice end resort to
the Pederal courts. BHBowever, the Justice Department
siaply does not possese the realurces hecessary to
prosecute all cases referred to it by the Inapectors
General and othere. PFurther, certain cases may lack
prosecutive merit for a variety of reaecne -- for example,

loss to the government le small or impoesihle to

15 liet of the Inspectors General contributing
comments for this Joint Stasement 1s included as an
Appendix bereto.
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celculete; insufficient jury appsal; insufficient evidence
to support a criminal prosscution; and a host of other
tactors. And, where the dollar value of a came is
relatively small, civil litigation under the fFalse Clains
Act may he inappropriate since the Government'e cost of
litigation would exceed any potential recovery. Often,
then, the Governmsnt is left only with the adminiatrative
remoedies of suspension and deharment, Though important,
these aanctione are frequently inappropriate, and do not
offer the United States the opportunity to recoup ita
losses, hoth actual damagss and consequential damages such
a8 costs of detection and investigation. As a result,
pany inatances of fraud against the government go
gnpuniehed,

Where the Department of Justice does opt to take
civil action againset a wrongdosyr, litigation often takes
an inordinate time to puraue through the ¥.s8. district
Courts. Such *justice delayed® not only costs the
government dearly in the sxpenses associated with
protracted litigation, hut alao, we helieve, dilutes the
daterrent effect of the remedial action.

The hill under coneideration hy the Committes today,
8., 1134, offere an alternative to judicial remedies for
fraud -- an alternative that promigses numercus benefite Lo

the Pederal government, Pirst, the civil monetary penalty
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austhority would act as a powerful deterrent, particularly
in thoee types of cages in which the Department of Justice
doea not pursue civil action or criminal prosecution.
Vigorous uee of thie eanction auﬁhcrity hy all Pederal
agencies would dispel the perception that "small® frauds
against the United States may he committed with impunity.
Second, an administrative mechanism for resolution of
frand Caees ie hoth expediticus and relatively
inexpensive, Thua, victimized agenciea may move swiftly
to penalize fraud, therehy protecting the integrity of the
programs againet ongoing fraud., Third, an adminiatrative
alternative will relieve the erartnent of Justice of the
hurden of "ama)ler® fraud cases, therehy freeing that
Departmant to more effectively allocate its own resocurces,
Such a distrihution of responsihility can only etrengthen
the overall sfforts of the Pederal government t¢ control
fraud. And finally, the proposed civil sonetary penalties
authority wonld provide the govarnment with the means of
recovering aums that have heretofore heen irretrievahly
loat to fraod.

For the shove reasons, the Inspectors General would
welcome Civi]l monetary penalties as en additional tool to
recover federsl funds micspent as a result of falas claima
and statsmente, and to deter futurs fraud.

In order to emphasize the utility of snd need for an

adminiatrative mechanism for resolution of fraud cases,
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varicus Inspectora Generel have suhmittsd the following

axappies of casea ~- gome very specific, others, general

descriptions of categories of casee -~ thet would eppear

euitahla for soch administrative proceedings:

National Aeronautics and Space Administration

The Preaident of a Small Business eaction 8{a}
Contractor, a Chepter S5 Corporation, charged personal
expanses through the company'e ovarh;aﬁ accounta to a
NASA cost-reimbursahle contract. These personal
expanaes consisted of false claims on puhlic vouchers
of approximately $27,000. The expensas vere
purportedly related to official huainess, when in
fact they consisted of costs associated with personal
use of a Mercedes Banz and a Cadillac hy the
corporate president and his spouse. Since governaent
auditors diaaliowed the expenass on the NASA
contract, the Asgietant U.S, Attorney declined
proeecution on the ground thet there was, therefors,
no finenciel loes to tha goveranmant. Under the
proposed program freud legielation, the corporation
and/or individual could he 1iahla for a civil penaity
of up to $10,000 for each false claim piua sn
edministrative aseeasment of not more than doukle any

enounts claimed,
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A contractor employee waa trenaferred cross country
to work on a NASA contrect., He gubmitted & receipt,
aigned by the purported lendiord, for cieimed rentel
axpenseg to be reimbursed by bhis employer, Theee
costs would uitimately be bhorne by the governttent
uhder the NASA contrect, In fect, the employee digd
not rent the epartment but merely moved in with bis
girifriend. The lendiord signed the feige receipt eg
& *fevor to a friend." Afterverds, the employes
doctored the originel receipt in order to receive
additionel reimbursement on & gecond cleim.
Progecution wee declined beceusge the employee ig
making restitution, bhe ha& no prior criminal r?cord,
tbere was 'miﬁimel federal interest,® and tbere would
be & necessity to transport witnesses c¢roes country
&t & cost disproportionete to the felge cleims
totalliing $1,626. Under the progrem freud bill,

penelities end sesessments could be levied,

Department of Energy

o

Baszed on guestiong reised in e DCAA audit report, the
15 engaged in e two yveer investigation of a
contrackor to & DOE grentee. The conbrect wes to
provide en energy storege gystem to the grantee to be
used in connection with e solar-powered bulliding

funded by the Department ©f Energy. Invegtigetion
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showed that the contrector had charged numercue
persone) expenses to the contract. These expenses
included the repayment of private, personel loens and
purchaas and maintenence of a Cesana ajircreft ae well
ae payment for personal travel and legal eervices,
Due to perceived evidentiary problems, i.e., lack of
identity of Pederal funds, the Department of Justice
declined hoth criminal and civil action. The
procedures provided in the program fraud hill would
have facilitated recovery of the suhstantial loss in

this case.

Department of Trensportation

&

The hill would eppear to free Federal aqenciei from
eome legel chatructions that presently exist within
title 18 of the U,S. Code and the False Claims Act,
such as the requirement thet an injury must he
augtained hy a Federel agency or department. Thus,
under the proposed 5. 1134, the Depertment of
Transportation would be able to hring false claims
actions sgainet hid riggers on Federel-aid highwey
and eirport projacts, notwitbetanding the decieion in

U.5. v. Azzarelli Construction Company, 647 F.2d 757

{1981). In Azzerelli, the U.S5. Court of Appeels held
that in view of the fact that the Federal

contrihution to highwey construction in Illinois for
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the year in question was & fixed sum, there was no
menetdry intury sustained by the United States to
pernit e recovery despite ths fect thet project costs
had been inflated due to thé bid rigging conspiracy,
Where the felge claims do not axceed $100,000, action
could ba brought undar the program fraud bill. This
could reault in substantial direct dolilar recoveries
for tha Pepartment, as bid rigging invastigations ars
their highest priority end most successful erea of

invastigation,

Vatarans administration

Tha proposed civil monetary panalities apthority couid
be ussd to redress bsneficiary entitlament freud.

The bapertment of Justice has been reluctant to
pursua criminal proaecution of recipients involved in
baneficiary entitlement fraud since they ara often
elderly or disabled. Por exampls, during the past
year, 293 VA casas invelving fraug in aicees of
$1,000 each were daclined by the Depertment of
Justica, including 224 compensation and pension
cases, The proposed penaltiee and assesamente in
thia lagislation eould be applied in some of theza
cageg, where the beneficiaries hava financial

resources to pey.
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Depertmant of Commerce

o Civil penalties authority will help in cases wbere no
doller loss to the government can be readily
ascertained., For exanmple, éhe Department bas ceses
where contrects or finencial eseietence ewerde are
besed on documents tbet contain falee etetemments, In
many ceses, tbe Department cannot determine the
connection between tbe false gtatement and the
Depertment'e decision to enter into the contrect,
grant or loan. Although such an award results in ne
monetery loss to the government, the integrity of tbe
procurement or finenciel essistence process ig
greetly damaged once the false statement has been
uncovered. These contrectors ehould be held
respongible for thelr actions, A monetary penalty
for this type of corruption would ect as a2 deterrent

to otbers who would aeek to misleed tbe government.

Department ¢f the Interior

L The following are exemples of cases tbat have been
declined for criminel prosecution end c¢ivil actien,
tbat would be eppropriate for impoailtion of civil
penelties under the program fraud bill., Piret, a
contracter with the Bureau of Indian Affairs
submitted inflated biliings in connection with

services performed under the contrect. Totel
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overbillings were in the vicinity of $40,000.
Potentisl assessment under the civil mponetary
penalties hill would he approximately $80,000.
Second, an insurance company submitted inflated falge
financial statements required to ohtain & license to
d¢o business, resulting in government approval of the
license application. Thbe potential sssesement under
the ¢ivil monetary penajitiss hill would he

approximately $40,000.

bepartment of Housing and Urhan Development

[+ ]

The cases at BUD that ¢ould hest henefit from the
proposed legislation woul& he diveraion of funds from
nultifamily ﬁtnjacts in violation of 12 U.S8.C.
1715z-4, end rente]l essistance and single family
BUU/PEA insured loan fraud cases. Penalties and
asseegnents which could he proposed through this

legislation, if enacted, c<¢ould he suhstantial,

General Servicee Administretion

O

GEA has developed & spacial computer program to
identify cesss tbet would be potential candidetee for
acztion under the proposed civil money pansltiea
sutbority. Tbe cbart below depicts tbe number of GSA
OIC cases sgainet hueinees enterpriases for which

civil and criminal action was declined by the
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Deapartmant of Juetice. Duplication of caeee has haen
eliminatad, as hava cases with identifiad lossasg in

excess of $100,000.

1982 19813 1984 1985 (to 4/30)
25 22 [§4] 13

Individual caee examples from GSA follow., Thare are
other sampia cases avajilehle should tha Committee

wish to review thanm.

Invastigation digclosad 28 instancas of false
killings hy a GSA auto repair contrsctor during an 18
month period with a total astimate loss to the
Govarnmant of §$1,042, A United Statas Attornay
declined proeacution, hecausa of tha low dollar
amount, GSA suhsequently settlad with the contractor
for $215. Am five fslsa invoices were involved,
penaltias of $50¢,000, and an assassmant of $2,084,
for a total of $52,084, could have heen proposed, if

the program fraud hill wera law.

In connaction with a courtroom renovation contract, a
judga requested walnut, as oppoaad to hirchwood,
cahinets. An investigation diasclosad that the prima
contractor suhmittad a change order which was
inflatad by approximataly $15,00¢. In an interviaw,

the suhcontrector who did the work, indicated thst
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the prime had aubigsaguently increased its eetipate for
a changs order hy misquoting the figures eubmitted hy
him, Prosecution was declined., Since only one false
claim wae involved, the penalty under the program
fraud hill would he $2,000, and the assssament,
$30,000, for a total poesihle recovery of §$34,000.

Department of Lahor

o

In Philadalphia, a physician was indicted on 5 counts
of filing falae claime and 13 counts of mail fraud.
A two~year investigation hy the Lahor OIG and Poatal
inspection Service found that he had verified and
treated disahling, work-relatad injuries for aeveral
poetal emploveed, including undercover agents who
were not sick hut claimed they wanted time off for
vacations and other reasons. The doctor had
instructed his patients on how to fake injuriea and
how to prevent their supervisore f{rom catching them,
The doctor was eentenced to four years probation,
tined §$7,500 and ordered to pay $900 in restitution,
Se wee the certifving phveician on 129 dieability
claime, many of them fraudulent, filed hy DSPS
employees. Under the propoaed civil panalty
authority, the government could have £ollowed this
criminal prosecution with adminiatrative proceedinge

to recoup ita losaas dua to thisu fraudulant echama,
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Environmental Protection Agency

c

In one case, tha BPA discovered that a local agancy
delibarately submitted falaa claims to EPA. Tha
Department of Justice was unwilling to purgue the
case on sithar a ¢ivil or criminal basia, laaving no
penalty for such wrongdoing. The proposad
lagialation would allﬁﬁ the Pederal governmant to
tske action in cases such as this, wbera ne judicial

relief is available.

Small Business Administration

c

At 8SBA, civil monetary penalties autpority could be
extremaly usaful in combatting fraud againat the
Small)l Businass Sat-Asida program, wharain large
coppanies fraudulantliy ceptify themsalves as small in
order to receive awards, Such ¢ssag are difficult to
proaecuts becausa loss to the government often cannct
be substantiatad., In addition, the civil penaitias
authority could be used to penalize and detexr frauds
against the Bmall Business Invastmant Corporation

program,

Department of Bducation

o

The greatest banefit of having civil panaltiy
authority would ba realized in the Rducation

Department student assistance program. Whila
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thousands of post eescondary scbools and millions of
students participate in tbaae loan guarantea end
grant programs, and while atuydant aid approepriations
account for epproximately belf of tbe Departmant'e
annual budget, dollar amounte for individual fraud
caeas eres reletively small, Tbase *small dollar®
cases ara often declined for prosscution by the
Pepertment of Justice, end in rere instances whers
progecution ia pursued, ralated costa Lar outwaigh
benefits, Mudit and inventigative experiances
indicata that significant amounts bave heen Gbtained
fraudulently under these programs. Given the
altarnative to adjudicate‘thaae eoffensas '
administratively, the Dapartment could not only
recoup lost funds, but could raduce instances of
fraud, merely by publiecizing tbe Departmant’s
autbority to impoaa administrativa assessmanta and

penaltiesn,

pepartment of Health and Human Services

-2

Currant Civil Monetary Penalties autbority at HES
sxtende only to tbe Medicars, Medicaid and Meternal
and Cbild Bealtb Programs. The proposad bill would
axtend tbis autbority to all other programa
aduinistered by the Depertment, among tham, Hocial

Security, Public Health, ¥ood end Prug and meny
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athera. The proposed authority would prove veluahle
in recovering from certain heneficiaries undsr
entitlement programs. Por exeople, we are currently
inveatigating a physician who has been collecting
digehility insurance under Social Sscurity for e
number of years. Inveatigation has revealed that
thie physician hilled Medicare and Mediceid in excess
of $70,000 in one yeer while he claimed to he
dipahled., Should the Department of Justice
ultimately decline prosecution in thias case, it would
he eppropriete for civil monetary penalties under the

pPropoesed legislation.

We helieve that the ahove case examples, as wall a3 those
presented hy Mr. Sherick, the Inspector General for the
Depertment of Dafense in his tesatimony today, amply
demongtrete the need for e civil penelty euthority.
Certain provieions of S, 1134 of particular
significence to the Ingpectors Generel merit gome comment
here, Pirst, many IGs are concerned ahout the provigion
of section 809{e) thet requiree eech investigeting
official to prepare and euhait to the egsncy head en
annuel report that eummarizes {l1) mettere referred to the
reviewing official, (1) eatters transmitted to the
Attorney General, (3} all heerings conducted, end (4)

ections teken., Given the dietrihution of responsihility
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under the Act, the invegtigating official can easily
provide current, accurate information only with respect to
the first itsm. The remaining thres matters concern
ections ovsar which the Inspsctors General have no control
{e.q., hearings and collection activities,) Therefore, we
recommend that this provieion he modified to transfer
reporting responsibility to the appropriate officials.
And, should the IG's retain reporting responsihilicy for
*matters referred to the reviewing official,” we suggest
that this information he included in ths Semi-Annual
Reports of the Inspectors General,

The Inspectors General are slao concerned ahout the
inclusion in mection 803(53{2}‘02 a *prohable caus?'
standard for referrals hy the reviewing official to the
hesring examinar, Because *prohahle cause® ie a term of
art gcsed most often in the context of criminal law, we
helieve that it may cause some confusion in this civil
penalties hill. fTherefore, in order to avoid any
confusion over the use of the term, we strongly reconmend
that the Committee include a definition of thie standard
in ite Committee Report.

Pinally, in section §04(2}{(2) the suhpoena duces
tecunm avthority granted to the investigating offjcial haa
been modified to cover only documentary evidence *not
otherwise readily avajilable to the authority." WwWe helieve

that such limiting language adds nothing to the existing
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reguirements that all adminietrativa suhpoenaa must be
*ressonable,® and will only spawn needlaee litigetion.
Currant IG eubpoena authority containe no auch limitation.
t*hus, en Inspector General who iasues a euhpoena for
information that {s relevant to a number of possible
proceadings {e.qg., civil monatary penaltias, tarmination
of henefite, recovery of overpayments, etc.), may be in
the position of needlaesly arguing under whicb eubpoena
autbority be or eha proceeded to cobtain documente. We
therefore euggest that this language be atricken and that
the teet of reasonablenaes remain implicit.

In concliueion, we atrongly urge this Committee to act
favorably and expeditiously on S. 1134. At a time of
great concern over bigb budget daficits, we owa it to tha
taxpayere and the heneficiariee of our federal programs to
do wbhatever we &an to make certain that avery federal
dollar ia properly spent. We believe 5. 1134 is one aura

reans of moving ua toward that obiective.
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APPENDIX

The attachad stateament was drafted by the Legislation Committee
of the BPresident'e Council on Integrity and Efficiancy, based
on comments received from the following Inepectors Genaral:

Bonorable Paul Adamz Honorable Joseph Sherick

Departnant of Housing and Department of Defense
Urban Davelopmant (See asparate testimony)

Fonorable Berbert Heckington Honorable JYames H. Thomas

Agency for Intarnational Development Department of Eduwcation
Honorabie Robert W. Bsuley {(Acting) Honorable Joseph P. Welsch

Department of the Interior Department of Transportation

Ronorakple Hill Colvin Bonorable Mary F. Wieesman

Bational Reronautics and Space Small Husiness Adminietration
Administration

Honorable Sherman Funk
pPepartment of Commerca

Honorakhle Charles R. Gillum
General sServices Administration

Honorable John Graziane
Papartment of Agriculture

Honorakle William €. Harrop
Department of State

Honerable J. Brian Hyland
Department of Labor

Bonorable Richard P. Kusserow
PDapartment of Health and
Human Servicee

Honorable John C. Martin
Environmental Protection Agency

Honorable Jamss R. Richards
Papartnant of Energy

Honorakle Frank S. Sato
Vetarans Adminjstration

59415 0 - 86 ~ 8
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Mr. GrLickMaN. Thank you.

Just on your last point, I want to make sure I understand you-—
that you want to be in a position where if a contractor or somebody
having business with the Government is to be penalized under this
law, the penalty, the 85,000, whatever the penalty would be, would
be on a per-claim basis or a per-violation basis?

Let’s say I file a claim with HHS. I am the chiropractor in gues.
tion. Let’s say the claim is actually based upon maybe years of im-
proper claims. Am I going to be penalized $5,000 for each improper
claim or times—so it would be 5,000 times 229, or it would be one
$5,000 claim?

Mr. Kusserow. The way it works under existing legislation in
our Department would be that each and every false item or service
that you have filed is a separate penalty offense, and you can be
penalized for that. So what that guards against is the chiropractor
in your example, hypothetical example, that might wish to avoid
getting around each item or service by batching them into a single
claim and thereby having a penalty which is far less than the total
aggregate amount being claimed. Whereas, now, in the case of the
chiropractor, each and every item or service he submits for pay-
ment would represent a separate penalty offense.

Mr. Guickman. That is a definitional matter that we need to
take care of.

Mr. Kusserow. We would be happy to work with the committee
on that, Mr. Chairman.

Mr. GLickman. OK.

The results of your civil money penalty program are impressive.
Would most of these cases have gone unsanctioned were it not for
the existence of that program?

Mr. Kusserow, Yes, Mr. Chairman, I think virtually all of them
would have gone unsanctioned. Where you have a situation where
the alternatives for remedy, for wrongful behavior, is either pros-
ecution in the U.S. district court for criminal sanction, or for civil
sanction, or nothing at all, that leaves a lot of cases that just don't
make the screen.

So all the cases that we have had, in fact, did not make the
screen. In fact, every single case that we had followed through for
administrative assessment did go through the Department of Jus-
tice first and they did defer to us for administrative remedy rather
than try to proceed under the False Claims Act.

Mr. GrLickMAN. Now, one final question I have for you. I want to
know what knowledge standard do you use in your application of
these cases.

Mr. Kusserow, The standard that we use is that they knew or
had reason to know.

Mr. GrickMman. Is that a standard permitted under the statute?

Mr. Kusserow. That is correct. And by regulation it is all de-
scribed as to what that constitutes.

Mr. GLick MAN. You make the point that we had a great opportu-
nity to do that implying that that is not, obviously. the current
state of the law under the False Claims Act.

Mr. Kusserow. Basically what it means is that all those cases
that fail to meet the criteria necessary for the False Claims Act,
that the opportunity exists to take all of those cases and to bring
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them within the ability of the Government to recover the unjust
enrichment from wrongdoers.

Mr. GLuickMman. I want to tell you, I appreciate your statement.
Also, I appreciate the staff work that your staff has been coopera-
tive with our office. My staff has told me how helpful the IG’s
office has been on these matters. I am sure we are going to try to
utilize your expertise as we work up the legislative process.

Mr. Kussgrow. Thank you, Mr. Chairman. We in fact will con-
tinue to provide any assistance that you may feel is warranted.

Mr. GLickmaN. Thank you.

Mr. Kindness.

Mr. Kinpness. Thank you, Mr. Chairman. I apologize for having
to be absent for a short while.

I might ask, it appears the first time I was aware of your written
testimony being available was tbis morning. Could you tell me.
when it was submitted, by any chance?

Mr. Kussgrow. We gave it yesterday afternoon at 2 o’clock.

Mr. Kinpness. I see. We continue to have such a problem.

Mr. Kusserow. Mr. Kindness, I will apologize if that wasn’t
timely enough, but I can assure you I can’t blame it on OMB be-
cause I didn’t send it to them. It isn’t their fault that that wasn’t
very timely. I can’t blame anybody else if we needed it sooner,

Mr. KinpnEess. Thank you very much.

If I go over an area that has already been covered I will apolo-
gize for that.

I would like to ask whether these decisions are made in these
cases under the existing law applicable to HHS, that is wbether
these decisions are made by administrative law judges?

Mr. Kusserow. That 1s correct. There 18 a special administrative
law judge under the Grants and Appeals Board that hears these
cases.

Mr. KINpNESS. Are those administrative law judges sort of a sep-
arate corps? Are they assigned primarily to that——

Mr. KussErow. Absolutely. They are set aside from all other sys-
tems of administrative law judges in our Department or in the gov-
ernment. It is a separate branch to hear only these cases.

Mr. Kinpness. Is there any different procedure that is applicable
to their decisions by way of review before the agency decision is
provided?

Mr. Kusserow. Yes, we have a long due process method that we
follow to eventually resolve--and if you like, Mr. Kindness, I can
just walk tbrough the entire due process of the civil monetary pen-
alties legislation we have in our own programs. The first is that
when the investigators from the inspector general’s office encoun-
ter false claims that have been submitted, and when the full extent
of that falsity has been determined and the evidence is at band, we
permit the individual and their selected counsel tc review the facts
and evidence that we have. Then we attempt to reach settlement
with them.

Should that fail in the process—we will say that in most cases
that resclves the case, that there i8 an amicable agreement. Actual-
ly, I don’t know how amicable it is, but it is agreed to, and that
ends it.
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Mr. KinpnEss. Excuse me, at that point, has there been any dis-
covery or suhpoena?

Mr. Kusserow. No, we don’t have subpoena authority to compel
testimony, although we do have the authority under the Inspector
General’s Act to compel production of documents. At this point,
this is where the investigation has proceeded very substantially.
We feel that we want to confront the individual or their counsel,
show them what the facts are, and see if we can reach settlement.

If we cannot reach settlement, then we will issue a demand
letter and they have a right at that point to go to an administra-
tive hearing hefore an administrative law judge. The prosecutor for
the government at that point is the Office of General Counsel,
which is in a separate part of the Department from the inspector
general. They have a due process hearing at that time, The admin-
istrative law judge renders a decision, If the individual is not satis-
fied with the decision, has the right to appeal to the Under Secre-
tary of the Department, and state reasons why they feel the deci-
sion is incorrect.

If they are dissatisfied still with the result of that process, they
now have a dual opportunity here. If they are dissatisfied because
there is an exclusion attached to the penalty, that is, that they are
going to be excluded from participation in Medicare and Medicaid
as a result of this, then they go into U.S. district court and appeal
on that; or if they are just concerned about the monetary amount
that was decided, then they have a right to immediately go to the
U.S. Court of Appeals.

So there is a tremendous numher of opportunities for due process
to be had before the final adjudication of the issues.

Mr. Kinoness. In the district court, in the event that path is
pursued, is that a de novo proceeding?

Mr. Kusserow. It goes into the Court of Appeals if it is on the
issue of the amount. In other words, they may say that they have a
question as to the procedures or as to what evidence was omitted,
or whether they had an opportunity to exercise their due process
rights, and they can appeal that directly into the Court of Appeals.
In the district court it is only for the issue of the period of exclu-
sion. -

But in either case, it is not a de novo hearing.

Mr. KinoNEess. Right. Their access to the district court is strictly
N

Mr. Kussgrow. Appeal.

Mr. Kinongss [continuing] Exclusion from a benefit for the
future?

Mr. Kusserow. From participation in the programs. The Court of
Appeals is for the penalties asstgned under the legislation.
baN.i[‘r. Kivpness. Thank you. Thank you, Mr. Chairman, 1 yield

ck.

Mr, Grickman. Thank you. I appreciate your testifying. We will
be working with you as we develop this legislation.

Mr. Kussgrow. Thank you, Mr. Chairman.

Mr. GrickMaN. [ am aware that our last panel is in a bit of time
bind so why we don’t go ahead and take ypu now and then the last
witness will be the insgzctor general of the Department of Defense.
So, Mr. Cross and Mr. Menaker, why don't you come up here?
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I think that also Paul Besozzi is accompanying you. Mr. Cross,
you are accompanied by?

Mr. Cross. Ellen Brown, U.S, Chamber,

Mr. Grickman, With the U.S, Chamber. Mr. Cross, why don’t you
go ahead and begin and then after you Mr. Menaker. You may feel
free to summarize your statements because they will be included in
the record in their entirety.

STATEMENTS OF CHRISTOPHER T, CROSS, PRESIDENT AND
CHIEF OPERATING OFFICER, UNIVERSITY RESEARCH CORP.,
ON BEHALF OF THE U.8, CHAMBER OF COMMERCE, ACCOMPA-
NIED BY ELLEN B. BROWN, REGULATORY AFFAIRS ATTORNEY,
U.8. CHAMBER OF COMMERCE; AND FRANK H. MENAKER, JR.,
VICE PRESIDENT AND GENERAL COUNSEL, MARTIN MARIETTA,
ON BEHALF OF AEROSPACE INDUSTRIES ASSOCIATION OF
AMERICA, INC.,, ACCOMPANIED BY PAUL BESOZZI, PARTNER,
LAW FIRM OF HENNESSEY, STAMBLER & SIEBERT

STATEMENT OF CHRISTOPHERT. CROSS

Mr. Cross. Fine. Thank you, Mr. Chairman. We certainly appre-
ciate your courtesy in arranging the schedule.

I am Christopher Cross, president and chief operating officer of
University Research Corp. 1 appear here today on behalf of the
U.8. Chamber of Commerce. As I mentioned, I am accompanied on
my right by Ellen Brown, who is the chamber’s regulatory affairs
atiorney,

As you know, the chamber is the world’s largest business federa-
tion of companies. Ninety-one percent of the chamber members are
small firms with fewer than 100 employees, and 57 percent have
fewer than 10 employees.

Many chamber members are involved in a variety of government
programs through contracts, loans, and grants. We believe that the
discovery and elimination of fraud in these programs are laudable
goals. Moreover, we recognize that many smail cases of fraud are
neither investigated nor prosecuted in Federal court due to a lack
of resources at the Department of Justice.

Therefore, we do not oppose the establishment of an administra-
tive mechanism to remedy these cases. However, we must be cer-
tain that the methods adopted to achieve the goals do not over-
reach the government’s authority over its citizens.

A variety of legislation—proposing a new administrative mecha-
nism or amendments to the I?:!se Claims Act—have been intro-
duced to address this complicated and frustrating problem of fraud
against government agencies.

The longstanding position of the chamber is that everyone
should be protected against arbitrary deprivation of their rights
and that such protection should be of paramount importance to
Congress 1In framing laws creating new remedies for administrative
agencies,

In order to adequately protect individual rights, lawmakers must
consider the following concepts:

First, a proper balance between governmental authority fo pro-
tect the public interest and individual rights to due process in an
administrative proceeding.
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Second, a definition of fraud based upon intent and culpability
rather than mere negligence or inadvertence.

Third, we are concerned about the lack of procedural safeguards
in these administrative proceedings, to wit, no independent pros-
ecutorial review and unlimited testimonial subpoena power.

If this legislation does not effectively address these issues—and
we think the current bills in the House and the Senate both suffer
from not addressing these—then we believe Congress must take
great care in redrafting these provisions.

Other witnesses have gone into many of the specific legal issues
of concern to all businesses. I know you have another hearing to-
morrow where you will hear additional withesses.

From a small business standpoint, I would add the following com-
ments:

1 have no problem with being held liable for intentional actions
done with actual knowledge. But a statute that makes me liable for
acts done negligently imposes on me a standard of conduct that is
fundamentally unfair. Four of the principal proposals all seek to do
just that. A business owner must have the right to rely on the
word and judgment of his employees, unless he has a specific
reason to disbelieve them. A standard of liability on the basis of
some duty to investigate employees’ actions creates a burden that
no business owner can afford to implement.

We believe that legislation must provide sufficient procedural
safeguards to assure equitable and impartial agency actions. These
include the effective separation of quasi-judicial functions from
other functions, such as investigatory or prosecutory functions,

The Government has an important responsibility when charging
a company or individual with fraud. A judgment of fraud has dev-
astating effects on a small business: lines of credit disappear; cus-
tomers cease their patronage; the community’s goodwill toward
this business ceases.

If the judgment has been reached in accordance with due proc-
ess, no business owner reasonably can complain. lf, however, the
judgment is reached without affording the accused the ability to
prepare for trial, without ensuring independent prosecutorial
review, or without providing adequate judicial review, these effects
will occur unjustly.

All of the legislation currently before the Congress would create
due process problems in many of these respects. For example, H.R.
3334 and the Senate bills provide government investigators with
new unfettered subpoena and discovery powers to compel sworn
testimony prior to the initiation of legal proceedings and without
protections currently provided by law.

While one bill, S. 1134, has taken a step toward adequate appel-
late review, none of the bills completely ensures against abuse of
the process by government officials. We believe this offends the
standards of justice we take for granted in this country.

In conclusion, Mr. Chairman, we appreciate the difficult and
frustrating struggle of eliminating fraud in government programs,
and we commend the efforts of Congress in attempting to solve the
problem. But in drafting solutions to a difficult problem, we must
not permit the Federal Government to become overly powerful or
abusive of important individual rights.
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Thank you for this opportunity to testify. I would be pleased to
answer your questions.
[The statement of Mr. Cross follows:]



Statement
of the
Chamber of Commerce
of the
United States

ON: FALSE CLAIMS ACT AMENDMENTS AND
ProGrAM FRAUD CIVIL PENALTIES

T0: SUBCOMMITTEE ON ADMINISTRATIVE LAW
AND GOVERNMENTAL RELATIONS OF THE
House COMMITTEE oN THE JUDICIARY

BY: EMRISTOPHFR T. CROSS
DATE: FEBRUARY b, 198D

The Chamber's mission 18 1 advemcs human progress through an sconsm.
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The Chamber of Commerce of the United States ia the world's
largest federation of buainess companies and aasociations and
ta the principsl spokesman for the American buainass
community. It Tepresents almost 180,000 buainesses plua
aeveral thousand organizationa, such sa local/state chambers
of commerce snd trade/professionsl associationa.

ore than 91 percant of the Chawber'a members sre amall
buainesa firms with fewer than 100 employees, 57 percent with
fewer than 10 ecployees. Yet, virtually all of the nation’a
lsrgast companies are gleso  sctive members, Ve sre
paTticularliy cognizant of the problems of amaller businesses,
88 well aa iasues fscing the busineas community at lsrge.

Besides Teprepenting a cross section of the American buainess
compunity in terms of nember of employees, the Chamber
repragents s wide management spectrum by type of business and
location. Each na jor claasification of American
bnainesa—panufacturing, retailing, services, construction,
wholessling, and finsnce--numbers more than 12,000 membera.
Yet po one group constitutes sa much as 29 percent of the
totsl wmemberahip. Further, the Chamber hes aubstantial
membeTship in 81l 50 states.

The Chamber's intersationsl rTeach is substantial as well., It
believea that global interdependence provides sn opportunity,
not a threat, In addition to the 354 American Chambers of
Commerce Abroad, an incressing number of members are engaged
in the export and isport of both goods and services and have
ongoing inveatment sctivitiea. The Chamber  favors
gtrengthened internatiopsl competitiveness and oppoaes
srtificial U.8. and foreign Dharriera to interpational
businesa.

Pogitiona on national imsuea are developed by & cross section
of its members serving on committeea, subcommittess snd task
forces. Currently, some 1,800 buainess people participate in
this process.
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STATEMENT
o
FALSE CLAIMS ACT AMENDMENTS
AND
PROGRAM FRAUD CIVIL PENAMLYIES
before the
SUBCOMMITTEE ON ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS
ef the
ROUSF. COMMITYTEE ON THE JUDICIARY
for the
7.5, CHAMBIR OF (OMMERCE
by
Christopher T, Croms
February 5, 1986

i am Christopher T. Cross, President and Chisf Operating Qfficer of
Univeraity Resesrch Corporation, appesting hers todsy en behalf of the
9.5, Chawxber of Commerce. I &b sctompanied by Ellen 8. Brown, the
V.5, Chanber’a Regulsatory Affsira Attorney.

The Thamber {s the world's largest bustiness federstion of ¢ouwpanies,
chambers of commerce, and trsde snd professions! aascclations. Move than
91 percent of the Chamber's membera sre amall firms with fewer than 100
employses, 57 parcent with fewsr than 10 employeea. Moreover, virtuslly all
of the nation’s largest compsnies are slso active aewmbers. We particularly
sre cognizent of the problems of smaller Buginessea, sz well s8s i1ssuesn facing
the business community at Rerge. My company I1s a ssall business, so my
commentd Teflect that pergpective.

Many Chamber members arve Involved in s variety of government programs
through contracta, losn#, and granta. We helfeve that the discovery and
elimination of freud in these progrems are laudadble goala., Moreover, we

recognize that many small cases of fraud are nelther investigated nor
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progecuted in federal court due to & lack of resourcea at the Deparcment of
Jugtice. Tharefore, we do not oppose the patabliabment of an adminigtrative
mechanism to remedy thogye cases. However, we sust de certain that the methade
adepted te achieve the goala do not overreach the goverament’s authority sver
its citizens.

4 variety of legislation -~ preposing a new adminierrative mechanism or
swendments £o the False (laime Act — has been Introduced to addtess thia
conplicated and frustrating problem of fraud againat goverament agencies. The
long~atanding position of the Chamber is that everyone should be protected
agatnst arbitrary deprivatfon of their rights and that such protection should
be of paramount 1mportance toe Congresa In framing laws creating new tremediea
for adminiatrative agenciea.

In order to protect adeguately individusl rights, lawmskera muat

consider the following concepts:

# the proper balance between governmental authority
te protect the public interesat and individusl
righta to due process in an adminfatrative
proteeding;

# a definition of fraud baaed upon intent and
cuipability rather than mere nsgligence or
inadvarsence ;

e the lack of procedural safsguarde irn theae
adminlatyative proceedings, e.g., no Independent
prosecutorial review and unlimited sestimonifal
subpoena power.

If this legialation does not address effectively these fsaues -~ and
we think the curreat Bi1ls in boeth the House and Senate do ast ~— then

Congresa maat take great care in redrafting its provisions.
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Other witnesges, [ am sure, will address many of the specific legal
iagues of concern to all bdusinesses., From & amall business standpoine, I
wouid add the following comments:

I have no problem with being held liable for intentional actions doune
with actual knowledge. But a statute that makes me liable for acty done
negitgently ismposea on we a standard of conduct that is fundamentally unfair.
four of the principal proposals —— 5. 1134, S, 1362, H.R. 3317 and H.R, 3334
= zli geek to do just that, A businesa owner must have the right to rely on
the word and Jjudgmert of hia employeea, unlesa he has a apecific reaaom to
digbalieve them. A sgtandard of liakility on the basis of some duly to
invegtigate employees' acktions ¢reates a burden that go business owner cas
afford.

We believe that legislation must provide gufffcient procedural
as feguards to agaure equitable and fmpartial agaency actions. These include
the gffective separation of gquasi-judicial functiona from other functions,
auch aa inveatigatory or proaecutory fupctions, The government has an
fmportant respensibilicy whern charging a company oy individual with fraad. A
judgment of fraud has devastating effects on a small business! linea of
cradit disappear; cuatomers cesse their patroussge; the compunity’a goodwill
towsrde the business ceasea. If the judgment has been reached in accordance
with due process, no business owner reasonably can cowplain, [If, however, the
Judgnent fa reached without affording the acoused rthe abdility to prepare for
tyinl, without ensuring independent progecutorial review, oy without providing

adequate judicial review, these effects will occur unjustly.
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411 of the leglisiation curremntly bafore the Congress would crests dus
process problems in many of these reapects. For example, 5. 1134, 8. 1562,
and H,R. 3334 provide government inveatigators with aew unfettered subpoens
and discovery powsrs to compel sworn testimony prior to the infriation of
legal proceedinge &nd without protections currzantly provided by law. While
one biil, $. 1134, hes vtaksan 8 arep toward adequata sppellate review, none of
the bills completely ensures against aduse of the process by goverument
officials, We belfeve this offends the standarda of Justice we take for
granted in America.

In conclusion, ¥r. Chairman, we appreciate the dffficult and
frustrating struggle of eliminating fraud in government progTans, and we
commend the efforts of Congress in attempting to solve the prodlem. But in
draftring selutions to & difficult problem, we must not permit the federsl
government to become overly powerful or abusive of Important iadividual righte,

Thauk vou for éhis opportunity to present our views, and I would be

pleased to anawer any cuestiona,
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STMMARY OF STATEMENT
on
FALSE CLADMS ACT AMENDMENTS AND FROGRAM FRAID CIVIL PENALTIES
hefoyre the
SUBCOMMITTEE ON ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS
of the
HOUSE COMMITTEE ON THE JUDIGIARY
for the
U.5. CHAMBER OF COMMERCE
by
Chriatopher T, Cross
February 5, 1986

Many ¥.5. Chamber of Commerce members are involved in a varlery of
governsent progtams through conittacts, Ioany, and grants., We believe that the
discovery and eliminarfon of fraud in these programs are lsudable goals. Moreover,
we recognfre rthat many small cases of fraud are nefther invearigared nor prosecuted
ir federa) coert due to a lack of rescurces ar the Pepartment of Justice.
Therefore, we do pot oppose the establifahment of an administrative mechanisz 1o
remedy those cases, However, we muar be certailn that the methods adopted to
achieve the goals do not overreach the governsen:s's authorlity over fte cftizens.

A varfety of leglalation — proposlng a new administrative mechaniss or
smendzents to the False Claims Act -~ has besn inrroduced to address rhis
complicated and frumrrating probles of fraud against govervment agencles. The
long—atanding poaition of the Chamber fa that everyons ashould be protected agafnast
srbitrary deprivasion of thefr rights and that auch protestion should be of
paramount fmportance to Congreas in framing laws creating new remedies for
adniniatrarive agenciea,

In order to protect adequately individusl righta, lawmakera must consider
the following concepta:

# the proper balance betwesen governmental authorigy to
protect the public faterest and individusl rights to
due process in an adminfstrarive proceeding;

e a definition of fraud dbased upon intent and
culpabiliry rathar than mere negligence or
inadvertence;

#» the iack of procedural safeguards in rhese
adminietrative proceedinga, esg., o independensy
prosecutorial review and unilsited testimonial
subpoens power.,

If rhis legisiatrion does not address effscrively these lusues -+ and we
think the current bilis in doth the House and Senate do nor —~ then Congress must
take great care in redrafring its provisions.

We appreciata the difflcult and frustyating atruggle of eliminating fraud in
government programs, and we commend the efforta of Congresa in attempring to solva
the problem. But In drafring aclutiona to a difffcule problem, we gusf ool persit
The fadera: governmenl to become overly pewerful oy abusive of importast individual
rights.
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Mr. Grickman. Thank you, Mr. Cross. I want to thank you for
your concise statement where I think you made all your points
without spending pages and pages and pages discussing them.

Mr. Cross. Thank you. T might note, we had our statement here
on Monday morning at 10 as well. {Laughter.]

Mr. GuickMaN. OK. T guess the Office of Management and
Budget could——

Mr. Cross. Doesn’t have to worry about us, that’s right.

Mr. GLicKMAN. Mr. Menaker.

Mr. MeNakEeRr. Thank you.

Mr. Chairman and members of the subcommitiee: My name is
Frank Menaker. I am the vice president and general counsel of
Martin Marietta Corp. Accompanying me today is Paul Besozzi who
is a partner in the Washington, DC, law firm of Hennessey, Stambler
& Siebert. We are representing today the Aerospace Industries
Association of America.

The AJA believes that the goal which you are pursuing, which is
to attempt to find a more effective mechanism for detecting and
punishing fraudulent claims against the Government is certainly
an appropiate one. We believe that this goal must be balanced
against the need to maintain fundamental principles of due process
in the standards and procedures empioyedp by the Government in
enforcing the law.

The association strongly believes that the Congress should pro-
ceed with deliberate caution when it comes to removing the inher-
ent protections afforded by the judicial system.

AJA is concerned that 1n a number of fundamental respects the
proposals disrupt this essential equilibrium and that they will lead
to the erosion of fundamental due process rights.

This concern is greatest when it comes fo removing the inherent
protections afforded by the judicial process and substituting an ad-
ministrative mechanism where the allegedly wronged agency
serves as the prosecutor, the investigator, the judge, and the appel-
late authority.

We have four specific concerns that we are going to address, with
three subconcerns. Probably no other element of the program fraud
bill, and now the False Claims Act proposals, has been the subject
of greater discussion and interpretation than the standard of intent
or knowledge required to establish liability.

Indeed, in the AIA view, this element of these legislative propos-
als is probably the most critical and potentially has the most far-
reaching impact.

AlIA believes that a person should not be held liable for a false or
fraudulent claim unless that person acts with conscious culpability.
The person must have acted with actual knowledge that the claim
was false, or with reckless disregard for the falsity of that claim.
No lesser standard should be approved, especially for application in
a broad administrative apparatus.

Reckless disregard under such a standard would cover the person
who consciously and deliberately shields himself from information
necessary to assess the falsity of a claim.
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Reckless disregard also could encompass the person who, faced
with a significant and clear risk of falsity, such as a signal that
soznethil?g is wrong, deliberately proceeds in conscious disregard of
that risk.

AIA believes that it would be unreasonable to apply a broader
standard, such as one which would generally penalize negligence
or, more specifically, the failure to conduct an investigation that a
reasonable and prudent person should or would conduct. Such a
standard drifts far afield from traditional common law concepts of
fraud.

Furthermore, application of such an inherenty subjective defini-
tion would have decidedly practical implications.

Adoption of some form of negligence standard, wrapped in a duty
to investigate, could require that business people constantly—and 1
mean constantly-—question their ability to rely upon the judgment
of their fellow employees, even their most trusted associates.

Negligence, mistake, inadvertence, indeed, honest disputes with
the Government, these are not the stuff on which claims or fraud
should be based and severely penalized—whether it be in court or
in an administrative proceeding. The standard of intent or knowl-
edge adopted by the subcommittee should very clearly and precise-
Iy exclude such unwitting conduct from its scope.

Let me now talk about the element of the burden of proof.

The various proposals would permit the Government to establish
Liability for a false or fraudulent claim—whether in a court or ad-
ministrative proceeding—based merely on a preponderance of the
evidence. This is a clear dilution of the Government's burden of
proof as currently required.

The association believes that the damage provisions of the civil
False Claims Act and its administrative progeny, the program
fraud bill, would fall somewhere between the criminal penalty and
comprehensive recovery under a contract or common law.

In AIA’s view, It is unprecedented and unfair to permit what
amounts to punitive damages without a higher level of proof than
that required for compensatory damages. Similar penalty levels are
included in the pending program fraud proposals.

In AIA's views, these changes, when coupled with a lightening of
the burden of proof, would permit the Government in effect to
obtain what amounts to punitive damges without a higher level of
proof than that required for compensatory damages.

We believe that the Government’s burden of proof should be re-
tained at the clear and convincing evidence level under both civil
False Claims Act and any program fraud bill.

The issue of the availability of testimonial subpoena power to
government investigating officials arises in two contexts in the pro-
posals now pending before the subcommittee. In both cases, AlA's
paramount concern is the need for such a powerful investigatory
tool, the potential for abuse and the protections afforded those who
might be the target for such subpoenas.

The first context in which this issue arises is the engrafting of a
civil investigative demand mechanism for potential court proceed-
ings brought under the civil False Claims Act.

A CID mechanism, with or without testimonial subpoena power,
applied in the civil False Claims Act arena should include each and
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every protective mechanism afforded under the existing antitrust
laws and its interpretive cases.

Finally, the subcommittee should closely examine the extent to
which testimony taken in this prejudicial context should be auto-
matically shared with other government investigators, especially
those seeking to impose penalties through administrative adjudica-
tions.

The second context in which the testimonial subpoena power
issues arises is the grant of such authority directly to investigators
preparing for potential administrative proceedings under a pro-
gram fraud statute.

AJA is opposed to such a grant, even if it is restricted to the de-
partmental inspectors general themselves, There is just no evi-
dence to show that such investigators truly need such independent
subpoena authority to do their jobs successfully.

Moreover, without clear and precise limits on the use of such
subpoenas and the data gathered thereunder, AIA believes that
there is a potential for misuse in an administrative environment,
where there would be decidedly less protections than afforded
under the CID struciure.

For example, based on the pending proposals, in the CID context
the target of such a subpoena would be told up front of the allega-
tions of conduct violating the law and would be able to seek a court
ruling quashing the demand. In addition, any information collected
by a CID would be specifically exempt under the Freedom of Infor-
mation Act. Finally, subpoenaed testimony under such a CID could
only concern documentary material or information. To AlA’s
knowledge, none of these fundamental protections has been includ-
ed in any of the proposals for festimonial subpoena power in the
program fraud context.

The import of granting testimonial subpoena power to th e gov-
ernment’s investigators is even more significant in light of the lim-
ited discovery rights available to the target of such a subpoena.
There are no minimum discovery rights provided to the accused en-
abling adequate trial preparation.

The administration, as you heard today, wisely has been opposed
to granting testimonial subpoena power to administrative investi-
gating officials under a program fraud bill.

There also is a need for an independent assessment of prosecuto-
rial merit. The program fraud mechanisms before the Congress
generally leave to the agency allegedly wronged the task of both
mvestigating and referring to prosecution the offenses charged. In
addition, cofficials of the wronged agency would try the cases and
the agency head generally would sit as the initial appellate judge
of a decision by a subordinate.

AlA recognizes that the combination of such functions in a single
agency is not without precedent in administrative law. Still, in
light of the stigma of the accusations, and the severity of the penal-
ties, at some point in the administrative process—prior to prosecu-
tion by the agency—an independent assessment should be made of
the merits of the case. Most of the pending program fraud bills pay
lip service to this suggestion by providing for passive approval by
the Department of Justice. In our view, that 18 not enough. At a
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minimum, there should be a requirement for active approval or dis-
approval by the Department of Justice.

n addition to these four major items, we would like to provide
comments on three other areas of concern, which include the fol-
lowing:

First, the program fraud proposals before the subcommittee
would suggest adopting a relatively narrow standard for appellate
court review, We would suggest that the Administrative Procedure
Act standard be the standard required for review. Second, with
regard to qui tam suits—this is a difficult subject for me to discuss.
I think in principle we would agree that a qui tam suit might lie in
certain cases. The problem we have with it is that it probably will
encourage, or be a mechanism, for encouraging over-enthusiastic
lawsuits against the defendants. I look at it as another full employ-
ment act for lawyers, I think we have to find some way {o discour-
age that kind of activity.

We would recommend that as a mechanism for tempering such
citizen prosecutors, perhaps the Congress could require that plain-
tiffs pay defendant’s costs of fending off any qui tam suit deemed
by a court to be without substantial basis.

Third, traditionally access to grand jury materials outside the
criminal preosecutor’s office and the court has been limited to a
select group of individuals. The law and courts have been reluctant
to grant expanded access to such sensitive materials without speci-
fied showings. AIA would urge the subcommittee to proceed with
caution when it comes to proposals to expand such access beyond
traditional borders.

Finally, there is another aspect to our position which we think
warrants your consideration. It is different in the sense that it is
not couched in legal terminology. Rather, it is a simple and direct
appeal to the fundamental concepts of fair play and evenhanded-
ness, While seemingly mundane, these concepts are the very under-
pinnings of a process in which the Government, stepping down
from its sovereign throne, enters into the free marketplace to
transact the business of doing business with the private sector.
This is an arena in which those engaged have elected consciously
and voluntarily to provide the services and material essential to
our national defense.

If in the conduct of business with the Government, industry em-
ployees are obliged to assume unconscionable risk or are burdened
through law or intimidation with penalties and punishments dis-
proportionate to any offense or intended wrongdoing, then industry
employees will be discouraged from participating in the arena of
defense contracting. I emphasize employees.

Given the complexity of that business, the volume of transac-
tions, the potential for innocent error, the uncertainty and vague-
ness of 80 many of the rules, the risks to industry and its employ-
ees become unbearable and could become prohibitive, This is not a
threat. It is an appeal {0 reason,

Congress must and should discern the meaningful distinction be-
tween the risk to an individual submitting but one personally rele-
vant claim to the Government, and the risk to the Government
contractor and the Government contractor employee, who, within
the course of a single contract, asserts literally thousands—hun-
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dreds of thousands, sometimes a million—transactions, each one of
which can constitute a distinct claim.

When aggregated, the potential for penalty is unbounded-—far
greater than the penalty would be under comparative criminal and
civii statutes in which the accused is assured of all the normal safe-
guards of due process. Quite frankly, the statistical probability for
getting caught up in an accusation of civil or program fraud now
appears to be inevitable.

Should you think I exaggerate the magnitude of the problem, let
me note the recently accomplished OSD Task Force Conference
Report on Cost Principles dated November 8, 1985, We can provide
you with a copy of that report.

It was written by 20 defense “‘costing experts’—government em-
ployees—examining existing regulations, of which there are 48 in
total. It found 38 of those 48 defective in one or more significant
ways: Specificity, clarity, practicality, and effectivity-—and made
more than 71 distinct recommendations for DAR Council actions
with the DOD.

We are not dealing with a precise science, but with general prin-
ciples subject to individual interpretation colored by perception—
interpretations over which even specialists and experts can and do
disagree in the majority of cases. While there is room for improve-
ment, and I believe that improvement is going on right now, and I
believe that progress can and will be made, but there will always
be significant areas that are imprecise.

I exhort this subcommittee to ponder the good sense and fairness
of reserving the opportunity to deal with these areas in a nonad-
versarial forum, through discussion and negotiation at the level of
the contracting officer and the auditor, as has been the past prac-
tice, rather than taint the procurement process with the aura of
administrative actions prescribed by a bureaucratic tribunal dictat-
ing severe penalties, stigmatizing industry, and its employees, and
making no distinction between willful misconduct, contract clause
interpretations made in good faith, and honest errors of judgment.

Mr. Chairman, that conciudes the AlA’s prepared statement. I
would ask that my full statement be included in the record. We ap-
preciate very much your giving us this opportunity to share our
opinions with you. If you have any questions we will be glad to
answer them.

[The statement of Mr. Menaker follows:]
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SUMMARY OF TESTIMONY OF THE AEROSPACE INDUSTRIES ASSOCIATION (AlA}

The AlA believes that the goal of ferreting out and punishing fraud against
Government programs is a laudable one. But the Congress must be carefud, in the process
of strengthening the Government's investigatory and prosecutorial tools, not to negiect
the fundamental principles and protections of due process.

AlA has fundamental concerns about elements in the bills pending before the
Subcommittee {1} to amend the civil False Claims Act and {2) to establish an
administrative bureaucracy for prosecuting small fraud cases.

First and foremost a person should not be penalized for false claims based on
negligent, unpurpeseiul conduct. There should be no liability without a showing of actual
knowledge of falsity or, at a minimum, reckless disrewd (involving a conscious

culpability} for the falsity of a claim,

Second. the Government should be required to prove its cass by clear and convinging
evidence, whether in court or the administrative tribunal. This is generally the present
gtandard under the civil False Claime Act; it should not be diluted at the same time as
other elements of the Government's job in proving civil fraud are belng made easier and
perialties are being made more severe.

Third, there iz no demonstrated need to grant testimonial subpoena power to
investigating = officials preparing administrative cases involving false c¢laims. The
Administration opposes thess "extracrdinary powers" as being without "demonstrable
Justification.™ AJA agrees. Any use of civil investigative demands authorized under the
civil False Claimns Act shouwld be subjected to all of the same protections incorporated In
the Antitrust Civil Process Act.

Fourth, a genuinely active, independent zssessment of the merits should be made
before a false clairn case is tried In an administrative forum. This is not too much o ask
for in retwrn for the elimination of the inherent protections found in the udiclal process.

in addition tc these key areas, the Subcommittee must give carefid scrutiny to the
proposals on qui tamn suits and greater access to grand jury materials. No changes should
be approved which open the door for potential abuses lustifisd solely on the grounds of

pursult of fraud.



241

STATEMENT OF FRANK B, MENAKER, JR.
ON BEBALP OF THE
AEROSPACE INDUSTRIES AESOCIATION OF AMERICA, INC.
BEPORE THE
SUBCOMMITTEE ON ADMINISTRATIVE LAW AND GOVERNMENTAL RELATIONS
©.5. BOUSE OF REPRESENTATIVES
COMMITTEE ON TEE JUDICIARY

FEBRUARY 5, 1986

CONCERNING AMENDMENTS TO THE
PALSE CLAINS ACT, INCLUDING
THE PROGRAM PRAOD CIVIL
PENALTIES ACT



242

Mr., Chairman and members of the Subcommittee, my name is
Frank H., Mensker, Jr. . I am the Vice Pregident and General
Counsel of Martin Marjetta, I am appearing here today on behaif
of the Aerospace Industries Asscciation of America, Inc. {("AIA"
or “Association®), the trade sgsoclation which includes among its
members this Nation's leading manufacturers of commercial, mili-
tary and business aircraft, as well as helicopters, aircraft en-
gines, missiles, spacecraft and an array of related components
and equipment. Accompanying me is Paui C. Besozzi, a partner in
the Washington, D.C. law firm of Hennessey, Stambler & Siebert.
AIA appfeciates the opportunity to participate this morning and

present its views on a most important topic. The Association ig

presumably only one of many organizations with opinions about

today's subiect matter, We hope that in developing its recom-

mendations the Subcommittee will consider the views of a broad

spectrum of aimilar interested parties and their representatives.
1 would ask that my full statement be included in the record of

these hearings.
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1. INTRODOCYION

No one in good conscience can logically criticize any
reasonable effort, legislative or otherwize, to prevent or root
out fraudulent claims against Government programs, AIA is no ex~-
ception.

There are many laws and regulations on the books designed to
deal with possible Ffrasdulent activity in Government programs.
Indeed, according to the American Bar Association's ("ABA"™)
Section of Public Contract Law, the government contract area, for
example, is “already covered by more than 400 statutes, and
reguelations that provide the Government with criminal, civil and

administrative remedies” for fraud. 1/

1¥. REASON FOR HEARINCS: PERCEIVED NEED 70O

STRENGTHEN AND IMPROVE ENFORCEMENT TOOLS

We understand that the primary reason for this hearing is a

growing perception that at least some of our laws dealing with
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felee or fraudulent ciaims, such as the c¢ivil False Claims Act
{3y u.5.C. 13779 et smeg.}, are in nead of retooling and
strengtnening. For some tima there have been periodic proposals
to establiah a Govarnment-wida administrative mechanism, outside
the judicial system, for dealing with allegedly fraudulent claims
involving emailer aums, especially in the wvariopus
Government~administerad loan and benefit Programs. The
proponents of this Program Fraud legisiation arque that in many
ceaes the amounts involved cannot Justify the allocation of
vajuable prosecutorial respurcas; therafore, many of thesa
amailer cases go unprosscuted.

Together, these perceptions and opinions have produced a
nupber of bilis now pending before thie Subcommittee. 2/ Others,

with similar or identical goais, are pending in tha Senate. 3/

III. ESSENCE OF PROPOSALS: INCREACE PENRALTIEE, EASE
THE PROSECUTOR'S BURDEN AND REACH UNPROGECUTED PRAUDS

Among other things, the pending biiis would eignificantiy
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increass monetary penalties under the existing civil False Claims
Act, overturn or diluta court-eatablished standards of knowledga
and proof under this statute, substantially enhance the Govern-
ment's investigatory tools and powers in the falge claims area,
and provida certain graatar accass to grand jury materials, pre-
sumably to aid in civil fraud proaecutions. Most significantly,
the Program Fraud proposals would establish an additional
government-wide administrative bureaucracy for dealing with
eileged falee claims involving less than §$100,0800, pziﬁa:ily on
the theory that many such frauds currently ara going unpro-
aecuted.‘j/ In theory, the cumulative &ffect -~ and apparent
primary goal -- of all thesa proposals would ba to make the
Guvernment ‘s task of detecting and punishing a fraudulent clainm,

at least in the c¢ivil context, an easier ona.

IV, AIA'S GENFRAL PERSPECTIVES AND SPECIFIC CONCERNS

There ia nothing inherently wrong with such a goal. Sut AIA

believes that this eim nmuat ba balanced with the nead toc maintain
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fundamental principles of due process in the standards and
procedures enmployed by the Government in enforcing the laws.

The Assocliation recognizes that an administrative process
may be the needed mechanism for handliing large numbers of smaller
fraud cases. However, the Association strongly believes thst
leginlators should proceed with deliberate caution when it comes
to remeoving the 1nherent protections affcorded by the judjcial
syatem. AIA is concerned that, in a number of fundamental
regpects, the proposals digrupt this egsential equilibrium and
would lead to erosion of fundamental due process rights. fThis
concern is greatest when it comes to removing the inherent
protections afforded by the judicial process and substituting an
administrative mechsnism where the allegedly wronged agency
gerves as investigator, prosecutor, judge and injtial appellate
authority. % The dangers inherent in such an approach are
chvicus.

The Asgocietion has closely followed the development of the

Program Fraud bills in the Congresa. In addicien to AIA's
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overall concern with the creation of a new "civil fraud”
bureaucracy, AIA’s daepest concerns with thase proposals lia in
the following key areas:

A, The standard of intent or knowledga necessary Lo esta~
bliah <¢ivil 1liability under a judicial or adminiatrative frame~
work for prosecuting false or fraudulent claima.

8, The Government's burden of proof in establishing that a
claim is false cor fraudulent under alther such framework.

C. The availability of testimonial subpoena powef to Gov-
ernment officials investigating allagations of false cor fraudu~
lent claims, especially in an administrative context whare tha
investigatory target may.have only liqited access to the nature
of the charges and evidence against him.

D. The lack of any requirement for activa, truly indepen-
dent, proaescutorial raview and approval bafora proceeding to try

falea claims allagations in an administrative forum,
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A. The Standard of Intent or Knowledge

Probakly no cother element of the Program Fraud, and new the
civil False Claims Act, proposals has been the subject of greater
discussion and interpretation than the standard of intent or
knowledge required t¢ establish liability. Indeed, in AIA'Ss
view, this element of these legisiative proposals ls probably the
most critical and potentially far-reaching in impact.

AIA Dbelieves that a person should not ke held liable for a
faise or fraudulent claim {or statement) unless he acts with con-
scious culpability. The person must have acted (1) with actual
knowladge that the claim was false or (2) with "recklesy dis~
regard” for the falsity of that claim. WNo lesser standard should
ke approved, especially for application in a broadiy employed ad-
ministrative apparatus.

Reckless disregard under such a standard would cover the
perscn  whe conscicusly and deliberately shields himmelf from in-

formation necessary to asseas the falsity of a claim. This is
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the “oatrich®™ or “hesd~in~the~gsand” scenaric which ahould not be
permitted as a convenlent avoidance of liability. HReckless dis-
tegard also could encompass the person who, Ffaced with a signifi-
cant and clear tisk of falsity {i,e., & signal that somathing is
amias), daliberataly proceeds in consclous diaregard cf that
risk., §/ 7Tha concept of "reckleaa disregard™ is not a new ona in
the context of Program Fraud proposals, Previous versions of
such bills hava included this term. 7/

AIA believas that it would be unraasonabla to apply any
broader standard, such a5 one that generally would penalize
negligenca or, more gpecifically, the failure to conduct an in-
vestigaticon that =a “ressﬁnable and prudent man" ahould or would
conduct. Such a atendard drifts far afield of traditional common
law concepts of fraud., MNoreover, as compared with existing court
precedent, it would appear to lmpose a moat lenient and broadeet
interpretation of the civil False Claims Act, 8/

Purthermeore, application of euch an inharently eubjective

definition would have decidrdly practical implicsaticone, In thia
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day and age it is reasonable for a businessman to rely on the
actions of responsible employees who aasist in the preparation of
claims against the Government. Adoption of some form of
negligence standard, wrapped in a duty to investigate, could make
it no longer reasonable for chat businessman to rely at all on
his enployees, even his mogt trusted cones.

Negligence, mistake, inadvertence, indeed, honest disputes
with the Government, these are not the stuff on which judgments
of fraud or falslty should be based--whether it be in a court or
in an administrative proceeding. The standard of intent or
knowledge adopted by the Subcommittge should very clearly and

precisely excliude such unwitting conduct from its ecope.

B. 7The Government's Burden of Proof In Establishing

That A Claim le PFalse or Praudulent

The various proposals before the Subocommittee would permit
the Government to establish liability for a false or fraudulent

claim~~whether in a court or administrative proceeding--based
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mecrely on a preponderance oOf the evidence. This is a clear
dilution of the Government's burden of proof ag currently
required, 5/

AIA has previously noted that the proposals pending before
the Subcommittee would significantly increase the substantial
monetary penalties currently applied to false or fraudulent
clajims, The Association believes that the damage provisionms of
the civil palse Claimg Act--and its administrative progeny, the
Proyram Fraud bill--would fall somewhere between the criminal
penslty available to the Government under the criminal False
Claims Act and a compensatory recovery under & contract or common
law. Currently, under the civil False Claims Act, the Government
can recovet double damages, plus penalties and costs of the civil
actjon, Under the pending proposals, the penalty amounts would
be increaeed anywhere from 2 and a half to % times the present
leval, In AIA'S view, it is unprecendented and unfaly to permit
what amounts to punitive damages without a higher level of proof

than that required for compensatory damages. Similar penailty
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levels ere included in the pending Program Fraud proposala.

In AIA*s view, these changes, when coupled with a iightening
of the burden of proof, would permit the Government in effect to
obtain what amounts to punitive damages, without a higher level
of proof thsn that reguired for compensatory damages. The fact
is that the clear and convincing standard of proof is freguently
epplied in cases involving fraud allegations or severe admini-
etrative penalties. 10/ For all these reasons, AIA believes that
the Government's burden of proof should be retained at the “clear
end convincing evidence® level under both the civil False Claims

Act and any Program Fraud bill.

C. Zhe Avallability of Testimonial Subpoena

Fower To Government Inveatigeting Officiels

Thie issue erissa in two contexts In the proposals now pend-
ing before the Subcommittee. In both cases. AIA's paramount con«
gern ie the need for euch a powerful investigatory tool, the po-

tentiel for ebyee end the protectione efforded thoee who might be
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the targets of such gubpoenas.

The first context in which this issue arises is the engrafe-
ing of a eivil investigative demand mechaniam for potential gourt
proceedings Brought under the civil False Claims Act. Authority
for government lawyers to igsus ¢ivil investigative demands
{"CIiba") already exists in one area of the [.8. code--antitrust
law., 11/ the Subcommittee should carefully asseas whether the
factors which Jjustified the grant of CID authority in that con-
text are equally applicable here, In any case, a CID mechanism,
withh or without testimonial subpoena power, applied in the givil
False <(laims Act arena should include each and every protective
mechanism afforded undey the existing antitrust law and its in-
terpretive cases, Finally, the Subcommittee should plcaely exa-
mine the extent to which testimony taken in this pre«judicial
context should be automatically shared with other government in-
vestigators, especially those seeking to impose penalties through
administrative adjudications,

This gecond context in which the testimonial subpoena power

59-415 0 ~ 86 - 8
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issue arises is the grant of such authority directly to investi-

gators preparing for potential administrative proceedings under a

Program Fraud statute, AIA is unalterably opposed to such a
grant, even 4if it is restricted to the Inapectore General them-
aslves. There is little or no evidence to show that such inves~
tigators truly need such Iindependent subpoena euthority to do
their jobs euccessfully.

Moreover, without olear and preciee limits on the use of
such subpoenas (and the data gathered thereunder)}, AlA believes
that there is e potential for misuse in an administrative envir-
ocnment, where there would be decidedly less protecticns than af-
fcrdgd under the CID etructure. For example, based on the pendw
ing proposals, in the CID context the target of such a subpoena
would be told up front of the allegatione of conduct violating
the lew and would be able to eessk & court ruling gquashing the de-
mand, In eddition, information collectad by a CID would be
specifically exempt from disclosure under the Freedom of Informa-

tion Act (5 U.S.C. 5582). Finally, subpoenaed testimony under
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such a CID must be “concerning documentary material or informa-
tion," To AIA'S knowledge, none of these fundsmental protections
has been included in any of the proposals for testimonial sub~
poena power in the Program Fraud context.

The import of g¢rsnting testimonial subpoena power to the
Government's investigators 1is even more significant in light of
the limited discovery rights that would be available to the tar-
get of such a subpoena., Under most of the Program FPraud pro-
posais, the person would have no right to obtain the notice s#nt
to the Attorney General as the basis for the administrative case.
In fact, unlike the CID mechanism, when subpoened to tesatify by
an investigator, the person would not have to be glven any speci-
£ic information on the nature of the sllegations against him,
The agcused's discovery rights at the hearing stage generally
would be iimited and left to the discretion of the hesring
examiner. There are no minimum discovery rights provided to the
accused enabling adequate trial preparation.

The Administration wisely has been {and remains) opposed to
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granting testimonial subpoena power to administrative investi-
gating officials under a Program Fraud bill. In a letter dated
November 4, 1983, concerning §. 1134, a Program Fraud proposal
currently pending in the Senate, the Justice Department gtates

uneguivocaily.

",..[tlhe Department of Justice and the Ad-
ministration continue to obiect to.,,author-
izing the Inspectors Genersl to compel the
testimony of witnesses. We Jo not believe
that there is a demonstrable justification

for such extraordinary powers and we are ser-

fously concerned with the potential this pro-

-vision creates for interference with ongoing

eriminal investigations, While we recognize

that the proponents of 5. 1134 have made ef-
forts to accommodate Our concerns on this is-
sue, the proposed procedure for Department of
Justice review of testimonial subpoenas is

simply unworkable.” (emphasis sdded)., 12/

AIA wholeheartedly agrees with that stand and, to date, is
aware of no change in this Administration position, The

Inspectors General have been quite successful in their efforts to
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ferret out fraudulent or faise claims without this unprecedented
power, which is not even possessed by the Federal Bureau of
Investigavion, _1¥ It should not be included in any Frogram

Fraud bill approved by the Congress.

D. THE NEED FOR AN INDEPENDENT
ASSESSMENT OF PROSECUTORIAL MERIT

The Program Fraud mechanisms before the Congresas generally
leave to the agency allegedly wronged the task of both investi-
gating and referring to prosecution the offenses charged., 1In ad-
dition, employees of the wronged agency would try the cases and
the agency head generally would git as the initial appellate
judge of a decision by one of his underlings.

AIR recognizes that the combination of such functions in a
singie agency is not without precedent in administrative law,
Moreover, some of the Program Fraud bills have attempted to cre-
ate & greater degrem of independence within the agency, for hear~

ing examiners trying these cases. And where there are sgency ad-
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minjstrative law judges, this may ba jass of a potantial problem.
8¢ill, in 1light of tha stigma of the accusations and the

severity of tha penalties, at some point in the administrative

process--prior to ovrogsecution by the agency--an indapendant

assessment should ba made of tha merits of the case. Most of the
panding Program Fraud biils pay lip service to this suggesation by
providing for "passive approval® by the Dapartment of Justice of
an administrative proceading. In AIA*s view, this is not encugh.
At a minimum, there should be a requirement for “active" approval
or disapproval by the Departmant of Justica. 14/ That is tha
only way to ensure that $he merits of these cases are baing
evaluated closaly by the Attorney Ganeral. AIA notes that the
ABA's Section of Public Contract Law, among others, has takan a
similarly strong position on this matter. 15/ The Association
believes that the Subcommittee should give this isaue the highast

consideration.
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E. Additional AlIA Concerns

In addition to these four msjor itemm, AIA wants to provide
comments on asveral other areas of concern about the proposals
pending before the Subcommittee,

i. Administrative Liabllity and The Standard of Appellate

Review -~ The Program Fraud propesels before the Subcommittes
would adopt a relatively narrow stenderd for appellate court re-
view of the hearing examiner's fectual findings. Generally,
these findings are limited to review for support by substantial
evidence in the record. On the other hand, the Administrative
Procedure Act ("APA"} {5 U.5.C. 706) ellows an appellate court to
set aside ‘Tagency action, findings and conclusions found to be
arbitrary, capricious, an abuse of diacretion, or otherwise not
in accordance with law.” The Contrect Disputes Act {41 U.S5.C.
609} offers another, more comprehengive, atandard of appellate
court review. AIA mees no reason why Program Fraud adminiatrative

decisions, with thelr potential for substantiel penalties end as-
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segaments, should be subjected to any lesser standard of appel-~
late review, Any Program Fraud hill approved by the Subcommittee

should include a standard at least egual to that in the APA.

2. Qui_ Tam Suits -- There are proposals in Congress, in-
cluding some in H.R. 3317 now pending before the Subcommittee, to
modify the gui tam provisions of the civil False Claims Act. 1t/
Generally., the apparent intent of these revigions would be to
provide a greater incentive for use of this existing statutory
mechanisn.

The concept of private attorneys general is hardly a new
one, but AIA must offer a word of caution. The Subcommittee
should take care to avoid adopting provisions that could sti-
mulate a raft of £limsy actiona which only aserve to soak up the
courts' {and the Government's) time without a genuine basis. If
gui tam suits are to he encouraged, there should be a mechanism
for tempering the overenthusiastic citizen prosecutor, perhaps by
requiring that he pay the defendanta' costs of fending off any

gui tam suit deemed by the court to he without s substantial
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basis. The provisions of the Equal Access To Justice Act af-
forded an analogous remedy in the case of certalin goevernment
lega) actions, 17/

3. Access To Grand Jury Materials -- Although these pro-

posals do not amend the civil False Claims Act, they apparently
have been put forward in the interest of enhancing the gowvern-
ment's ability to prosecute fraud in the civi) forum. Tradi.
tionally, access Yo grand Jury materials outside the criminal
progecutor’s office and the court has been limited to.a select
group of 1ndi§iduéls. The law and courts have been reluctant to
grant expanded access to such sensitive materials without speciw-
fied showings. 18/ AIA would urge the Subcommittee to proceed
with wapecial caution when it comes to the proposals to expand
such access beyond traditional borders., Learned members of the
bar have repartedly axpressed deep concerns about aimilar initjia-
tives pending 4in the other House. 13/ AJIA beifaves that thome

concerns are justified,
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V. CONCLUSION: A FINAL PERSPECTIVE

There is another aspect to AJA's concerns which warrants the
Subcommittee’s consideration. It is difterent in the sense in
thet it 4is not couched in legal terminology. Rather, it is a
simple end direct appeal to the fundamental concepts of felr plsy
and sven-handednsss. While seemingly mundame, these concspts ere
the very underpinings of a process in which the Government,
stepping down from {ts sovereign th;one, enters into the free
market place to trensact the businsss of doing business with the
private sector, This is an arena in which thoss engaged have
elected conscicusly and voluntarily to provide the services and
material essential to our national defense.

Admittedly, this election is not totelly altruistic.
Induetry contemplates a fair and reasoneble return on its
investment of human end material resources. Without such &
return, it could not compete to ettrect the capital and

inveetment reguired to accumulate the fecilities, plant end
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personnel essential to performance, We believe that this
arrangement has served both industry and this Governﬁant well,
Both have prospered and we look Eorward to the continuance of
thia relationship in the Future. However, if in the conduct of
businees with the Government, industry Iis obliged to assume
unconscionable risk or is burdened through law or intimidetion
with penelties and punishments dieproportionete to eny offense or
intended wrongdoing, industry will be discouraged from
participating in the arena of defense contracting. éiven the
complexity of. that business, the wvolume of transactions, the
pctentialr for innocent error, the uncertainty end vagarity of so
many of the rules, the ?isks to industry become unbearable and_
prohibitive. This is not a threat, but an appeal to reason.
Congress must and should discern the meaningful distinction

between the risk to en individual aubmitting but one claim to the
Government dealing with but one and, in the terms of reference to
thet individual, significant matter and with a defense contractor

who, within the course of a single contract, aaserta literally



264

hundreds of thousands if not millions of transactions...each one
of which c¢an constitute a distingt claim, When aggreg;ted, the
potential for penalty is unbounded--far greater than the penalty
would be under like criminal and civil statytes in which the
accused is assured of all the normal safeguards of due process.
And guite frankly, the statistical probability for getting caught
up in an acgusation of ¢ivil or Program Fraud is almost
inevitable.

I cannot tell you how disconcerting and disryptive to a
defenae contractor is any such charge. HNot only does it taint
the nature of our relationship with the customer and do
uncalculable damage to our corporate image, but it generates a
host of activity totally unrelated to accomplishment of the final
objective-—contract performance-~the cost of which is reguired to
be absorbed by the contractor even when innocent of the charge.

Should you think I exaggerate the magnitude of the problem,

jet me note the recently accomplished repert of the OSD Task

Force Conference Report on Cost Principles dated 8 November 1985.
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1t was written by 20 Defense “cogting experts” examining existing
regulations~~of which there are 48 total., It found 35 of thoge
48 defectiva in ona or more significant waye {specificity,
clarity, practicality, or effectivity) and made more than 71
¢istingt racommendations for DAR Council action.

Wa are not daaling with a precise ecience but with gensral
principies  subject to individual intarpretation colo:ed. by
parception--intarpretations ovar which even specialists and
experta can and do disagree in the majority of caseé. While
there is room for improvement, and I bellieve some progress can
and will be made, there will always be significant areas of
*gray”. 1 exhort this. Subcommittes to ponder the good sense
fairness of reserving the opportunity to deal with these gray
areas in a non—-adversarial forum througk discussion and
negotiation at the level of the contracting officer and auditor,
as has bsan our past practice, rathar than taint them with the
aura of administrative actions prescribed by a bureaucratic

tribunal dictating severs penalties, etigmatizing industry, and
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making no distinction between willful wmisconduct and honest
errors of judgment.

That concludes AIA's prepared statement, Agaln, the
Association has appreciated this chance to share it opinions with
you. AIA certainly stands ready to formally or informally assist
the Subcommittee as it further considers the proposals. I am now
prepared fo answer any questions that you might have., Thank you

for your attentjion.
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POOTNOTES

Letter From Thomas E. Abernathy, Chalrman, Section of Public
Contract Law, American Bar Asscogiation, To Senator William

V. Roth Jr., July 20, 1984, at 1; see Hearing Before Sub~

comm. on Oversight of Govi. Mgmt. of Senate Comm. on Govern-

mental Affairs on 8. 1134, (June 18, 1985}, at 8B (Testimony

of Karen Hastie Williams) {hereinafter "Senate Hearings, at

!l).

A —————

See, e.g., H.R. 2264, H.R, 3317, H.R. 3334, H,R, 3335 (all

95th Congress, ist Session).

See, €£.9., 8. 13134, 5. 1582, 8. 1673 {all 9%th Cong., 1st

Session}.

There has been much discussion of the need for an adminis~

trative mechanism being driven by the Juatice Department’e

lack of rescurces. See §. Rep. No, 212, 9%th Cong., ist
Sess., at 5, 38, 39 {hereinafter "Senste Report, at "y,

Nc suggestion has been made that some of the prosecutorial
burden might bhe assumed by the defreuded agenciee' own

lewynrs. See Federal Crop Insurence Corporation v. Heeter,

T6%  P.2d 723 {8th Cir. 1985) (FCIC epparently euccesefully

brought its own suit on false claims of $25,639.%0).
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Setting up, staffing and running a government-wide admini-
strative program presumably also would consume substantial

Governmental resources.

Cther members of Congress have voited analogous concerns,

See Senare Report, at 68-69 {Minority Views of Senator

Cochran)s 132 Cong Rec, 5299-300 (dally ed. January 21,

1986) {Remarks of Senator Bawkins).

In the Senate Hearings, a key Administration witness agreed
that beyond atiual knowledge, these were the types of con-
duct that should be covered by the term *reason to know"

that a claim {or statement) was false. See Seuaté Hearings

at 15 (Testimony of Acting Assistant Agtorney General
Richard K, Willard}.

See, ©.g., §. 1780, 97th Cong., 2d Sess. (1981}.

Several Federal Circuits require a showing of specific in-

tent to defraud under the civil False Claims Act. See,
#.g9., United States v Asrodex, 469 F.2d 3003, 1007 {5th Cir.

1972): United States v Mead, 426 F.2d 118, 122 (9th Cir.

1978y, Others require a showing of actual knowledge of
feleity, and nothing lass, Ses, e.g., United States v
Bughes, %85 F.24 284, 286-287 (7th Cir. 1978); United States

o e B A i

v Ekelman & Associatss, 532 F, 24 545, 548 {6th Cir. 1976).

Even the decision in United States v Cooperative Grain and
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Supply Co.,» 476 F.2¢ 47 {8th Cir. 1873), off-cited in
support of a nagligencs-type standard, found .that the
dafendants’' c¢onduct was “extremaly caraless and foolish,®
noting that it “approaches  fraud, an intentional
misrspresentation” sinca "the intent to deceive of a
fraudglent misrepresentation nay includs a recklsss
disregard for the truth or falsity of a belief.* 476 F.24
at 60,

See, e.g., United States v Exelman & Associates, supra, 532

F.2d at 548 {&éth Cir. 1976);: United States v Foster Wheeler .

Corporation, 447 F.2d 166, 101 {24 Cir. 1871); United States
v Mead, supra, 426 F.2d at 123 {8th Ciz. 1970); aee alsc
Bageny V United States, 570 F.2d 924 (Ct. C1. 1978}.

See, #.9.. Wocdby v INS, 38% U.S. 276, 285-286( 19686)
(depurtation). Sea Island Broadcssting Coxp. of S§.C. v FCC,

€27 F.24 240, 244 (D.C, Cir.}, gert., deniad, 449 U5, 834

{1980} (revocation of radic license); Loftin snd Woodward,

Int, v United Btatea,, 3577 F.24 1206, 1236-37 {5th Cir.

1478) (incomg tax fraud).

Sea 15 U.S.C. 1311-1314 {sntitruat civil procees).

Eenste Report at 37 {Lettar from Acting Assistant Attorney

General Phillip P. 8rady).



13/

14/

16/

17/

18/

210

See Spnate Rearings at 28 (Testimony of Acting Assistant At~

torney General Richard K. Willard), '

Even under the present system, the Justice Department was
apparently able to make pome determinations that many of
these cagses "had no prosecutive merit.” Senate Report at 35
(Letter of Milton J. Socolar).

See Senate Hearings, at 99-100 (Statement of Karen Bastie

Williams).

See 31 U.S.C. 3730,

SGEf E'a" former & tL5.C. 504,

Bee generally Federal Rule of Criminal)l Frocedure &{e):; U.S.
v Sells Engineering, Inc., 463 U.8. 418 (1983}.

Federal Contracts Report, Vol. 44, No. 21, 948-949 {November

%5, 1985},
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Mr. FLICKMAN. Thank you both. That was an excellent statement
as well.

I would just comment, Mr. Menaker, on page 17, when you talk
about the review standard-—the appellate review standard-——

Mr. Menager. Yes, sir.

Mr. Guickman [continuing] I think the standard that you cite
there is the standard for review of rulemaking decisions. It is my
understanding from staff that the standard for on-the-record adju-
dicative review is the basic substantial evidence rule, which I think
is a—at least that is what I have been advised—which is a more
complete review, and the burden is not quite as great as it would
be under the arbitray andcapricious standard for rulemaking.

Mr. MenaxkeRr. | thank you for pointing that out.

Mr. Guickman. [ just make that point for you, so it is not quite
as bad as you thought it was, s what [ was trying to say there.

1 would like to go to the issue that you both talk to—it has to do
with the state of mind involved in a false claim. I guess the ques-
tion here is: Actual knowledge—I think all of us could agree, that
if, or either of you, willfully, intentionally as either any lay person
would describe that, and with malice of forethought, try to go in
and defraud the Government by doctoring up a claim, that would
be a satisfactory definition for the purposes of the False Claims
Act.

The question would be, is it has to do with constructive knowl-
edge, or the kind of should-have-known, but didn’'t know, but not
necessarily negligence either. We are talking about a middle stand-
ard that, as an example, an individual says, “Don’t tell me what
you are doing, I tell my staff people, but if you have to play around
wg;h those claims, fine, but [ don’t want to know anything specific
about it.”

How do you feel about a should-have-known standard that is not
a negligence standard, but some kind of standard which says that
if you acted in reckless disregard of the truth but you might not
have had actual in front of you type of knowledge; should that not
aiso be covered under the False Claims Act?

Mr. Cross. 1 think something like reckless disregard certainly is
fine. 1 think the question of should-have-known is really open to
what does that mean. In the case of my company, and I am certain
in the case of the other companies represented, that the number of
offices you might have and the number of different projects ongo-
ing are quite great. I mean, we are a company of less than 200
people. We have five offices in Maryland, offices in Pennsylvania,
Hawati, and three overseas. And trying to, just from a company of
our size, keep track of what might be going on that might lead to a
claim at some point down the road is a burden of impossibility if it
is not very tight in terms of constructive knowledge or something
of that sort.

Mr. GuickmanN. You would want a definitional standard of
should-have-known that would be clear enough and severe enough
so that it would not lead to an unnecessarily vague interpretation
that might push you down toward the negligence standard?

Mr. Cross. That is correct.

Mr. GLickMAN. OK. Mr. Menaker.
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Mr. Menaxkgr. Yes, sir. Certainly actual knowledge and reckiess
disregard would be a standard that we would advocate very strong-
ly. When you asked about should-have-known, if causes me even
greater distress. In our corporation, for example, we have 67,000
employees. They are located all over the country, very actively en-
gaged in the Government contracting process. When you combine
the work that they do, particularly in the administrative area, with
the lack of precision that does exist with regard to understanding a
number of these regulations and interpreting them, it would worry
me, and I think it would worry a lot of people In our organiztion to
say should have known.

Mr. Grickman. 1 think that you make a good point there and |
think that that is something we are going to have to deal with. 1
am sensitive to this particular situation.

I don’t think either of you addressed the issue of raising the
damage amount from $2,000—maybe you did, 1 don’t recall—to
$10,000. T wonder if either of you have any—on a per claim basig.-
do you have any feeling about that? Mr. Menaker, or Mr. Cross,
either one of you?

Mr. Menaker. 1 don’t have a view on that. Certainly $2,000 is a
minimal amount. If you are looking at it from a deterrent effect, a
higher amount would have a more deterrent effect.

Mr. Cross. I think from our viewpoint it is the procedural issues
that concern us, not the amount of thespecific damages.

Mr. GrickMman. 1 was going to ask you some questions about the
due process points but 1 think you have covered them In your state
ment, both of you, but particularly Mr. Menaker, pretty carefully.
We will work with you on this.

It is my intention to move ahead legislatively. The Senate is
moving ahead and we will also, but we will do so reasonably, so we
will keep you informed of what is going on.

Mr. Cross. We appreciate that, thank you.

Mr. GLickMAN. Mr. Kindness.

Mr. Kinpness. Thank you, Mr. Chairman. 1 have no further
questions.

Mr. GLickman. OK.

Mr. Cross. I might say, from my viewpoint, Mr. Kindness, we ap-
preciate your sensitivity in your earlier questioning of some of the
witnesses on the smail business concerns, because it is a real issue,
as I pointed out in cur statement, about how some of these features
would affect small businesses, and how they could possibly defend
themselves in some of these cases. Thank you.

Mr. Kinpness, Mr. Chairman, if T might just ask one question,

Mr. GLICKMAN. Sure.

Mr. KinpNESS. 1 envision cases that we are falking about under
program fraud bill in particular, perhaps, involving a number of in-
cidents—for example, timecards, allocable to one contractor or an-
other in which, as 1 understand it, we would be talking about sepa-
rate counts, so to speak, that might be quite numerous in total, but
would come under the program fraud, the administrative type of
approach. And if we were talking about a thousand or something
like that, which could conceivably and apparently has occurred—
where they were misallocated as to hours, or misallocated as to one
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contract or another—you could have a very substantial amount of
potential penalties involved in a somewhat unified proceeding.

In such a case, of course, I would imagine that a $2,000 maxi-
mum, or a $5,000 maximum, would make it at least a 100-percent
difference in what is invoived. So, I would certainly urge there be
consideration by the subcommittee of how such cases ought to be
dealt with, whether they should be joined in one action--as pre-
sumably they should. But when they are joined, should they come
under the administrative process or the normal judicial process.
That one is a question that is left open here, I think.

I would also urge, Mr. Chairman, that the record remain open on
these hearings for some time here—10 days or so, I think. I would
like to ask if Mr. Menaker could provide for the record, as he indi-
cated, a copy of the report referred to in his testimony at about the
last page or so.

Mr. Menager. Yes, sir, [ will be delighted to do that.

Mr. GLickMAN. We will keep the record open for an additional 10
days if anybody wants to supply additional material for the record.

Mr. Kinpyess. Thank vou, Mr. Chairman.

Mr. GrickMaNn. Thank you. I appreciate you both testifying.

Mr. MeNagges. Thank you.

Mr. Cross. Thank you.

Mr. GuickMAN. The last witness is Mr. Howard Cox, Deputy As-
sistant Inspector General, Department of Defense.

Mr. Cox, we appreciate your cooperating with us and with the
previous panel on time. Sorry it has taken so long but it is a com-
plicated subject.

TESTIMONY OF HOWARD W. COX, DEPUTY ASSISTANT
INSPECTOR GENERAL. DEPARTMENT OF DEFENSE

Mr. Cox. Frankly, sir, I look forward to any way we can demon-
strate that the Defense Department and industry can get along,
and if this will perhaps help in that regard we are glad to do it.

Mr. GLICKMAN. Perhaps, as Mao Tse-tung said, “A long march
starts with a single step.” Maybe it has started today.

Mr. Cox. Mr. Chairman, with your permission, I would like to
insert my prepared statement for the record and summarize it.

Mr. Guickman. Your entire statement will appear in the record
and you may summarize if you wish.

Mr. Cox. Thank you, sir.

If I may commence my remarks with just an observation. It is
interesting to notice perhaps how far we have come since the GAO
report, that you referred to in your opening statement, was origi-
nally issued. At that time, I was a member of the Senate Govern-
mental Affairs Committee staff and we considered putting in a pro-
gram fraud bill. We had representatives of an aerospace company
who appeared before our committee at that time and represented
in 1981 that there was no such thing as procurement fraud in the
Department of Defense.

I think the last 5 years have proven that the accuracy of that
particular representation and hopefully the growing need for this
particular kind of legislation—a program fraud bill,
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I would like to thank you for the opportunity to appear on behalf
of the Office of the Inspector General. I would like to make it clear
that I am appearing on Mr. Sherick’s behalf. He is unfortunately
recuperating from an operation, otherwise he would appear, as he
has in two previous Congresses, to support this particular piece of
legislation. My comments represent only the views of the Office of
the Inspector General and not of the administration. Mr. Willard’s
comments do that.

The Office of the Inspector General continues to support, as we
have In the past, the establishment of an administrative penalty
mechanism to address false claims and false statements submitted
to DOD and the development and aggressive use of civil, adminis-
trative, and contractual remedies for fraud.

Traditionally, criminal prosecution has been treated as the pri-
mary weapon against fraud, and in many instances, as a precursor
to any other actions taken. This has sometimes led to the practice
that when a prosecution has been declined, there was no subse-
guent attempt to seek any other form of address from the offender.

We in the Inspector (General’s Office have, through a number of
efforts, attempted to stop this practice, and improve the way we ad-
dress fraud in our programs.

We have issued a DOD directive to establish a single authority in
each military department to coordinate criminal, civil, administra-
tive, and contractual remedies in fraud cases.

We have encouraged simultaneous civil and criminal referrals of
fraud cases to the Department of Justice.

We have designed and presented a fraud training program for
auditors, mvestlgators contracting officers, and the like, to height-
en everyone's awareness as to where fraud exists in DOD pro-
grams.

Furthermore, we have increased efforts in providing fraud train-
ing to program officials, particularly personnel assigned to con-
tracting responsibilities.

Each of these efforts has yielded improvements in the use of ex-
isting remedies for fraud. They have also clearly shown us that ad-
ditional remedies are needed, which is why the Program Fraud
Civil Penalties Act is so important.

Many of the cases referred to the Department of Justice for
criminal prosecution are declined by DOJ for a variety of reasons.
Many of these cases clearly involve false claims and false state-
ments.

I believe the GAQO report that you referred to identified that of
all the fraud cases that were referred during the period they
looked at, two-thirds were declined by the Department of Justice.
However, GAO concluded that two-thirds of tbose cases were prob-
ably good cases, that is, that someone did indeed submit a false
claim or false statement. But the Justice Department for a variety
of reasons decided not to prosecute.

We certainly can’t dictate the priorities to the Department of
Justice from the Department of Defense. But ultimately, we in the
Department of Defense are responsible for the integrity of our own

rograms. We believe that false representations, people lying to get
nefits they are not entitled to from DOD, lying to get contracts,
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or contract payments that they are not entitled to in DOD, de-
serves an appropriate response by the Department of Defense.

There are several examples iliustrating the need for civil penalty
authority, particularly in the procurement area. I have included a
number of examples in my prepared statement. I would just like to
add an additional two.

We recently had a case in Michigan where a contractor on an
Air Force base submitted a false claim for $900,000. The entire
claim was false. He did not do any of the work equaling $900,000.
We caught the claim before it was paid and, therefore, we did not
pay the claim. We presented the case to the local U.S. attorney for
criminal prosecution, who declined because the Government did
not lose any money. Loss is one of the usual things that the De-
partment of Justice legitimately uses as a criteria. But yet, we
have an individual who boldly sought to get almost $1 million from
the Department of Defense, and goes virtually without any kind of
penalty because of the gap that exists in these particular areas.

We had another case in another U.S. attorney’s office where an
Air Force contractor had submitted $50,000, again, for a claim for
work he had not at all performed. That case, too, was declined,
again, based upon the dollar cutoff level and the fact that the
claim was not paid. This, by the way, was with a U.S, attorney who
just before that had prosecuted an individual for fishing with the
wrong kind of worm in a Federal park.

I am not here to dictate his priorities. He has needs and con-
cerns. But, again, the Department of Defense has needs and con-
cerns. Clearly, the criminal justice process cannot respond to all of
our needs and concerns, nor would we necessarily want it to. We
think that this civil program will provide an adequate closing of
this loophole that exists between those serious cases that we feel
are sertous and those that can’t get adjudicated through the crimi-
nal gustice process.

There are a number of particularly important aspects to H.R.
3335 on which I would like to comment. First, the bill includes
false statements as well as false claims. This is extremely impor-
tant in the area of contract fraud, especially when a contractor cer-
tifies a variety of different things that the Government reguires a
contractor to certify to as part of doing business,

For example, we require contractors to certify whether or not he
is or is not a small business. Large businesses traditionally have
sought to overcome or to circumvent this requirement by falsel
certifying that they are small businesses, thereby cheating goocK
faith small businesses out of these kinds of contracts,

Traditionally, if the contract is successfully performed by the
large business, we don’t get a criminal prosecution because the
US. attorney will say, the Government wasn’t harmed. You
wanted a clean building, you got a clean building even if he did lie
to get the contract.

These are traditionally the kinds of cases we feel this particular
penalty would be very, very valuable in.

These kinds of certifications are traditionally accepted by the
Government in contracting, at face value, and are rarely ques-
tioned, because much of the Federal contracting process relies upon
us relying on the integrity of the contractor.
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We do business in DOD with more than 250,000 prime contrac-
tors and more than 400,000 subcontractors. To police the claims
and certifications and deliveries that these people present, the De-
partment has approximately 10,000 auditors and 8,000 inspectors
and investigators. There is no way we could or we would even want
to police on a regular basis that kind of performance, which is why
we must rely upon the truthfulness and the integrity of those who
are presenting us with goods, or presenting claims for money.

When we find that someone has misrepresented the facts, has
done so knowingly, or in gross negligence, we feel that we should
be allowed to respond with an appropriate penalty.

Second, we believe that the knowledge standard provided for
here—"knows or has reason to know”—is an appropriate one for a
finding of liability under the act. We favor this general intent pro-
vision over a requirement to establish specific intent to defraud in
order to make a finding of liability. This general intent standard
has been generally accepted in the majority of civil cases that have
been litigated under the False Claims Act and in other administra-
tive matters.

One aspect of tremendous importance which is found in 8. 1134,
Senator Cohen’s bill, but 1s absent from the House proposal, con-
cerns the availability of testimonial subpoenas to the investigating
official-—in our case the DOD inspector general

The need for such authority is critical to our successfully uncov-
ering false claims and false statement schemes. Proof of knowledge,
be it constructive or actual, is particularly difficult in fraud cases,
where conspiracies often exist and form the basis for the undertak-
ing of the deception,

We have no way to pierce these kinds of conspiracies unless we
can get those who are responsible to come before us and talk to us.

Many DOD contractors currently are aggressively seeking to
limit of ocur ability to speak with corporate personnel, which makes
the need for this authority even more critical. And, contrary to as-
sertions made by others who are interested in not having this bill
become law, there is ample precedent for the testimonial adminis-
trative subpoenas by Federal agencies.

As the gggate Governmental Affairs Committee report points
out, there are over 60 statutes which grant testimonial subpoena
authority to administrative adjudicatory bodies as well as investi-
gatory bodies.

I should also point out that the inspector general community has
had documentary subpoena power since 1978, and there is not a
single documented instance where that subpoena authority has
heen abused. I think that there are adequate performance records
to show that the investigators who would be using this authority
are trained professionals. For those few instances where an abuse
might be present—and, again, it is speculative, as 1 said, there has
been no identified abuse—any U.S. district court certainly has the
authority to require the inspector general to respond to a motion to
quash or require the inspector general to go to court to demon-
strate the legitimacy of an investigation, the fact that the testimo-
ny is reasonably related to that legitimate investigation and that it
would not be burdensome upon the individual to provide that kind
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of testimony. It is just standard judicial review of administrative
subpoenas.

We also believe that a potential penalty of $10,000 is a more
useful deterrent than the 35,000 penalty currently provided in H.R.
3335. It should be noted that Congress, in passing the Defense Au-
thorization Act, recently allowed DOD to impose an administrative
penalty of up to $20,000 when certain DOD employees fail to report
employment offers by DOD contractors. Certainly, the submission
of a false claim or a false statement by contractors to obtain bene-
fits and taxpaver funds deserves no less than that kind of a poten-
tial penalty.

The provisions of the act dealing with notice, hearings and deter-
minations of liability will serve to protect the right to a fair trial
and reasonable hearing for any person alleged to be liable, and pro-
vide adequate due process for all parties concerned. Indeed, it may
be argued that the utility of the bill might be substantially under-
mined if it costs the Government $50,000 in administrative costs in
order to impose a $5,000 penalty.

It should be noted that the recently enacted Defense Procure-
ment Improvement Act allows DOD to impose far greater adminis-
trative penalties for certain kinds of contract fraud in a more expe-
ditious and less costly manner.

Finally, as regards the various proposals to amend the False
Claims Act, I will simply outline certain certain improvements
which the inspector general’s office believes are essential.

First, the act, we believe, should be clarified to state that a find-
ing of liability should be based upon a preponderance of the evi-
dence standard, demonstrating that the accused knew or should
have known of the falsity of the submission. The preponderance of
the evidence standard has been adopted by the majority of Federal
circuits which have examined the False Claims Act. We feel that
the act should be amended to make thisthe standard across the
board.

Second, we believe that the penalty should be raised from 32,600
to $10,000, and that the Government should be able to recover
treble, rather than double damages. Again, under the Defense Pro-
curement Improvement Act, a contractor who submits a false claim
to DOD on a DOD contract is liable for treble damages under the
False Claims Act.

It doesn’t make any sense whatsoever to hold DOD out as the
only organization that can take benefit of this treble damage provi-
sion. Fraud in I{11S or the Department of Agriculture is just as im-
portant there, and they, too, should enjoy the benefits that we have
with regards to treble damages.

In conclusion, we believe that the Program Fraud bill will pro-
vide an important weapon to the Department of Defense, as similar
provisions have already been of great assistance to the Department
of Health and Human Services 1n their campaign against medical
fraud. It is ironic that HHS has had this authority to combat fraud
in health programs, but that DOD does not have this authority to
deal with fraud on Government contracts.

We are willing to work with Congress and look forward to pro-
viding any assistance that we can.
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If 1 may, sir, just one final observation. There was some discus-
sion earlier, as the impact of these kinds of statutes upon the appli-
cation of the Contract Disputes Act, and would fraud on these par-
ticular areas have any adverse impact upon the orderly disputes
resolution process under the Contract Disputes Act.

In our opinion, sir, it would not. Section 6 of the Contract Dis-
putes Act and the Boards of Contract Appeals decisions interpret-
ing section 6 clearly hold that fraud takes the matter out of the
contract disputes process. If fraud is indeed involved, the disputes
process has no application to the resolution of the issue. That is
always appropriate outside of the contract disputes process.

We feel that this act is consistent with that.

When that act was considered in 1978 and some antifraud provi-
sions placed in it act, a number of contractors represented that this
would somehow allow contracting officers to raise tbe specter of
fraud, to cloud contract negotiations, and that coniract negotiations
would come to a standstill if contracting officials were allowed us
to raise fraud on an easy basis.

1 tbink the documented history of the Contract Disputes Act
since 1978 has shown such that horror, stories have never taken
place, that fraud is only alleged in contract disputes negotiations
when it is reasonable to do so, and when it is a proper matter for
consideration by the Department of Justice and those investigative
organizations tbat have the responsibility for looking at fraud.
Clearly, a contracting officer has an obligation to be sensitive to
fraud but he is not in the job of raising that as a defense or argu-
ing it in the context of a contractual dispute.

[The statement of Mr. Cox follows:]
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Srarement oF Howarp W. Cox, Depury AssistanT InspEcToR GENERAL,
DerARTMENT OF DEFENSE

¥R CHAIRMAN AND MEMBERS OF THE COMMITTEE

T would iike to thank you for this opportunity to appear
on behalf of the Office of the Inspector General of the
Department of Defense and provide ocur comments on an important
legislative matter, the proposed Program Fraud Civil Penaltieg
Act, H.R. 33315. My comments represent only the views of
the Office of the Inspector General, DoD, since the
Administration®s views are being presented to this Committes by
the Department of Justice. This legislation will permit the
Inspectors General to more effectively combat fraud, waste and
sbuge, and further implement the Administrations's initiatives
in this area,

The Office of the Inspector General continues to support,
as we have In the past twe Congresses, the egtablishment of an
administrative penalty mechanism to address false claims and
false statements gsubmitted to the Department of Defense and the
development and agygressive use of c¢ivil, administrative and
contractual remedies for fraud in conijunction with or in lieu
of ¢riminal prosecution. Traditionally, criminal prosecution
hag been treated as the primary weapon against fraud, and in
many instances, a8 a precursor to any other action to be taken.
This has sometimes led to the practice that when prosecution
wag declined, there was no subsequent attempt to seek
administrative actlon to punish offenders, protect the
Government and recover feonds lost through fraud., This practice
seemed to favor a one shot remedy, the criminal case, at the
expense of any other related efforts,

We in the Inspector General's Office have, through a
number of efforts, attempted to stop this practice, and improve
the way we address fraud in our programs. Our efforts have
been directed at achieving a coordinated approach to the
invegtigation of fraud and the timely iaposition of appropriate
remedies for fraud available to us, We have taken several
decisive steps in thig ares;
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o We have issued a Dob Directive requiring the
establishment of a single authority in each Military Department
and Defense Agency to monitor fraud investigations and to
coordinate griminal, civil, administrative and contractual

remedies for fraud,

¢ We have encouraged simultaneous c¢ivil and criminal
referrals of fraud cases to the Department of Justice,

o We have designed and pregsented a fraud training
program for auditors, investigators and attorneys. This
program familiarizes the participants with DoD contracting
procedures, fraud investigative technigues, and relationships
with the Department of Justice. TFurther, the program describes
and stressess the need for coordinated application of
administrative, civil, contractual, and c¢riminal remedies for
fraud., We have now presented this program 16 times with over
6530 attendeesg,

o Increased efforts have been made in providing fraud
awareness training to program officials, particularly personnel
asgsigned to procurement responsibilities. During the last two
years, the Inspector General and the military oriminal
investigative organizations have made over 6,840 fraud
awareness presentations bto over 255,000 attendees woridwide,
‘*hese briefings stress improved recognition of potential fraud
and more effective use of available remedies.

Fach of thege efforts has yielded improvement in the uge
of existing remedies for fraud. They have also clearly shown
us that additional remedies are needed, which is why the
Program Fraud Civil Penalties Act is so important. The Act
offers a mechanism for an appropriate Government regponse to
instances of fraud that occur but are not now addressed by the
Government for a varitety of reasons.
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Many of the cases referred to the Department of Justice by
DoD are declined for prosecution. Many of these cases clearly
involve false claims and false statements. However, there are
many reasons for not prosecuting these cases, including the
evidentiary standard required to prove criminal viclations, as
well as other priorities to which the Department of Justice

must devote its resources.

In making these resource allocatjion determinations, one
criteria which is used is the dollar value of the loss to the
Government in the case. Therefore, some United States
Attorneys have established thresholds below which, absent
speclal cirgumstances, fraud ¢cases will generally not be
accepted for prosecution. While the Department of Justice is
clearly responsible for such prosecution decisions, the
integrity of DoD programs must ultimately be the responsibility
of the Department of Defense. Accordingly, we believe it is
necessary to have a procedure within the Department of Defense
to appropriately address those instances of fraud which the
Department of Justice does not prosecube, but which clearly
impact upon the integrity of our programs.

There &re several examples illustrating the need for a
civil pehalty suthority, particularly in the procurement area,
which is a primary area of interest for the Inspector General.
An administrative penalty mechanism could have been utilized in
the following closed casess

¢  Based on a GAO report, a Department of Justice and
Naval Investigative Service investigation
identified over $600,000 in fraudulent
overpayments on a base maintenance contract in the
Norfolk, Virginia, area. The contractor was found
to have deliberately overbilled the Navy on
numersous items, Because of evidentiary problems,
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a decisjion was made to seek criminal prosecution
on only $25,000 in false claims. Sobsequently.,
the Department of Justice determined that $25,000
wag too small an amount to justify prosecution,
and the Case was declined for both criminal and
civil action., An administrative penalty in this
caze could have facilitated a recovery of a
substantial loss.

A contractor engaged in & conspiracy with a DoD
contracting officer in order to be awarded z DoD
contract. The contracting officer falsified the
need for a sole source procurement and, in
collusion with the contragtor, allowed the
contractor to write the Government's sole source
justification for the award. While prosecution
was declined, in part because DoD discovered the
scheme before the actual award of the contract and
before there was a dollar loss to the Government,
a conspiracy to defraud was clearly evident.
Again, an administrative penalty would have been
appropriate to punish this attack on the integrity
Of the procurement process.

A medical supply company, in concert with a
military doctor who was a part owner in the
company, arranged to have a medical device
purchased from the company on a sole source basis.
Using his position as a senior medical advisor,
the milivary doctor succeeded in recommending that
this product be purchased DoD-wide on a sole
spurce basis. The device was ultimately
determined to be defective by the Food and Drug
Administration, and possibly dangerous to use. It
wag withdrawn from DoD supply channels, The
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military doctor was convicted of related charges
in Federal court and administratively reduced in
rank at retirement. No criminal action wag taken
against the company or its officials. An
administrative penalty against the company would
have bheen appropriate in view of its coelilusion to
defraud Dob. :

A painting contractor was regquired to use enamel
and oil based paints and apply them with rollers
and brushes to portions of structures exposed to
the elements on a military installation. A
guality assurance ilnspector caught the contractor
applying latex water base paint with a sprayer,
The contractor was stopped from performing the
balance of the work, thereby limiting the amount
of monetary loss to the Government, The
pepartment of Justice declined prosecution of the
case since we stopped the contracter early and
prevented an extensive loss which would have given
the case greater prosecutive merit., An
administrative penalty would clearly have been
sppropriate here.

A contractor was to erect and paint fences on a
military installation. The contractor was
discovered using Government eguipment and property
to do part of the work and then failing to comply
with contract specifications in the rest of the
work. The Department of Justice declined
prosection in favoer of administrative and
contractual remedies, which could have included an
administrative penalty hearing, had the Act been
in effect at the time.
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o In the CHAMPUS area, we have identified numerous
cases where hoth claimants and medical service
providers have submitted false claims and
statements for treatments which were never
provided, or for fraudulent overtreatment. In
those cases where we have obtained prosections,
our efforts to recover the funds have been
successful, Howewver, many CHAMPUS fraud cases are
not progsecuted because, even though fraud has been
proven, the loss to the Government is under $5,000
and criminal prosection in such cases is declined
in favor of higher dollar cases. Given the fact
that CHAMPUS ig a program exceeding $1 billion
annually with a substantial vulnerability %o
fraud, the imposition of an administrative penalty
in such cases is a valuable tool to ensure
recoveries of losses due to fraud.

o A contractor operated a parts store on 10
different military bases. He illegally inflated
parts prices on each contract. While the total
frauvd amounted to over 550,000, no single base was
defrauded for more than $§,000. Each case was
presenied to nine separate United States
Attorneys, and was declined at each office because
the dollar value was too low.

There are a number of particularly important aspects to
H.R, 3335 on which we would like to comment, First, the bill
includes false statements as well as false ¢laims. This is
extremely important in the contract fraud area, especially when
a contractor falsely makes a variety of certifications, such
as:
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a certification of small business size status;
a cvertification of minority statusy
a cvertification regarding allowabiliiy of

)

i

overhead costs;
a cvertification regarding the completeness and
gecuracy of cost and pricing data.

These certificates are usuzlly accepted at face value and are
rarely gquestioned because much of the Federal contracting
process relies upon the integrity of Dol contractors to
accurately provide such information. When a false
certification is discovered it undermines this essential
relationship. These cages are rarely prosecuted, and unlike
false claims, there is no clvil statutory remedy for false
statements. This bill will close this existiag loophole, and
allow DoD te penalize ¢ontractors who undermine the integrity
cf the contracting process.

Of eqgual importance is the need for a false statement
provision for use in noncontractor cases, False certifications
by individuals which permit them access to such programs as VA
mortgage benefits, GI bill education participation and the like
not only undermines the integrity of those programs, but
results in increased program costs in direct payments as well
as adminlstration expense.

Secondly, we believe the knowledge standard provided for -
~*knows or has reason to know"-~ is an appropriate one for a
finding of liability under the Act. We favor this "general
intent" provision over & reguirement to establish specific
intent to defraud in order to make a finding of liability.

This general intent standard has general acceptabllity in civil
cages litigated under the Falge Claimg Act and in
administrative matters,

59-415 0 - 86 ~ 10
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In light of concerns raised by some interest groups that
the legislation should make clear that mere mistakes or
inadvertence are not actionable under this bill, we would
endorse certain clarifying language, such as that contained in
the reported version of §,1134, Senator Cohen's bill., That
bill states clearly that, absent actual knowledge regarding
falsity, only 9ross negligence from the accepted reasonable man
duty to ensure claims or statements are accurate will cause
liability to attach. This is a reasonable reguirement and one
which directly attacks the problems of certifiers “"burying
their heads" g0 a8 not to be informed of the basis of their

submissions.

One aapect of tremendous importance which is found in
S.1134 but is absent from the House proposal concerns the
availability of testimonial subpoenas to the imvestigating
official., The need for such authority is critical to our
successfully uncovering false claims and false gtatement
schemes. Proof of knowledge, be it constructive or actual, is
particularly difficult in fraud cases, where conspiracies often
form the basis for undertaking the deception. Documents alone
don't always supply the link necessary to establish
regponsibility. Proof of knowledge is more often established
by the testimony of coworkers, inspectors, accountants,
subordinates, or others. Many BoD contractors are aggressively
seeking to limit cur ability to speak with such persons, which
makes the need for this auvthority even more eritical. And,
contrary to assertionsg made by others who are interested in not
having this bill become law, there is ample precedent for
testimonial administrative subpoenas by Federal agencies. The
Securities and Exchange Commission ugesg it as does the
Antitrust division of the Department of Justice, the Department
of #iousing and Urban Development, and the Federal Trade
Commission., Congress itgself has recognized the need for
subpoenaing witnesses before its invegtigative committees when
documents alone don't tell the whole story. Finally, it should
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be noted that Inspectors General have issued hundreds of
documentary subpoenas under the Inspector General Act of 1978,
and there is not 2 single reported instance of abuse of this

power.

We also believe that a potential penalty of $10,000 is a
more useful deterent than the $5,000 penalty provided in H.R.
3335, That figure, of course, is not a mandatory imposition
but rather affords the trier of fact flexibility in setting an
appropriate penalty in the most egregious case. It should be
noted that Congress recently allowed DoD te impose an
administrative penalty of up to $10.000 when certain Dop
employees fail to report employment offers by contractors,
Certainly, the submissien of false claims and false statements
by contractors to obtain benefits and taxpayer funds degerves
no less a potential penalty.

The provisions of the Act dealing with notice, hearings
and determinations of liabllity will serve to protect the right
to a falr and reasonable hearing for any person alleged to be
liable, and provide adeguate due process for all parties
concerned. Indeed it may be argued that the utility of the
bill wight be substantiately undermined if it costs the
Government $50,000 in administrative costs in order to impose a
$5,000 penalty. It should be noted that the recently enacted
Defense Procurement Improvement Act allows Dol to impose far
greater administrative penalties for certain kinds of contract
fraud in a more expeditious and less costly fashion.

Finally, as regards the various proposals to amend the
False Claims Act, I will simply ocutline certain improvements
which the Inspector General's Office believes are essential.

First, the Act should be clarified to state that a finding
of liabillity should be based on a preponderance of the egvidence
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standard, demonstrating that the accused knew or should have
known that the submission wag false, To reguire a showing of
gpecific knowledge is inappropriate in a noncriminal forum.
Further, the inclusion of the hetter reasoned standards
encompassing constructive knowledge for liability will end the
confusion presently found in the clrcuit courts.

Second, we believe that the penalty should be raised from
52,000 to $10,008, and that the Government should be able to
recover treble, rather than double damages. Under the Defense
Procurement Improvement Act, a contractor who submits a false
claim an a DoD cosntract is liable under the False Claims Act
for treble damages, plus costs of the civil action. There is
no legitimate reason to restrict this penalty only to false
claims on DaD contracts,

In conclusion, we believe that the Program Fraud Bill will
provide an important weapon to the Department of Defense, as
similar provisions have already been of great assistance te the
Department of Health and Human Services {HHS) in their campaign
against fraud. It is ironic that HHS has had this authority to
combat fraud in health programs, but that Department of Defense
has not had this authority to deal with fraud on Defense
contracts.

The Inspector General is sager to work with Conaress in
developing a meéchanism which will provide due process and
snable the Government to effectively combat fraud.

Mr. Chalrman, thigs concludes my statement, I am prepared

to address your gquestions.
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Mr. GrLickmanN, Thank you, Mr. Cox, for an excellent statement.

Mr. Kinpness, 1 wonder if 1 might just ask one question to follow
up on the last point.

Mr. GLickMAN. Sure.

Mr. Kinpness, I would appreciate having your view on that
matter of an interaction with the Contract Disputes Act, If 1 under-
stood what you said correctly, there would be, since it is easier to
prove fraud under the biils we are talking about here, it would be
much easier to yank cases out from under the Contract Disputes
Act procedure, would it not?

Mr. Cox. That would be correct, sir. With the Contract Disputes
Act, and legislative history that I have seen, sir, we are dealing
with the orderly resolution of normal business disputes. When we
are talking about fraud, we are talking about one party intention-
ally deceiving the other party, or improperly deceiving the other
party for the purpose of an unfair benefit. Clearly, that is not
something that the normal disputes process should address.

Mr, Kinpness. No, | agree there. If the question is raised—let’s
say that there was a false statement on the part of a contractor
who had a claim pending, a false statement with respect to minori-
ty employment or equal opportunity, or some other of the many,
many things that are supposed to be certified in a bid, that would,
I take it, remove the case from a contract disputes procedure and it
would become moot for the moment at least, I think.

Mr. Cox. 1 believe, sir, that under the decisions that have come
up from the Armed Services Board of Contract Appeals, they will
not remove the issue unless the fraud directly concerns the claim
under discussion.

Mr. KinpNess, Thank you. Thank you, Mr, Chairman.

Mr. Grickman. 1 think it is a good point, though. I don’t think
we want the whole series of cases being enforced here that don't
relate to unlawfully taking more money from the Government in
dollars than you are entitled to, so we may want to explore that in
some way.

I just have one question. As I understand, the Department of De-
fense considers itself exempt from the Administrative Procedure
Act and, therefore, does not utilize administrative law judges. How
will the Department of Defense handle the hearing examiner so as
to ensure fairness? -

Mr. Cox. With regard to the application of the Administrative
Procedures Act and these particular bills, both the Senate bill and
the House bill require that the hearing officials meet certain stand-
ards with regards to independence, certain standards with regards
to background training, and the like.

I believe the Department of Defense is more than willing to
create or draw upon existing resources to find those kinds of people
which exist within DOD.

The Senate hill requires certain requirements. It requires, for ex-
ample, that people be in a grade level of GM-16 and the like.

In the Department of Defense, we have, for example, military
judges who have been certified as judges and have served in crimi-
nal trials who have authority to adjudicate the death penalty. We
should not be precluded from calling upon this corps of trained in-
dividuals to serve in this kind of a factfinding capacity. We would
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in no way want to delete—would dilute the necessary independence
and requirements for training and background. But we would also
ask that since we have certain individuals of special skills in DOD
that we would like to be able to draw upon.

Mr. GrLickMaN. That raises another interesting question. The
fraud that may be pursued under this bill is fraud within a mili-
tary department. What you are saying is, we would have military
personnel entering decisions affecting civilian people.

Mr. Cox. That is correct, sir.

In that regard there may be some current concern that this
somehow violates the Posse Comitatus Act or a variety of other
things—-some people talk about using military authorities to en-
force civilian laws. It may be some concern that in the legislative
history that point should be specifically addressed.

We in DOD would like to use those skilled people. We also under-
stand the concerns of Congress and civilians at large of somehow
subjecting civilians to, if you will, military authority.

The point is, sir, in contracts, for example, we have a number of
military officers who are contracting officers. Clearly, a contracting
officer’s decision under the Contract Disputes Act has a direct
impact upon the contractor. No one has ever alleged that a mili-
tary contracting officer is incapable of making that kind of a deci-
sion. I would ask for similar considerations with regard to this.

Mr. GLickMmAN. In the Contracts Disputes Act, he is not in a posi-
tion to enter a so-called judgment against the other party, is he, for
damages?

Mr. Cox. A contracting officer’s final dsecision would be a final
judgment unless the contractor sought to appeal it to the court of
appeals ¢r the Board of Contract Appeals.

Mr. GLicKMAN. But it doesn’t have any penalty assessment, does
it? I am just trying to determine if we have some sticking point
that is far more serious than I had dreamt about,

Mr. Cox. The only thing, sir, I can analogize it to both the Army
and the Air Force, in the area of suspension and debarment, the
ultimate suspension and debarment decision which has an impact
at least as equal to this, by both the Army and the Air Force is
made by a military officer. Their capability to do it has been specif-
ically upheld by Federal circuit courts which have examined that
particular issue.

Mr. Gruickman. OK. I don’t know whether debarment, which re-
lates to future actions or suspension, which relates to current ac-
tions, is the same in a penalty procedure in which you are trying to
get something affirmatively from a civilian entity. I just think that
is something we have to look into.

Mr. Cox. We would request clear guidance on it.

Mr. GuickmaN. T am concerned about it.

Mr. Kindness, do you have any additional questions?

Mr. Kinpness. No, thank you, Mr. Chairman.

Mr. Grickman. We thank you, Mr. Cox.

[The statement of Mr. Stark, and the combined statement of Sen-

ators Cohen, Roth, and Levin, follow:]



291

STATEMENT OF CONGCRESSMAN FORTNEY H. (PETE) STARK
BEFORE
TME SUBCOMMI1TTEE ON ADMINISTRATIVE LAW AND GCOVERNMENTAL RELATIONS
HOUSE JUDICIARY COMMITYTEE
FEBRUARY 5, 1886

Mr, Chairman, Members of the Conmittee:
I appreciate the opportunity to teatify, I will be very brief.

! urge the Subcommittee to develod more effective incentives for
government and contractor employees te "blow the whistle” on fraud
against the Government, I've introduced a bill, HR 1975, which I
believe can help,

1863 FALSE CLAIMS AND QUY TAM ACYT

This bill takes the 1863 false claim and qui tam idea and tries to
restore it o life through amendments that override a number of
Judicial decisions that have made the ancient gul tam concept
toothless.

ln short summary, the false claims/gui $am concept provides that a
citizen can bring an action againzt someone cheating the public,
onr bebalf of the goverament and himselfl as a taxpayer/citizen, The-
bill became sssentially inoperative through a series of court
decisions which held that no one could bring a qui pam action on
the basis of information already in the hands of the
government--and in this day and age, that is arguably ALL
information! {The Law Review articles of Northwestern University
{Vol 67, Ne. 446 {1972}) and UCLA (Vol. 20, No. 778 {1973)}
deseribe in detail the history of the Act and how it was
emasculated by the time of World War 11,13

HR 1975: AMERDMENTS TO RESTORE TME 1863 ACT

I*ve attached a Ramseyer of the current law and how the bill Y've
introduced would change the law, In short, in the false ¢laims
section of the law my bill would €1} subject military personnel te
the prohibitions on participating in a false claim, (2} make it
clear that Lthe sale to the U.8, of defective or improperly tested
products weuld constitute a false claim, and {3} increase the
penalty for suech actions.
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in the gui tam section, it would make it clear that (1} an acilon
againat the filer of a false claim may not be dismissed il the
Government does not institute appropriate acticn to correct the
violation, (2} a case may not be dismimsed Just on the grounds
that the information was in the hands of the government, {(3) the
rewards for bringing a qui tap should be more realistic in light
of what would otheruwise be grossly excessive rewards on a large
contract, and (%) court costs may be authorized from the defendant
tc the bringer of the azction,

REASONS FOR THE 1863 ACT REPEATED TODAY

I've also attached a description of the origin of the bill, The
Civil War, which saw the first billion dollar Congress, was of
course a time of rushed, massive spending on the military., The
flood of spending brought out a rash of crooks and shoddy
contractors. The parallels with today are striking! Our
great-grandfather predecessors deglided to fignt fire with fire: 1f
30 muoch money was flowing that many were tempted to gheat, then we
should enlist gitizens to fight corruption and offer rewards to
those who put their careers and even thelr lives on the line by
reporting corruption,

With today's masaive flows of amcney to the Pentagon, NASA, and
others, T think it is worth trying again., Would it work? I think

20,

POSSIBLE AMENDMENTS

I would suggeat that the ideas in my bill could be sunset in, =say,
five years, which would give your Committee time to See how useful
the propesal is in operation and what its impact on the courts
might be.

You may alac want to add language clarifying that there has to be
some "knowledge®™ that a defective product is being 3old to the
government,

~ SENATE ACTION

Senator Grassley has a similar but longer bill in the Senate
Judiciary Committee. Attached is a summary of some of the
differences betWeen his bill and mine. His bill has been reported
from Subcommittee to the full €ommittee. There are rumors that
some in the Senate want to block the bill. If true, I would
suggest that is a compliment to what an important tool this could
be Lo ensure that contractors give the public 5 full dollar's
value, I would urge the House to take up this fight as soon as

possible.
CORCLUSTON

I rirmiy believe that beinmg able to win a significant reward for
reporting malfeasance will provide the economic freedom to enable
more employees to do their civic duty,
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FALSE CLAIMI AND QUI TAM ACT AS AHEﬁbED BY H.R. 197%
A RAMSEYESR

31 USC 3729 False Claims

ia

A PEFrAGn #E A L LT A P i .. o b kS : o
iiable to the United States Covernment for a civil penalby of
#7960 $10,000, an amount equal to 2 times the amount of damages
the Government suatains because of the act ¢f that person, and

coats of the civil action, if the person—-

{1} knowingly presents, or causen to be presented, to an officer
or employee of the Government or a member of an armed force a

tested product for payment Or approval;

{2}-(6} [no changel

31 BSC 31730 Civil actions for falase claims

{(a} The Attorney General diligently shall investigate a violation
under section 3729 of thia title. If the Attorney General [inds
that a person has violated or is violating section 3729, the
Attorney General may bring a ¢ivil action under this section
againat the person. The person may be arrested and ball aest for an
amount of not nmore than $2,000 and 2 times the amount of damages
sworn to in an affidavit of the Attorney General.

{bY{1) A perscon may bring a civil action for a violation of
section 3729 of this title for the perscn angd for the UYnited
States Government. The district courts of the United States have
Jurisdiction of the action. Trial is in the judicizl district
within whose jurisdictional limits the person charged with a
viglation 1s found or the violation ocours,. An action may be
dismissed only 1f the court and the Attorney General give written
consent and thelr reaons for consenting.

{2} A copy of the couplaint and written disclosure of
substantially 211 material evidence and information the person
possesses shall be served on the Government under rule ¥ of the
Federal Rules of Civil Procedure (28 App. ¥SC). The Government may
proceed with the action by entering an appearance by the H0th day
after being notified. The person bringing the aection may proceed
with the action if the Government--

(A} by the end of the b60-day period does not enter, or gives
written notice to the court of intent not to enter, the

action; or

{B} does not proceed with the action with reaxsonable diligence
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within b months after entering an appearance, or within
sdditional time the court allows alter notice.

(3} If the Government proceeds with the actien, the actien is

conducted enly by the Government. The Government is not bound by
an act of the peracn bringing the actlien.

%)

hoirodboa—was-eouighl, {If the Gavernmeat daes nat graeeed with-

the action, the court shall dismiss an action brought by the
persop uniess the person demonstrates--

{4) that the person informed the head of the department
Qr agency concerned of the evidence OP#anarmatioa on
whizgh Lhe ac¢tion 18 based; and

{B} that the Government has not, within six months
thereafter, instituted appropriate Zotion L. to gerrect
the vielation.]

(e)(1) If the Goverament proceeds with the action, the persen
bringing the action may receive an amount the court decides is
reasonable for disclosing evidence or information the Goveranment

s St ——— o

praceeds of the action or settlement of a claim or such greater
amount not te exceed $1,000,000 as the court determines to be fair
and reéasonable compensahlon, and snail be paid out of those
proceeds, The person may also receive an amount for reascnable
expenses the court Tinds to have been necessarily incurred and
tosts awarded against the defendant.

{2} If the Government deoes not proceed with an actien, the person
bringing the action or settling the claim may receive an amount
the court decides iz reascnable for cellecting the civil penalty
and damages. The amount may nct be more than 25 1 percent of the
proceeds of the action or settlement , or such greater amount not
to expeed $1,000,000 as the court determines Lo be fair and
reasonabile campensation and shali be paid cut of theose proceeds.
The person may also receive an amount for reasonable expenaes the
court finds te have been necessarily incurred and cost®s awarded
against the defendant.

{d) The Government im not liable for expenses a person incurs in
bringing an action under this section.
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Mr. Chairman, we want to commend you for holding thege

hearings to address what many of us consider to be an extremely

serious problem -- fraug against the govermment., We appreciate

the opportunity b0 present testimony this morning on leyislation

we've proposed, S. 1134, the Program ¥Fraud Civii Remedies Act,

that we believe goes a long way toward solving this problem.

Fraud in federal proyrams is pervaeive, affecting benefit and

assistance programs, as well as programs for mortyage insurance,

crop subsidies, disaster relief, and vhe like. Procurement fraud,

in particular, has seemingly fiourished in the past few years with

the plethora of reporkts on mischarging, cross-charging, and

egregious overcharging.



