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recover losses incurred as a result of fraud, waste, and abuse. These
cases, in part, are the reasons why H.R. 3334 was introduced.

Second, while the False Claims Act is not a penal statute, it
does have an important deterrent effect. The False Claims Act
allows the Government, on behalf of the taxpayer, to recover losses
suffered through the submission of fraudulent claims. The double
damages remedy has been a part of the law since 1863 and it im-
plicitly contains a significant deterrence element.

It is analogous to the treble damages remedy available to private
plaintiffs under the antitrust laws and actions authorized under
the civil RICO statute.

The double damages recovery, with the accompanying civil fine,
is intended to be a substantial penalty—to forcefully discourage in-
dividuals and companies that do business with the United States
from engaging in fraudulent practices.

It is my understanding that the subcommittee has before it other
bills—H.R. 3753; HR. 3828, by Mr. Berman and others—which pro-
pose that the current double damage remedy in the False Claims
Act be amended to provide for treble damages, and as well to
strengthen the citizens’ suits provision.

I also understand that Senator Grassley’'s companion bill, S.
1562, on this subject also provides for treble damages. Frankly,
having worked for many years with antitrust legislation, the idea
of treble damages in this statute has both substantive and symmet-
rical appeal to me.

In this context, I might mention that very soon I will be intro-
ducing a five-part antitrust reform package on behalf of the admin-
istration. Included in that package will be an amendment to sec-
tion 4A of the Clayton Act which would allow the United States as
a plaintiff to recover treble damages under the antitrust laws.

Ironically, right now only private parties automatically have
their damages trebled in antitrust actions, whereas the United
States may only sue for either injunctive relief or, where it is the
party actually harmed by the anticompetitive action, actual dam-
ages.

The United States will use these amendments to the Clayton Act
to respond to circumstances where the Government is the victim of
a price-fixing conspiracy or a contract bid-rigging situation. If the
United States is prepared to amend the antitrust laws to allow
treble damages in these circumstances, Mr. Chairman, it seems log-
ical to me that this subcommittee consider treble damages in the
context of the amendments to the False Claims Act as well.

Related to this debate is how this subcommittee ultimately de-
cides the question of the appropriate definition of damages in the
False Claims Act. My bill-H.R. 3334-—would broaden the scope of
the damages to be doubled. Under current law, the Federal Govern-
ment is limited to actual damages, which are then doubled under
the statutory formula. Sections 101(a) and 101(b) of H.R. 3334
would make consequential damages the measurement standard-—
thus allowing a recovery for indirect losses that are tbe result of
the fraud as well as actual, direct losses. The Justice Department,
for example, believes that this is a necessary change to ensure the
recovery of replacement costs in every case.
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There is a relationship between the decision on measurement of
damages—actual versus consequential—and whether treble dam-
ages should replace double damages. I defer to the expertise of the
members of this subcommittee as to whether or not the double
damage remedy contained in the current law provides a sufficient
deterrent.

My only point is that your resolution of the appropriate measure-
ment of damages i$ an important and related element to consider
as part of the overall policy decision.

I would add that the Department of Justice is understandably
concerned that the insertion of a treble damage remedy couid have
the counterproductive result of encouraging courts to continue to
view the False Claims Act as a criminal rather than a civil law.

Last, but not least, of my general observations, is a point that I
feel must be stressed at the outset. I do not view these legisiative
proposals as anticontractor in nature. That is certainiy not my mo-
tivation, nor do I believe it is the motive of the administration.
Rather, these legislative proposals should be viewed as protax-
payer. There is no question in my mind but that the responsible
representatives of the private sector share our common goals.

Specifically, these goals are an efficient Federal procurement
process that results in the purchase of quality products and serv-
ices at fair prices and that the Government should be abie to effec-
tively recover its losses when victimized by fraud.

Allow me now to turn {o these proposed amendments contained
in my two bills and highlight those that I think are the most de-
serving of note. To my mind, the most important amendments con-
tained in H.R. 3334 deal wilth the intent standard and the burden
of proof in the Faise Claims Act. The language of the act currently
provides that the Federal Government need only prove that the de-
fendant knowingly submitted a false claim.

However, this statutory standard has been misconstrued by some
courts so as to require the Government prove the defendant had
actual knowledge of the fraud and even establish specific intent to
submit a false claim.

A specific intent standard, Mr. Chairman, is wholly inappropri-
ate in a civil statute and section 1¢1(c) of H.R. 3334 would remove
the ambiguity created by this case law.

As with anyone who enters the marketplace, the Federal Govern-
ment relies upon the truthfulness of the representations of those
with whom it is doing business.

This amendment clarifies the confused case law to extend liabil-
ity to those who seek payment from the Government misstating
their eligibility or who certify information to the Government in
support of a claim with neither personal knowledge as to its accu-
racy, nor reasonable investigative efforts to determine the truth.

This standard is not intended to cover innocent mistakes or inac-
curate claims submitted through mere negligence. It is intended to
require that those who do business with the Government recognize
their obligation to take reasonable steps to ensure the accuracy of
the claims they submit. Persons doing business with the United
States should not be permitted to hide behind a convenient shield
of self-imposed ignorance.
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The burden of proof in civil false claims cases is another area
where legislative clarification is necessary to resolve ambiguities in
the case law. Some courts have required tbat the United States
prove a violation by clear and convincing, even unequivocal, evi-
dence. Here again, such a burden is the functional, near equivalent
of a criminal standard. Because the False Claims Act is a civil stat-
ute, the traditional preponderance of the evidence burden of proof,
in my judgment, is more appropriate. Consequently, section 103(c)
of my bill specifically provides that the Government must prove its
case by a preponderance of the evidence, the ordinary standard in
civil litigation.

H.R. 3334 also contains numerous other amendments, which are
designed to resolve specific problems which have arisen under the
act. Mr. Chairman, they start at the bottom of page 6 of my pre-
pared testimony and run through pages 7, 8 and 9. I will just high-
light a couple of them and they wiil be made part of the record.

Section 101(a) raises the fixed statutory penalty for submitting a
false claim from $2,000 to $5,000. And as you mentioned, the $2,000
figure has been in the law for over a century.

Section 101{a) alsoc amends the act to permit the United States to
bring an action against a member of the Armed Forces, something
that was excluded from the act at the time of enactment in the
Civil War era.

My bill also provides that an individual who makes a material
misrepresentation to avoid paying money owed the Government
wotld be equally liable under the act as if he had submitted a false
claim for money or property. For instance, the manager of a HUD-
owned property may falsely understate income and/or overstate ex-
penses in order to reduce the rental receipts which must be paid to
HUD at the end of each month. The existing failure to cover these
so-calied reverse false claims situations is a serious gap in the
present law,

The requirement that there must be a strict demand for money
or property before an actual claim can exist under the False
Claims Act must be broadened. Instead, the concept of “claim”
should cover all those circumstances where the Government suffers
a financial loss through a fraudulent misrepresentation or state-
ment. ‘

Section 101(d) would allow the Federal Government to sue under
the False Claims Act to prosecute frauds perpetrated on certain
grantees, States, and other recipients of financial assistance.

Anotber important amendment contained in section 105 is the
grant of civil investigative demand [CID] authority to the Depart-
ment of Justice to aid in the investigation of False Claims Act
cases. The CID provisions are patterned after and analogous to the
authority already exercised by the Antitrust Division under Hart.
Scott-Rodino.

If the Assistant Attorney General of the Civil Division believes
that a person has access to information relating to a False Claims
Act investigation, he may, prior to filing a complaint, require the
production of documents, answers to interrogatories and oral festi-
mony.



100

The standards governing subpoenas and ordinary civil discovery
would apply so as to protect against disclosure of privileged infor-
mation.

Allow me to briefly discuss the Program Fraud Civil Penalties
legislation. H.R. 3335 is intended to provide Federal departments
and agencies with an administrative option to litigation i smaller
fraud cases—those under $100,000,

Frankly, the problem is that the Department of Justice currently
does not have the resources to proceed with many of these small
fraud cases and the crowded Federal Court dockets also makes
these cases a very low priority.

The proposed Program Fraud Civil Penalties Act would establish,
for the first time, a Governmentwide administrative mechanism to
resolve small civil fraud cases outside the courts. These claims ini-
tially would be decided by hearing examiners. The inspectors gen-
eral of the various departments and agencies would initiate such
claims when the Department of Justice makes a determination
that the Federal Government has a valid claim but that it has nei-
ther the time nor the resources itself to litigate. A finding of liabil-
ity in the administrative proceeding could be appealed to a Federal
circuit court,

I certainly agree with the statements made by Mr. Kindness and
I want to emphasize that I strongly believe this legislation must
afford the accused individual or company with full due process pro-
tections. Therefore, H.R. 8335 should be amended to make it clear
that these proceedings will be on the record before a qualified ad-
ministrative law judge.

Second, the legislation should make it abundantly clear that all
the protections contained in the Administrative Procedures Act
would be applicable in these hearings. This includes the right to
adequate, fair notice, the right to be represented by counsel and
the right to cross-examine.

Mr. Chairman, Senator Cohen’s bill, 8. 1184, makes it clear that
these due process protections are available to the accused. That
bill, as you know, has been favorably reported by the Senate Com-
mittee on Governmental Affairs.

1 recognize that in the Senate there has been some controversy
over the scope of the investigatory, testimonial subpoena power,
and I again would defer to the expertise of this subcommittee to
resolve that problem.

In conclusion, Mr. Chairman and members of the subcommittee,
I want to commend you for holding these hearings so promptly.
There is no question that Congress must seek out appropriate legis-
lative mechanisms to insure that the taxpayers’ money is well
spent and protected from fraud, abuse, and waste.

Should t%is subcommittee proceed to mark up this legislation, it
would seem logical to me to merge the two proposals contained in
H.R. 3334 and H.R. 3335 into one omnibus bill. Such a clean bill
should be structured as an amendment to title 31, with the neces-
sary cross references to title 5. My staff and I, stand ready to work
with the subcommittee on crafting legislation that we all can sup-
port,

I thank you again for this opportunity to testify.

[The statement of Mr. Fish follows:]
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STATEMENT OF THE HONORABLE HAMILTON FiSH, JR.

THaNK You, MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE. |
VERY MUCH APPRECIATE THE OPPORTUNITY TO BE HERE TODAY AND
TESTIFY REGARDING LEGISLATION WHICH WitL GREATLY ENMANCE THE
ABILITY OF THE FEDERAL BOVERNMENT TO DEAL WITH FRAUD AND WASTE IN
GRANT AND LOAN PROGRAMS AND PROCUREMENT CONTRACTS.

I AM THE PRINCIPAL SPONSOR IN THE Houst OF REPRESENTATIVES
OF THE ADMINISTRATION'S PROPOSALS THAT ARE, IN PART, THE FOCUs OF
TH}S HEARING THIS MORNING. THESE BILLS ARE THE FALSE Ciaims Acr
AmenpMenTs (H.R. 3334) anp vue Program Fraup Civie PeEnaLTIES ACT
{HoR. 3335). ] RECOGNIZE THAY YOU HAVE A NUMBER OF WITNESSES
SCHEDULED THIS MORNING, S0 [ wiLL ENBEAVOR T0 KEEP MY REMARKS
BREEF .

THE FaLSE CLAIMS ACT 1S ONE OF THE OLDEST AND POTENTIALLY
M0ST EFFECTIVE REMEDIES AVAILABLE TO THE UNITED STATES To
BISCOURAGE AND RESPOND TO THE FRAUDULENT MISUSE of FEDERaL
RESOURCES. 1T 15 THE PRINCIPAL STATUTE UPON WHICH THE GOVERNMENT
RELIES TO SEEK MONETARY RECOVERY IN FRAUD CASES. THE STATUTE WAS
FIRST ENACTED IN 1863, AT THE KEIGHT oF THE Civie War. |7
PERMITS THE FEDERAL GOVERNMENT TO RECOVER IWQ TIMES THE AMOUNT OF
ANY FALSE OR FRAUDULENT CLAIM SUBMITTER, PLUS A $2.000 civiy
FINE. THE AMENDMENTS CONTAINED iIN MY BILLS WOULD MAKE SEVERAL
STATUTORY CHANGES SO AS TQ RESCLVE INCONSISTENCIES AND AMBIGUI-
TIES IN THE CASE LAW AND TO STRENGTHEN THE GOVERNMENT'S ABILITY

TO INVESTIGATE, L{TIGATE AND OTHERWISE RESOLYE FRAUD CASES.
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BEFORE DETAILING THE PRINCIPAL ELEMENTS OF THESE TWO BILLS,
PERMIT ME TO MAKE SOME GENERAL OBSERVATIONS. FIRST, [T NEEDS TO
BE STRESSED THAT WE ARE DEALING HERE WiTH A CIViia~—— NOI A
CRIMINAL ==~ STATYTE- THE FaLse CLAIMS ACT IS REMEDJAL [N NATURE.
Bs IT IS NOW CONSTITUTED, THE FaLse CLAIMS ACT DOES NOT CONTAIN
ANY CRIMINAL SANCTIONS AND THESE LEGISLATIVE PROPOSALS DG NOT
CONTAIN ANY CRIMINAL PROVISIONS. THE REASON FOR MY EMPHASIS ON
THIS POINT |5 THAT CONSIDERABLE CONFUSION HAS BEEN PROMPTED BY
JUDICEIAL DECISIONS THAT HAVE TREATED THE FaLse CLAIMS AcY As IF
IT WERE A CRIMINAL STATUTE. THMESE DECISIONS HAYE SEVERELY
HAMPERED THE FEDERAL GOVERNMENT IN ITS EFFORTS TO EFFECTIVELY
RECOYER LOSSES INCURRED AS A RESULT OF FRAUD, WASTE AND ABUSE.
THESE CASES, I[N PART, ARE THE REASON wHy H.R. 3334 was [NTRO-
DUCED.

SecoNpLy, wWHILE THE FaLSgE CLAIMS ACT s NOT A PENAL STATUTE,
IT DOES HAVE AN IMPORTANT DETERRENT EFFECT. THE Fansg CLAIMS
ACT ALLOWS THE GOVERNMENT, ON BEHALF OF THE TAXPAYER, TO RECOVER
LOSSES SUFFERED THROUGH THE SUBMISSION OF FRAUDULENT CLAIMSs. THE
DOUBLE DAMAGES REMEDY HAS BEEN A PART OF THIS LAW SINCE 1863 anp
IT IMPLICITLY CONTAINS A SIGNIFICANT DETERRENCE ELEMENT. [T Is
ANALOGOUS TO THE TREBLE DAMAGE REMEDY AVAILABLE TO PRIVATE
PLAINTIFFS UNDER THE ANTETRUST LAWS AND ACTIONS AUTHORIZED UNDER
tHE ¢iviL RICD svatute. THE DOUBLE DAMAGES RECOVERY, WITH THE
ACCOMPANYENG CEVIL FINE, IS INTENDED TO BE A SUBSTANTIAL PENALTY
-~ TO FORCEFULLY DISCOURAGE INDIVIDUALS AND COMPANIES THAT DO
BUSINESS WITH THE UNITED STATES FROM ENGAGING IN FRAUDULENT

PRACTICES -
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IT 1S MY UNDERSTANDING THAT THE SUBCOMMITTEE HAS BEFORE 1T
oTHER BItLs {(H-R. 3753; H.R. 3828) wHICH PROPOSE THAT THE CURRENT
DOUBLE DAMAGE RECOVERY IN THE FaLst CLAIMS ACT BE AMENDEDR TO
PROYIDE FOR TREBLE DAMAGES. | ALSO UNDERSTAND THAT SENATOR
GRASSLEY' s coMpaNIoN BIct (5. 1562) oN THIS SUBJECT ALS0 PROVIDES
FOR TREBLE BDAMAGES. TRANKLY, HAVING WORKED FOR MANY YEARS WITH
ANTITRUST LEGISLATION, THE IDEA OF TREBLE DAMAGES IN THIS STATUTE
MAS BOTH SOME SUBSTANTIVE AND SYMMETRICAL APPEAL TO ME.

IN THIS CONTEXT, | MIGHT MENTION THAT VERY SOoN | wiLL BE
INTRODUCING A FOUR-PART ANTITRUST REFORM PACKAGE ON BEHALF OF THE
AOMINISTRATICN. INCLUDED IN THAT PROPOSAL WILL BE AN AMENDMENT
to SEcTion A oF THE {iAYTON ACT WHICH WOULD ALLOW THE UNITED
STATES AS A PLAINTIFF TO RECOYER TREBLE DAMAGES UNDER THE
ANTITRUST LAWS. IRONICALLY, RIGHT NOW ONLY PRIVATE PARTIES
AUTOMATICALLY HAVE THEIR DAMAGES TREBLED IN AN ANTITRUST ACTION,
WHEREAS THE LUNITED STATES MAY ONLY SUE FOR EITHER INJUNCYIVE
RELIEF OR, WHERE IT |5 THE PARTY ACTUALLY HARMED BY THE
ANTI-COMPETITIVE ACTION, ACTUAL DAMAGES. THE UNITED STATES WILL
USE THESE AMENBMENTS T0 THE (LAYTON ACT TO RESPOND TO CIRCUM-
STANCES WHERE TYHE GOVERNMENT 15 THE VICTIM OF A PRICE-FIXING
CONSPIRACY OR A CONTRACT BID-RIGGING SITUATION. [F THE UNITED
STATES 5 PREPARED TC AMEND THE ANTITRUST LAWS TO ALLOW TREBLE
DAMAGES IN THESE CIRCUMSTANCES, 1T SEEMS LOGICAL TO ME THAT
THIS SUBCOMMITTEE CONSIBER TREBLE DAMAGES IN THE CONTEXT OF
AMENDMENTS TO THE FALSE CLAIMS ACT AS WELL-

RELATED TO THIS BEBATE I5 HOW THIS SUBCOMMITTEE ULTIMATELY

DECIBES THE QUESTION OF THE APPROPRIATE DEFINITION OF DAMAGES IN
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THE Faise Lraims Acr. My pice -- HoR.e 3334 -~ wouoD BROADEN THE
SCOPE OF THE DAMAGES TO BE DOUBLED. UNDER CYRRENT LAW THE
FEDERAL GOVERNMENT [S LIMITED TO ACTUAL DAMAGES, WHICH ARE THEN
BOUBLED UNDER THE STATUTORY FoRMuLA.  Sections 1014a) anp 101(D)
oF H.R. 3334 wouLD MAKE "CONSEQUENTIAL DAMAGES” THE MEASUREMENT
STANDARD -~ THUS ALLOWING A RECOVERY FOR INDIRECT LOSSES THAT
ARE THE RESULT OF THE FRAUD AS WELL AS ACTUAL, DIRECT LOSSES.
THE JusTicE DEPARTMENT, FOR EXAMPLE, BELIEVES THAT THIS IS A
NECESSARY CHANGE TO ENSURE THE RECOVERY OF REPLACEMENT COSTS 1IN
EVERY CASE.

THERE 1S A RELATIONSHIP BETWEEN THE DECISION ON MEASUREMENT
OF DAMAGES = ACTUAL VERSUS CONSEQUENTIAL == AND WHETHER TREBLE
DAMAGES SHOULD REPLACE DOUBLE DAMAGES. | DEFER TO THE EXPERTISE
OF THE MEMBERS OF THIS SUBCOMMITTEE AS TU WHETHER QR NOT THE
DOUBLE DAMAGE REMEDY CONTAINED I[N THE CURRENT LAW PROVIDES A
SUFFICIENY DETERRENT. My oNiy POINT 15 THAT YOUR RESOLUTION OF
THE APPROPRIATE MEASYREMENT OF DAMAGES 1S AN IMPORTANT AND
RELATED ELEMENT TO CONSIDER AS PART OF THI§ OVERALL POLICY
DECISION. | woueD ADD THAT THE DEPARTMENT oF JUSTICE IS UNDER-
STANDABLY CONCERNED THAT THE INSERTION OF A TREBLE DAMAGE REMEDY
COULD WAVE THE COUNTERPRODUCTIVE RESULT OF ENCOURAGING COURTS 7O
CONTINUE TC vI1Ew THE Facse {LAIMS ACT IN A CRIMINAL, RATHER THAN
CIVIL, LYGHT.

[AST, BUT NOT LEAST, OF MY GENERAL OBSERVATIONS 1% A POINT
THAT ] FEEL MUST RE STRESSED AT THE GUTSET. [ DO NOT VIEW THESE
LEGISLATIVE PRUOPUSALS AS ANTI-CONTRACTOR IN NATURE. THAT IS

CERTAINLY NOT MY MOTIVATION, NoRk Do | BELIEVE IT [S THE MOTIVE
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OF THE ADMINISTRATION. RATHER, THESE LEGISLATIVE PROPCSALS
SHOULD BE VIEWED AS PRO-TAXPAYER. THERE IS NO GUESTIGN IN MY
MI%D BuT THAT THE RESPONSIBLE REPRESENTATIVES OF THE PRIVATE
SECTOR SHARE QUR COMMON $DALS. SPECIFICALLY, THOSE GOALS ARE AN
EFFICIENT FEDERAL PROCUREMENT PROCESS THAT RESULTS IN THE
PURCHASE OF QUALITY PRODUCTS AND SERVICES AT FAIR PRICES AND THAT
THE GOVERNMENT SHOULD BE ABLE TO EFFECTIVELY RECOVER ITS LOSSES
WHEN VICTIMIZED BY FRAUD.

ALLOW ME NOW TO TURN TO THOSE PROPOSED AMENDMENTS CONTAINED
IN MY TWO BILLS AND HiGHL IGHT THOSE THAT ARE MOST BESERVING OF
NOTE. To MY MIND, THE MOST IMPORTANT AMENDMENTS CONTAINED IN
H-R- %3%4 DEAL WiTH THE EINTEKT STANDARD AND THE BURBEN OF PROOF
iN THE FaLse Ctaims AcT. THE taNsuasE of tHE Fatse Ciarms Act
CURRENTLY PROVIDES THAT THE FEDERAL OOVERNMENT NEED ONMLY PROVE
THAT THE DEFENDANT “KNOWINGLY" SUBMITTED A FALSE cLAIM. HOWEVER,
THIS STATUTORY STANDARD HAS BEEN MISCONSTRUED BY SOME COURTS SO
AS TO REGUIRE THAT THE GOVERNMENT PROVE THE DEFENDANT HAD ACTUAL
ENOWELEBGE OF THE FRAUD AND, EVEN, ESTABLISH SPECIFIC INTENT 1O
SUBMIT A FALSE ¢tAIMm. Sge UnyTeD STaTEs v. MEap, 426 F.2p 118
{(Gtw Cir., 1970). A SPECIFIC INTENT STANDARD, MR. [HAIaMAN, 1s
WHOLLY INAPPROPRIATE IN A CIVIL STATUTE AND SEcTioN 1B1{c) o
HoR+ 3334 woueD REMOVE THE AMBIGUITY CREATED BY THIS CASE LAW.

As wiTH ANYORE WHO ENTERS THE MARKETPLACE, THE FEDERAL
GOVERNMENT RELIES UPCN THE TRUTHFULNESS OF THE REPRESENTATIONS OF
THGSE WITH WHOM §7T DOES BUSINESS. THIS AMENDMENT CLARIFIES THE
CONFUSED CASE LAW TO EXTEND LIABILITY TC THOSE WHO SEEK PAYMENT

FROM THE GOVERMNMENT M[SSTATING THEIR ELIGIBILITY GR WHO CERTIFY
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INFORMATION T0O THE GOVERNMENT IN SUPPORT OF A CLAIM WITH NEITHER
PERSONAL KNOWLEDGE AS TO 1TS ACCURACY, NOR REASONABLE INVESTIGA-
TIVE EFFORTS TO DETERMINE THE TRUTH. THIS SYANDARD IS ROT
INTENDED TO COVER INNOCENT MISTAKES OR INACCURATE CLAIMS SuB-
MITTED THROUGH MERE NEGLIGENCE- IT IS INTENDED TO REGUIRE THAT
THOSE WHO B0 BHSINESS WITH THE GOVERNMENT, RECOGNIZE THEIR
OBL IGATION TO TAKE REASONABLE STEPS TO ENSURE THE ACCURACY OF THE
CLAIMS THEY SUBMIT. FPERSONS DOING BUSINESS WiTw THE HNITED
$TATES SHOULD NOT BE PERMITTED TO HIDE BEHIND A CONVENIENT SHIELD
OF SELF-IMPOSED IGNORANCE-

THE BURDEN 0OF FROOF IN CIVIL FALSE CLAIMS CASES IS ANOTHER
AREA WHERE LEGISLATIVE CLARIFICATION IS NECESSARY TO RESOLVE
AMBIGUITIES WHICH HAVE DEVELOPED IN THE CASE LAW. SOME counTs
HAVE REGUIRED THAT THE UNITED STATES PROVE A VIOLATION BY CLEAR
AND CONYINCING, EVEN UNEQUIVOCAL, EVIBENCE. UNITED STATES v-
UEBER, 799 F.2p 310 (6vw (ir., 1962). HERE, AGAIN, SUCH A BURDEN
1S THE FUNCTIONAL, NEAR EQUIVALENT OF A CRIMINAL STANBARD.
BECAUSE THE FALSE CLAIMS ACT 18 A CIVIL STATUTE, THE TRADIT!ONAL
TOREPONDERANGE OF THE EVIDENCE" BURDEN OF PROOF [S MORE APPRO-
PRIATE. CONSEGQUENTLY, SECTION 103(c) OF MY BILL SPECIFICALLY
PROVIDES YHAT THE GOVERNMENT MUST PROVE ITS CASE BY A PREPON-
DERANCE OF THE EVIDENCE, THE GRDINARY STANDARD IN €IVIL LITIGA™
TION.

HoR- 3334 aLsO CONTAINS NUMEROUS OTHER AMENDMENTS, WHICH ARE
DESIGNED TO RESDLYE SPECIFIC PROBLEMS WHIGCH HAVE ARISEN UNDER
THE ACT:
® SECTioN }01{a} RAISES THE FIXED STATUTORY PENALTY FOR
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SUBMITTING A FALSE CLAIM FrROM 32,000 1o $5,000. Twe $2.,000
FIGURE HAS REMAINED UNCHANGED SINCE THE INIT{AL ENACTMENT OF
THE FaLse CrLaims Acr IN 1863,

SecTioN 10i(a) ALSC AMENDS THE AST T PERMIT THE UNITED
STATES TO BRING AN ACTION AGAINST A MEMBER OF THE ARMED
FORCES, AS WELL AS AGAINST CIVILIAN EMPLOYEES. WHEN THE ACT
WAS FIRST EMACTED IN 1863, THE MILITARY WAS EXCLUDED BECAUSE
THE GOVERNMENT HAD AVAILABLE MORE SEVERE MILITARY REMEDIES.
ALso, as | MENTIONED EARLEER, H.R. 3334 WouLbp PERMIT THE
GOVERNMENT YO RECOVER ANY CONSEQUENTIAL DAMAGES 1T SUFFERS
FROM THE SUBMISSION OF A FALSE CLAIM.

My BILL ALSO PROVIDES THAT AN INDIVIDUAL WHO MAKES A
MATERIAL MISREPRESENTATION TO AVOID PAYING MONEY OWED THE
GOVERNMENT WOULD BE EQUALLY LIABLE UNDER THE ACY AS 1F HE
HAD SUBMITYED A& FALSE CLAIM FOR MONEY OR PROPERTY. FoOR
INSTANCE, THE MANAGER OF HUD~OWNED PROPERTY MAY FALSELY
YNDERSTATE INCOME AND/OR OVERSTATE EXPENSES IN ORDER TO
REDUCE THE RENTAL RECEIPTS WHICH MUST BE PATD Yo HUD AY THE
END OF EACH MONTH. THE EXISTING FAILURE TO COVER THESE
SO-CALLED “REVERSE FALSE CLAIMSY SITUATIONS, 1S A SERIOUS

L, OOPHOLE IN THE PRESENT LAW. [IHE REQUIREMENT THAT THERE
MUST BE A STRICT DEMAND FOR MONEY OR PROPERTY BEFORE AN
ACTUAL "cLA1M” CAN EXIST UNpeR THE Farse CLAimMS ACT MusT BE
BROADENED. INSTEAD, THE CONCEPT 0F "CLAIMY SHOULD COVER ALL
THOSE CIRCUMSTANCES WHERE THE GOVERNMENT SUFFERS A FINANCIAL

L0885, THROUGH A FRAUDULENTY MISREPRESENTAYION OR STATEMENY.



108

Secrion 101{3) wouLp ALLOWw THE FEDERAL GOYVERNMENT 10 SUE
UNDER THE FaLse CLAIMS ACT TO PROSECUTE FRAUDS PERPETRATED
ON CERTAIN GRANTEES, STATES AND OTHER RECIPIENTS OF FINAN-
CIAL ASSISTANCE. A RECENT DECISION, UNITED STATES v-
Azzagerit fonstrycrion fo., B4F F.2p 757 (71w {1r., 1981},
HAS CREATED SOME CONFUSION WITH RESPECY TO WHETHER THE
FEDERAL GOVERNMENT MAY RECOVER IN GRANT CASES WHERE THE
FEDE®AL CONTRIBUTION IS5 A FIXED SUM.

SEcTioN I01(a) CREATES A NEW, UNIFORM REMEDY TO PERMIT THE
GOVERNMENT 70 SEEK PRELIMINARY INJUNCTIVE RELIEF TO PREVENT
4 DEFENDANT FROM TRANSFERRING OR DISSIPATING ASSETS PENDING
THE COMPLETION OF FALSE LLAIMS ACT LITIGATICN.

SECTION 104 MOBERNIZES THE JURISBICTION ANB VENUE PROVISIONS
oF T#E FALSE CLAIMS ACT 7o PERMIT THE GOVERNMENT To BRING
SUIT NOT ONLY [N THE DISTRICT WHMERE THE DEFENDANT S "FOunp”
(THE CURRENT STANBDARB), BUT ALSO WHERE A VICLATION
*occHRRER”. CURRENTLY, WHEN MULTIPLE DEFENDANTS LIVE IN
DIFFERENT DISTRICTS, THE GOVERNMENT MAY BE REQUIRES TO BRING
MULTEPLE SUFTS, A TIME-CONSUMING PROCESS THAT IS WASTEFUL oOF
JUBIETAL RESOURCES.

SecrionN 103 o H.R. 3334 ALso MOBIFIES THE STATUTE OF
LIMITATIONS TO PERMIT THE GOVERNMENT TO BRING AN ACYIQON
WITHIN SIX YEARS OF WHEN THE FALSE CLAIM IS SUBMITTED (THE
CURRENT STANDARD) OR WITHIN THREE YEARS AFTER THE GOVERNMENT
LEARNS OF THE VIOLATION, WHICHEVER DATE 1S LATER.

ANGTHER FMPORTANT AMENDMENT -- CONTAINED IN SEcrion 105 --

1S THE GRANT OF (ivie InvesTiGaTIVE DeEmaxp (CID) aurtHORITY
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To THE DEPARTMENT oF JUSTICE 1o AID !N THE INVESTIGATION OF
FaLse Coaims Act cases. THeE CID PROVISIONS ARE PATTERNED
AFTER AND ANALOGOUS TO THE AUTHORITY ALREADY EXERCISED BY
THE ANTITRUST [ivISTON UNDER THE HarT-Scotr-RopINo Act.

15 $.8.C. 1311-1314. Ir THE AssSISTANT ATTORNEY GENERAL OF
THE Civin DivisioN BELIEVES THAT A PERSON HAS ACCESS To
INFORMATION RELATING To A FaLSE CuAIMs ACT INVESTIGATION, HE
MAY, PRIOR To FILING A COMPLAINT, REQUIRE THE PRODUCTION OF
DOCUMENTS, ANSWERS TG INTERROGATORIES AND ORAL TESTIMONY.
THE STANDARDS GOVERNING SUBPOENAS AND ORDINARY CiIVIL
DISCOVERY WOULD AFPLY SO AS TO PROTECT AGAINST THE DiIS™
CLOSURE OF PRIVILEGED tNFORMATION. IxE CID couLp Bt
ENFORCED IN DISTRICT COMRT, LIKE ANY OTHER SUBPOENA. THE
use ofF CiD AUTHORITY IN THE ANTITRUST CONTEXT #AS BEEN
UPHELD AS CONSTITUTIONAL. HYSTER COMPANY v. UNIYED STATES,
338 F.2p 183 (97H Lir., 1964); Peryrion cr Goud Bonp Syame
Company, 221 E. Supp. 391 (D. Minn. 1863}, arg’p.. 325 F.Zp
1018 (BvH Cir., 1964). '

ALLow ME NOW T8 BRIEFLY DIScUsS THE PrRograM Fraup Civis
PENALTIES LEGISLATION. HvR. 3335 15 INTENDED TO PRoviDE FEDERAL
DEPARTHENTS AND AGENCIES WITH AN ADMINISTRATIVE OPTION TO
EITIGATION IN SMALLER FRAUD CASES ~- THOSE unpeEr 3$100,000.
FRANKE Y, THE PROBLEM IS THAT THE DEPARTMENT oF JUSTICE CURRENTLY
DOES NOT WAVE THE RESOURCES TO PROCEED WITH MANY OF THESE SMALL
FRAUD CASES AND THE CROWDED FEDERAL COURT DOCKETS ALSO MAKE SUCH

CASES A LDOW PRICGRITY.
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THE »rROPOSED ProsRAM FrauD CiviL PENALTIES ACT WOULD
ESTABLISH, FOR THE FIRST TIME, A GOVERNMENT-WIDE ADMINISTRATIVE
MECHANISM TO RESOLVE SMALL ClVIL FRAUD CASES, OUTSIDE THE COURTS.
THESE CLAIMS INITIALLY WOULD BE DECIDED BY HEARING EXAMINERS.

THE INSPECTORS BENERAL 0F THE VARIOUS DEPARTMENTS AND AGENCIES
WOULD INITIATE SUCH CLAIMS WHEN THE [ZPARTMENT 0F JUSTICE MAKES A
DETERMINATEON THAT THE FEDERAL GOVERNMENT HAS A VALID CLAIM Byt
THAT IT HAS NEITHER THE TIME NOR THE AVAILABLE RESOURCES To
LITIGATE. ANY FINDING OF LIABILITY IN THE ADMINISTRATIVE
PROCEEDING ©OULD BE APPEALED To A FEDERAL CIRCUIT COURT.

| WART TO EMPHASIZE THAT | STRONGLY BELIEVE THAT THIS
LEGISLATION MUST AFFORD THE ACCUSED INDIVIDUAL OR COUMPANY WITH
FULL DUE PROCESS PROTECTIONS. THEREFORE, H.R. 3335 sHouLd BE
AMENDED TO MAXKE IT CLEAR THAT THESE PROCEEDINGS WILL BE "ON THE
RECORD™ BEFORE A QUALIFIED ADMINISTRATIVE LAW JUDGE. SECONDLY,
THE LEGISLATION SHOULD MAKE 1T ABUNDANTLY CLEAR THAT ALL THE
PROTECTIONS CONTAINED IN THE ADMINESTRATIVE PROCEDURE ACY wouLd
BE APPLICABLE [N THESE HEARINGS. THIS INCLUDES THE RIGHT TO
ADEQUATE, FAIR NOTICE, THE RIGHT TO BE REPRESENTED BY COUNSEL AND
THE RIGHT TO CROSS-EXAMINE. SENATOR (onEN‘s BIut -~ 8. 1134 -~
MAXES T CLEAR THAT THESE DUE PROCESS PROTECTIONS ARE AVAILABLE
Tc ACCUSED PERSONS. {THAT BILL HAS BEEN FAVORABLY REFORTED BY
THE SENATE {OMMITTEE ON DOVERNMENTAL AFFAIRS.)} | RECOGNIZE THAT
IN THE SENATE THERE HAS BEEN SOME CONTROVERSY OVER THE SCOPE OF
THE IKRVESTIGATURY, TESTIMONIAL SUBPOENA POWER, AND [ AGAIN WOULD
DEFER TO THE EXPERTISE OF THIS SyBCOMMITTEE TO RESOLYE THAT

PARTICULAR PRUOBLEM-
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I¥ CONCLUSION, MR. (HAIRMAN AND MEMBERS OF THI1S SuBCOMMIT-
TEE, | WANT TO COMMEND YOU FOR HOLDING THESE MEARINGS SO
PROMPTLY« THERE 1§ NO QUESTION THAT CONGRESS MUST SEEX OUY
APPROPRIATE LEGISLATIVE MECHANISMS TO INSURE THAT THE TAXPAYERS'
MONEY IS WELL SPENT AND PROTECTED FROM FRAUD AND WASTE. SHOULE
THIS SUBCOMMITTEE PROCEED TO MARK UP THIS LEGISLATION, 1T WOULD
SEEM LOGICAL TO ME TO MERGE THE TWO PROPOSALS CONTAINED IN H.R.
2334 anp H.R. 3335 INTO ONE OMNIRUS BlLiL. SutH A CLEAN BiLL
SHOULD BE STRUCTURED AS AN AMENDMENT To TITLE 31, WiTH THE
NECESSARY CROSS REFERENCES TO TITLE 5. My STAFF AND | $TAND
READY TO WORK WITH THE SUBCOMMITIEE ON CRAFTING LEGISLATION THAT
WE ALL CAN SUPPORT.

THANK YOUu, AGALN, FOR THIS OPPORTUNITY TO TESTIFY,
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Mr. Grickman. Thank you, Ham, I appreciate your statement. |
think that you touch on all the issues very intelligently and very
thoroughly.

Just for your information, I intend to introduce a bill which does
do basicaily what you suggest at the end, which combines a variety
of sections into one piece of legislation. Then what we will do is we
will have several bills to look at as we go forward and make a deci-
sion into the markup process.

I do think that most of the ideas that are embodied in your sug-
gestions are in the bill that I am considering and we will address
these aspects in the In the course of our markup as all of these
things kind of relate. I know that tbere’s other legislation—as Mr.
Berman indicated, he has some legislation as well. But I think gen-
erally we are on the same track on this thing. I don’t think any-
body is too far off that track.

We appreciate very much your testifying today and we will work
together with you.

Mr. Fisn. Thank you, Mr. Chairman.

Mr. GuickmaN. Mr. Kindness.

Mr. Kinpngess. Thank you, Mr. Chairman.

Thank you, Mr. Fish, I appreciate the good presentation.

I would like to ask a couple of questions just for clarification of
intent. With respect to the Program Fraud Civil Penalties Act, is it
intended that that would include tax returns and tax cases, and
would they be subject to the administrative procedure that would
be provided by this legislation? And, if so, is 1t intended to change
the statute of limitations from & to 6 years?

Mr. Fisa. Mr. Kindness, as I said, this is the first time a Govern-
mentwide administrative mechanism has been proposed to deal
with small fraud cases. I am told that it is based on a successful
similar mechanism adopted by HHS a few years ago as a cost-sav-
ings method. There is no exclusion for tax cases in the legislation.

Mr. KinpnEss. I guess what I am getting at, would it be wise to
do that since there is a set of procedures?

Mr. Fisn. Yes; I think this is something that should be decided
by the subcommittee. There is some problem with the application
of the Administrative Procedure Act with respect to tax cases. And,
as you say, there already is a mechanism of this kind in place.

Mr. KinpnNess. Another question concerning the program fraud
aspect——

Mr. Fisu. I beg your pardon?

Mr. KinpNess. Another question concerning the program fraud
aspect would be its application to such things as small business
loans and whether it would be the intent of the author to have this
approach apply in all cases such as that, as well as perhaps welfare
cases, food stamps, and the like, where some provisions already
exist in the law? That is, is it the intent of the author to preempt
existing approaches?

Mr. FisH. The recovery may be different if it is not concluded
under this. I don't see where the legislation would not cover the
situations that you mentioned. I would think they would be correct.

Mr. Kinpness. I am thinking of your recommendation with re-
spect to the policy involved, and wbether you feel that is a desira-
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ble approach to have it be applicable across the board with selected
exceptions, perhaps such as tax cases.

Mr. Fisn. Despite the fact that you have a Governmentwide pro-
gram, you are going to have the hearings conducted by the respec.
tive agencies and departments. The example you gave me of the
Small Business Administration, with their expertise and knowledge
of the conduct of their programs—they would be the ones conduct-
ing investigations; they would be the ones bringing the matter to
the attention of the Justice Department; and they would be the
ones deciding whether to pursue it.

Mr. KinonNgss. 1 am thinking, for example, and you and your
staff may have had such experiences, where we have attempted to
assist people applying for small business loans—and particularly
for the startup of a business—where they really don't have infor-
mation all that accurate available to provide in an application, and
some of it is, let’s say, quite estimated, or terribly estimated. 1 have
a little discomfort in applying this concept to cases of that nature.

Mr. Fisn. I can understand that, Mr. Kindness. I think what we
are talking about here is trying to reach intentional fraud and
gross negligence.

I am sure we could all point to cases of which we have knowl-
edge in where fairly innocent actions were involved.

Mr. KinownEss. Just one more question if I might. As a matter of
policy, in view of the type of action that is proposed here in the
administrative remedy area, should administrative law judges who
deal with these cases then be made much more independent than
they are of the agencies with which they are associated today, and
should they perhaps be made article 3 judges?

Mr. Fisn. 1 noted that in my testimony, you recall, by referring
to qualified administrative law judges. I understand that there are
bills before your subcommittee that respond to this issue. In other
cases we have tried to give a certain degree of independence, even
within a department, to the judges, and ! think this would enhance
the credibility of administrative law judges.

Mr. Kinongss. But basically, administrative law judges would be
adequate, in your view, for the handling of these cases?

Mr. Fisu. I think so. We are not talking about a judgment that is
final. We are talking about lesser amounts of money recovery and
by judges who will not make the final decision.

Mr. KinpNEss. One supplementary question, then. | believe the
proposal is that the appeal from these administrative law judges’
decisions would be to the court of appeals?

Mr. Fisn. That is correct.

Mr. KinpNEss. And not to the district court where the standard
of review would be that of an administrative proceeding. And if the
individual who was affected took an appeal, there would, of course,
not be any hearing de novo.

Are you comfortable with that concept in applying the penalties
or the extra damages?

Mr. Fisu. Could I at this time, Mr. Chairman—I have neglected
to say-——and ask at this point at the beginning of my remarks, that
I identify Mr. Alan Coffey, chief minority counsel of the House
Committee on the Judiciary as being present at the witness table
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with me. With your permission, I will ask him if he would com-
ment on this.

Mr. GLickmaN. Of course. Mr. Coffey.

Mr. Correy. Mr. Kindness, two things. Under the program fraud
civil penalties proposals, the administrative law judge, as I under-
stand it, or the hearing examiner, under the language of the bill,
would make a recommended decision and the agency would make
the final decision, as is the case under the Administrative Proce-
dure Act.

So, the appeal would really be on the final agency decision made
by the Secretary or the Commissioner, or whatever.

Second, the standard of judicial review—Mr. Fish mentioned in
his prepared testimony that the APA standards ought to apply
across the board. There should be an amendment to the bill to
make it clear that we are talking about the substantial evidence
rule—arbitrary, capricious, and not supported by substantial evi-
dence, that is the normal standard of judicial review in the courts
for this kind of a case.

Mr. Kinpngess. Thank you.

Thank you, Mr. Chairman.

Mr. GLickmaNn. Thank you.

Mr. Berman, Mr. Staggers have any questions of Mr. Fish?

Mr. BERMAN. Just one.

Mr. Grickman. Yes. Mr. Berman.

Mr. BeErmaN. Thank you, Mr. Chairman.

Mr. Fish, this is more in the way of a comment than a question.
The bills you have been discussing are bills you have introduced on
behalf of the Justice Department, 1 take it?

Mr. Fisn. That is correct.

Mr. BErMAN. And as such, they reflect no changes in the qui tam
provisions of the existing law?

Mr. Fisu. That is correct.

Mr. BerMman. I just hope as the process moves on, that we could
be part of persuading you that some changes are warranted to
make those more effective~-and simply to point out that over on
the Senate side a compromise has been struck, which I understand
doesn’t bow into the administration in their efforts here, but has
been struck which accept some significant changes 1n that legisla-
tion in the bill that was reported out of the Senate Judiciary Com-
mitiee.

Mr. FisH. I understand the gentleman’s interest in this. And be-
cause it wasn’'t part of the recommended changes by the Depart-
ment of Justice, I didn’t go into it at any length, but I am aware
that there is considerable sentiment for changing that as well as
the civil fine.

Mr. BermaN. Thank you.

Mr. Fisu. Thank you.

Mr. GLickMAN. Mr. Staggers.

Mr. StacGeErs. Mr. Fish, I want to compliment you for your in-
terest and hard work in this varioum. And also, it has been a joy
working with you on the full committee. I do have a couple ques-
tions.

Along the lines of what Mr. Kindness was getting into with the
program and how broad is going to be the coverage, also with the
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knowingly—you mentioned that section 10l{¢} would remove the
ambiguity created by the case law.

Can you explain how you do that? Are you just removing?

Mr. Fisn. We remove the intent, Mr. Staggers. This is found on
page 3 of H.R. 3334, line 12, which states: “No proof of intent to
defraud or proof of any other element of a claim for fraud at
common law is required.”

Mr. StacGERSs. So, there is intent. And then later in your testi-
mony you talked about that any claim should cover all circum-
stances where the Government suffers financial loss. I think that
appears fairly broad.

Mr. FisH. Yes; are you referring to the reverse false claim?

Mr. STAGGERS. Am [ mixing apples and peaches?

Mr. FisH. Tell me what page of my testimony you are on.

Mr. StacGERs. Page 7.

Mr. Fisn. Yes; that is the reverse false claim. That is where a
material misrepresentation is made to avoid paying money owed
the Government.

Mr. SracGERs. So, that'’s two different——

Mr. Fisn. It is the other side of the coin to making a false claim
for the receipt of payment by the Government.

Mr. Sraccers. One other question. On page 7 you talk about the
$2,000 raising it to $5,000.

Mr. FisH. Yes.

Mr. Stracoers. And the chairman’s opening comments, he talked
about the value of the $2,000 would be substantially more than
$5,000. 1s that-someone said $17,000,

Mr. Fisn. Let me leave that to the Department of Justice wit-
ness, may 1, because they are aware of the fact that there is senti-
ment for $10,000—as the chairman said, $17,000 wouid be a pur-
chase power equal.

Mr. SracGERs. So, that is not something you are locked into?

Mr. FisH. No; | am not locked into this at all. This is another
matter for the determination by the subcommittee.

Mr. STacaERs. Thank you.

Thank you, Mr. Chairman. _

Mr. GrickMaN. Thank vou, Mr. Fish, appreciated your testimony.

Mr. FisH. Thank you.

Mr. GLIckMAN. Our next two House Members are not here so we
will now go to the Department of Justice testimony, Mr. Richard
Willard, Assistant Attorney General.

Mr. Willard, you are becoming a regular before this subcommit-
tee.

TESTIMONY OF RICHARD K. WILLARD, ASSISTANT ATTORNEY
GENERAL, CIVIL DIVISION, DEPARTMENT OF JUSTICE

Mr. WiLLarp. Thank you, Mr. Chairman.

I would like to express the appreciation of the administration
and the Department for Mr. Fish’s introduction of our two bills,
and for his testimony this morning. We really appreciate his effort
and concern in this area, and his courtesy to the Department in
introducing these bills.
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Mr. GLickmMaN. Mr. Willard, before you begin, first of all, your
entire statement will appear in the record, and we appreciate your
testifying.

My staff tells me we have had some difficulty getting your state-
ments to us in a timely fashion. I would just mention that for the
record because it helps us when we have it a little bit in advance so
we can review it.

Mr. WirLarp. I understand, Mr. Chairman and I would like to
apologize for that. Part of the problem is the folks at OMB are
pretty jammed up this week with budgets and everything else, and
we didn’t get OMB clearance until yesterday afternoon.

Mr. Grickman. OK.

Mr. WiLLarp. We have tried to and hope to continue to work
closely with your staff to keep them informed as to what we are up
to, and to answer questions. Again, I apologize, though, for the tar-
diness of getting the statement up.

Mr. GrLickMaN. Very good. Why don’t you proceed?

Mr. WiLLArRD. Mr. Chairman, I would propose just to summarize
my statement since it is being included in the record. I would like
to express my appreciation to you and this subcommittee for sched-
uling prompt hearings on the administration’s antifraud legisla-
tion. We are looking forward to seeing your bill, Mr. Chairman.

We appreciate your comments about how we all seem to be
inoving along and very closely on track in addressing these prob-
ems.

As the Civil Division’s oversight subcommittee, I always appreci-
ate the chance to appear here. I am locking forward to coming
back shortly for our authorization hearing and discussing more
generally what we do.

But one of the most important things we do in the Civil Division
is our civil fraud work. Over the last couple of years, we have ex-
panded considerably the number of lawyers we have in this area.
We currently have 853 pending matters involving fraud against the
Government, and we are pursuing these potential and active cases
vigorously. This is one of our highest priorities.

We are proud of the record that we have compiled, but we do
think that legislation would allow us to pursue these cases more
effectively.

Basically, the False Claims Act amendments, contained in ad-
ministration’s bill, H.R. 3334, provide a series of modifications and
updates to this statute. As you observed, Mr. Chairman, this is an
old statute. It was last amended in 1943, so we think it may be
about time for a 43-year checkup on this act to make some
changes. That is basically what we have done. None of our amend-
ments would revolutionize the act. We believe basically the False
Claims Act is a solid statute that has been effective.

But as with any other law, which has been in effect for a long
period of time, certain changes can make it work better. Therefore,
we have prepared amendments to eliminate some of what we think
are erroneous judicial interpretations that have crept in the case
law over the last 43 years.

Perhaps the two most significant amendments, which have al-
ready been discussed today to some extent, are a change in the
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standard of knowledge required for a violation and a clarification
of the burden of proof.

The standard of knowledge has been, we think, misconstrued by
some courts to require actual knowledge or specific intent to de-
fraud the Government. We believe this is more appropriate for a
criminal rather than a civil remedy and, therefore, propose to
change that standard.

Now, since the submission of our bill, this standard has been the
subject of extensive discussion with the Senate Judiciary and Gov-
ernmental Affairs Committees. In an effort to clarify this. impor-
tant definition, the two committees, in consultation with the Jus-
tice Department and members of the private bar, have adopted a
modified formulation which we do recommend. This is discussed in
my prepared statement, on pages 7 and 8.

The revised standard that we propose would cover the situation
where a defendant “knows or has reason to know’ a claim is false,
this state of mind is defined as having actual knowledge that the
claim is false—and 1 am quoting now—"if he acts in gross negli-
gence of the duty to make such inquiry as would be reasonable and
prudent to conduct under the circumstances to ascertain the true
and accurate basis of the claim of statement.”

The standard really achieves two goals. One is to make 1t clear
that something more than mere negligence is necessary for the
Government to have a cause of action under this statute. No one
desires to use this act against someone who makes an inadvertent or
innocent mistake in submitting a claim.

On the other hand, the standard is also designed to make it clear
that people who submit claims to the Government have some
burden to take reasonable steps to assure themselves that those
claims are accurate, and that they cannot adopt a see no evil, hear
no evil, speak no evil sort of attitude about claims they are submit-
ting for Government money.

We think that this standard is a reasonable one, and it is ex-
plained in more detail in a Justice Department letter to Senator
Mathias, dated December 11, 1985, which is attached to my pre-
pared statement.

Second, we think some courts have gone off the path by requiring
the Government to carry a very heavy burden of proof in man
cases—clear, unequivocal, convincing evidence—the kind of stand-
ard that is appropriate for criminal, but we do not think for civil
tiability. Therefore, we propose to return to the traditional prepon-
derance of the evidence standard.

Finally, the bill contains numerous other amendments which
were designed to resolve specific problems that have come up in
our enforcement of this act, particularly ones created by various ju-
dicial decisions,

One change, which we have already discussed, is raising the stat-
utory penalty from $2,000 to $5,000.

Second, our bill amends the act to permit the United States to
bring an action against a member of the Armed Forces as well as
civilian employees.

Third, it contains an amendment to allow us to use the act to
recover consequential damages as well as direct damages.
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Fourth, the proposal provides that where an individual makes a
material misrepresentation to avoid paying money, the Govern-
ment would be able to seek redress under the act-~what Mr. Fish
referred to as the “reverse false claim’ situation.

Fifth, the bill would allow the Federal Government to sue under
the False Claims Act to prosecute frauds perpetrated on certain
grantees, States, and other recipients of Federal assistance.

Sixth, the bill ¢reates a new uniform remedy to permit the Gov-
ernment to seek preliminary injunctive relief to bar defendants
from dissipating or transferring their assets prior to judgment.

Seventh, the bill modernizes the jurisdiction and venue provi-
sions of the False Claims Act.

Eighth, the bill modifies the statute of limitations to include a
discovery rule, to address situations where the Government does
not learn about the falsity of the claim at the time it was submit-
ted.

Finally, the bill provides that a nolo contendere plea in a crimi-
nal prosecution, like a guilty plea, would stop a defendant from de-
nying liability in a civil suit involving the same transaction.

Finally, the last important amendment included in the bill is the
grant of a civil investigative demand or a CID authority to the Civil
Division for aid in investigating these cases. Qur proposal is mod-
eled on the authority which was granted to the Antitrust Division
in the Hart-8cott-Rodino Act of 1976.

The only substantive difference is that our bill would allow the
Civil Division to share information it obtains through CID's with
other Federal agencies for use in furtherance of their statutory re-
sponsibilities, which could include enforcement of environmental
and safety laws, banking regulatory laws and suspension and de-
barment actions.

The next point 1 would like to address is the citizen suit, or qui
tam, provisions, which some have proposed to amend.

The administration bill does not change the existing law. While
we believe that on occasion this provision has produced informa-
tion that would otherwise not be available to the Government, we
are concerned that the proposed changes would create additional
problems. For example, one proposal would allow the party who
makes the claim to continue to participate in litigation even if the
case is taken over and is being litigated by the Justice Department.
This would create the problem of two parties separately trying to
conduct the same litigation.

It raises the possibility of collusive litigation as well as simply a
diminution of the effectiveness of pursuing the claim.

In addition, there is the problem of the parasitic lawsuit In
which bounty hunters filed suits based on information already
known to the Government in order to obtain money. This, in fact,
was one reason for the 1943 amendments by Congress to the False
Claims Act.

Finally, there are several legitimate reasons why the Depart-
ment may choose not to bring a civil action on the basis of informa-
tion it may have. There may be an ongoing criminal case or inves-
tigation that would be jeopardized by a civil suit. Or, again by hold-
ing off and conducting a more detailed investigation, the Govern-
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ment may be able to make a better case or bring in other defend-
ants,

Finally, the allegations may involve conduct which is not improp-
er, and which the Department, in the exercise of its prosecutorial
discretion, does not believe should be pursued.

These proposed amendments are particularly troublesome be-
cause in recent years we have seen a growing number of frivolous
qui tam actions brought against public figures for political motives.
Members of Congress, executive branch officials, and even the
President have been sued on the basis of information which raised
questions about the expenditure of Federal money.

In conclusion, the Department has strong reservations about any
change in the qui tam provisions of the act. Following lengthy dis-
cussions with members of the Senate Judiciary Committee, the qui
tam provisions in 8. 1562 were modified in a way that permitied
the Justice Department to support Judiciary Committee passage of
S. 1562. However, we still object to any change in the current stat-
ute.

Finally, T would like to turn very briefly to the Program Fraud
Civil Penalties Act which would establish an administrative forum
to prosecute the submission of false claims and statements of the
United States. I believe Mr. Fish’s statement and testimony de-
scribed as well as I could the reasons why this kind of administra.
tive remedy is important. I would like to point out that one of our
later witnesses today—Inspector General Kusserow-—will be able to
explain how the Department of HHS has used similar authority
granted to it under the Civil Money Penalty Law to collect over
$18 million in fraudulent overcharges under Medicare and Medic-
aid.

I think the Inspector General and his entire department should
be commended for their efforts in this area. We propose to extend the
successful HHS Program Governmentwide.

In conclusion, Mr. Chairman, I would like to again state my ap-
preciation to the subcommitiee for holding these hearings and
giving very serious consideration to the problem of fraud against
the Government.

Thank you, Mr. Chairman. I am now prepared to answer any
questions you or the other members of the subcommittee may
have.

[The statement of Mr. Willard follows:]
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STaTEMENT OF RicHARD K. WILLARD, ASSiSTANT ATTORNEY GENERAL, Civit DivisioN

Mr. Chairman and Members ¢of the Subcommittee ww

It is a pleasure to appear hefore the Subcommittee this
morning 4o discuss the critical issue of improving our civil
antimfraud remedies. The legislation being considered today =~
a part of the President's Management Improvement Program --
symbolizes the significant priority which the Administration
places on an aggressive effort against economic crime. In
conjunction with the increased investigative and prosecutorial
rescurces which we have devoted to fraud cases, this legislation
will greatly enhance our anti-fraud efforts. We strongly

welcome the gupport of Members of Congress in this effort.

Since their announcement as part of our eight-bill package
by the Attorney General last September, the two Administration
hills which are before the Subcommittee today have received
strong and bipartisan suppert. Senator Cohen's Program Fraud
Civil Remedies Act, 5. 1134, which is similar to the
Rdministration's administrative remedies bill, was reported out
of the Governmental Affairs Committee unanimously and may be
considered by the full Senate shortly., OQur False Claims Act
Amendments have been incorporated, with some changes, in Senator
Grassley's bill, $. 1362, which was ordered reported by the
Senate Judiciary Committee last December, There, too, we hope

for prompt Senate action.
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Before turning to H.R. 3334, H.R. 3335 and other bills,
Mr. Chairman, 1 would like %o place this legislation into
context by reviewing the Justice Department's role in the
investigation and presecution of false and fraudulent claims.
The need for this legislation bacomes apparsnt when seen in
relation to the Justice Department's large and growing
responaibilities for the prosecution of complex, economic fraud
ceses, It is particularly critical that we be able to delegate
the smaller civil fraud cages to departments and agencies if ve

are to meet our other obligations.

As T noted, over the last few years we have devoted
additional resources to the civil fraud enforcement effort, and,
as a congeguence, have developed better and more significant
cases. We have 6853 cases currently pending in the Civil
Division and our recoveries average in the neighborhood of
$1 million for each casze which we deem %o warrant civil
action. Additional hundreds of False Claims Act cases are

delegated to the United States Attorneys' offices each year,

As you know, Mr., Chairman, *the United States has both givil

and criminal remedies which it may pursue in prosecuting
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fraud. While we should never neglect the potential for criminal
sanctions, especially in particularly edregious cases, civil
sanctions can be equally powerful. As a general rule, our civil
fraud prosecution effort is only as good as the criminal and
administrative investigations on which nearly all civil freud
cases are based. ¥BI reports are one maior source of leads.
However, in recent yesars, the Inspectors Genera)l have provided a

growing share of our civil fraud referrals.

The wariocus civil remedies available to us provide a
substantial deterrent to the submission of false and fraudulent
claims. Because of the doukle-damages remedy in the False
Claime Act, the government can often recover substantial sums in
such presecutions. Finally, because it reguires a loéer burden
of preoof, a civil action may be a more realistic gourse in close

cases.

A diligent and tenacloug anti-fraud effort serves to
reinforce public confidence in the inteqgrity and efficiency of
governmant programs, At a recent speech in Boston, the Attorney
General reiterated the need to aggregsively prosecute economic
¢rime. He noted that fraud committed against the United States,
particularly fraud in defense procurement, has and will continue

to receive high priority by the Department.
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We are proud of our record in the area of economic crime and
are confident that the record will show more major economic
crime prosecutions in recent months than for any comparable
period in the last decade. The Department of Justice has an
unrelenting commitment to pursuing whitewgollar ;rime, and we
kbelieve an objective and informed review of the record will
demenstrate that the dedicated and able prosecutors and
investigators responaible for the large number of important and
innevative prosecutions of recent months deserve sccelades {or
their determination and imagination in attacking the freguently
very complex patterns of such criminal conduct. The tools we
have proposed in our Anti-Fraud Enfoercement Initiative will

provide genuine assistance in cur commen efforts te root out and

punish fraudulent conduct.

II

Let me fturn now to a discussion of the Administration’s
Falae Claims Act Amendmenta, H.R. 3334 and, where appropriate,
to compare it with the other bills before the subcommittee. The
False Claims Act currently permits the United States to recover
doubble damages plus $2000 for each false or fraudulent claim.
Enacted in 1863 in response o cases of contractoer fraud
perpatrated on the Union Army during the Civil War, this statute

has been indispensible in defending the federal treasury againat
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unscrupulous contracters and grantees. Although the government
may &lso pursus common-law contract remedies, the False Claims
Act is a much more powerful tool in deterring and punishing

fraud.

Since the Act was last amended in 1943, we have identified
keveral areas where improvements are warranted, or where we
believe judicial interpretations have been incorrect. Perhaps
the most significant amendments contained in H.R. 3334 are two
which go to the heart of the ¢ivi]l enforcement provisions cf the
Act: the standard of knowledge required for a wvielation and the
burden of proof. As a civil remedy desiénad to make the
government whole for losses it has suffered, the law currently
provides that the governmeni need only prove that the defendant
knowingly submitted a false claim. However, this standard has
been misconstrued by some courts te reguire that the government
prove that the defendant had actual knowledge ¢f the fraud, and
even to establish that the defendant had specific intent to

submit the false claim. Eq., United States v. Mead, 326

F.2d 118 {Sth Cir. 1970}. This standard is inappropriate in a
civil remedy. and H.R. 3334 would clarify the law to remove this

ambiguity.
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The bill would also establish & standard of scienter, or
intent, which punishes defendants who knowingly submit false
claims. The Xey term “knowingly” is defined to punish a

defendant who:

{1) had actual knowledge; or
(2} had constructive knowledge in that the defendant
had reason to know that the claim or statement was

false or fictitious;

This standard was crafted te permit the government to recover
for frauds where the respeonsible officers of a corporation
deliberately attempt to insulate thenselves from Knowledge of
false clajms being submitted by lower-level supbordinates. This
ostrich-like conduct may occur in large corporations, and_the
United States can fare insurmountable difficulties in attempting
to establish that responsible corporate officers had actual
knowledge of the fraud. This standard would not punish mistakes
oy intorrect c¢laimsg submitted through mere negligence, bhut it
does recedgnize that those doing business with the government
have an obligation to ensure that the claims which they submjt

ale accurate.

We believe that this standard reflects wellwdeveloped

scienter concepts which would fully protect honest

59-415 0 - Bb6 ~ 35
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contractors. The False Claims Act hag been in place since 1863,
and we are unaware of any case under the Act in which a
contractor has been punished for an honest dispute with the
government. In particular, we would strongly oppose any effort
te engraft upon the existing scienter standard another
requirement that a Rnowingly false claim must be accompanied by
an intent to defraud. In our experience, intent requirements in
the civil area lead to ¢onfusion and impose an overly-stringent
burden uptn the government. The False Claims Act is not
generally interpreted te require a showing of intent, see,

e.qg., United States v. Cooperative Grain & Supply Co., 4756

F.24 47 (8th Cir, 1973}, and we do not believe that such an

intent reguirement should be imposed here.

Since the submission of our bill, the standard of
constructive knowledge has been the subject of extensive
digcussion and negotiation by the Senate Judiciary and
Governmental Affairs Committees, In an effort to clarify this
important definition, the two committees, in consultation with
the Justice Department and members of the private bar, have
adopted a modified formulaticn which we recommend to this
House. This revised standard provides that a defendant "knows
¢r has reason to know" that a ¢laim is false if he had actual

knowledge that & claim is false or 1f he:
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...acts in gross negligence of the duty to
maks much inguiry as would be reascnable and
prudent to conduct under the ¢ircumstances to
ascertain the true and accurate basis of the
ciaim or statement.

This standard achieves two ¢oals. First, it makes clear
that something more than mere negligence is required for a
finding of liapility. Second, it reaffirms the widely shared
belief that anvone submitting a claim to the government has a
duty -- vhich will vary depending on the nature of the claim and
the sophistication of the applicant =« to make such reasonebhle
and prudent ingquiry as is necessary to be reasonably certain
that he is, in fact, entitled to the money sought. This concept
of an inherent duty te make reasonable inguiry before submitting

a claim to the government is reflected in the better reasoned

caselaw. See, eyg., United States v. Cooperative Grain Supply

Co,., 472 F.2d4 47 (8th Cir. 1973). A more detailed explanation
of the Department’s endorsement of this standard ig set forth in
the attached December 11, 1985 letter to Senator Charles

McC.Mathias.

The burden of preof in civil false claime cases i=s another
ares where legislative clarification is necessary to resolive
ambiguities which have developed in the caselaw, Some courts

have required that the United States prove a wviolation by clear
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and convincing, or even clear, unequivocal and convincing,

evidence, United States v. Ueber, 289 F.2d4 310 {6th Qir.

1962), which we have found to be the functional equivalent of a
criminal standard. Because the False Claims Agt iz basically a
civil, remedial statute, the traditional "preponderance of the

evidence” standard of proof is appropriate.

With respect to both of thesge points, it is important teo
keep in mind that the civil, double-damage remedy of the False
Claims Act is remedial, designed To permit the government to
recover money improperly pald sut, and not penal or
punitive. This was long ago recognized by the Supreme Court

which held that:

...the chief purpsose of the statutes here was to
provide for restitution to the government of money
taken from it by fraud, and that the device of
double damages plus a specific sum wag chosen to
make sure that the government would be made
completely whole.

United States ex rel. Marcus v. Hess, 317 U.5. 837, S55l«2

{1943). Single damages alone would not reimburse the government
for its loss of the use of funds or costs of investigation and
prosscution, nor would they serve the obviscus deterrent purpose

snvisioned by Congress.

However, this crucial principle =-- that a civi] False Claims
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Act prosecution is remedial and not punitive -« may be
jeopardized by proposals t¢ increase greatly the penalties which
may be recovered. We have found that where judges perceive the
penalties which may be assessed under the Act to be grosely
disproportionate 4o the wrongdoing, they will rul; against the
government outright or subtly engraft criminal standards and
procedural hurdles onto the civil portions of the Act.
Conssquently, we are very concerned about the proposals
contained in some billa, notably B.R., 3317 and E.R. 3753, as
well as 5. 1562, %0 move to treble damages and a $10,000
forfeiture., We believe that double damages pluz a $5,000-per-

claim penalty is more appropriate and consistent with the

fundamental purpose of the statute.

The Administration’'s bill contains numerous other amendments
which were designed to resclve specific problems which have

arisen under the Act:

® First, as noted apove, the Administration's bill raises
the fixzed statutory penalty for submitting a false glaim
from $2.000 to $5,000. The $2,000 figure has remained
unchanged since the initial enactment of the False Claims

Act in 1883,
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Second, our bill amends the Ac¢t to permit the United
States to bring an &ction against a member of the armed
forces, as well as against civilian employess. When the Act
was first enacted in 1863, the military was excluded because
the government had available more severe military
remecdies. Since then, however, experience hag ghown that
the False Claims Act should be applied to servicemen who
defraud the government -~ just as it is to civilian

enplovees.

Third, the Administration’s bill containg an amendment to
the False Claims Act to permit the government to recovVer
double the amount of any consequential damages it suffers
from the submission of a false claim. For instance, where a
contractor has sold the government defective ball bearings
for use in military aircraft, the government could recover
not only the cost of new ball bearings, but the much grsater
cost of replacing the defective ball bearings. See,

United States v, Aerodex, Inc., 469 F.2d 1003 (8th Cir.

1972}.

Fourth, our propesal provides that an individuai whoe
makes a mavterial misrepresentation to avoid paving money

owed the government would be equally liable under the Act as
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if he had submitted a false claim. For instance, the owner
of a HUD-insured property or his agent may falsely
understate income and overstate expenses in crder to
increase the Section 8 subsidy which must be paid by HUD at
the end of @ach month, This amendment would eliminate
current ambiguity in the caselaw by clearly authorizing the

extension of liability to such misrepresentations.

Fifth, the Administration’s bill would allow the federal
government to sue undey the False Claims Act to prosecute
frauds perpetrated on ¢ertain grantees, states and other
recipients of financial assistance., A recent decision,

United States v. Azzarelli Construction Co., 647 F.2d 757

{7th Cir. 1981;, hag created some confusion with respect to
whether the federal govermment May Yetover in grant cases
where the federal contribution is a fixed sum. There is no
dispute that the federal government may bring a False Claims
Att rase where its grant chligation ig openeended, since, in
that case, every doliar lost teo frsud will regquire an
additienal federal contribution. The amendment would make
¢lear that the United States may bring an action even under

grant programs involving a fixed sum.

8ixth, our kill creates a new, uniform remedy to permit

the government to seek preliminary injunctive relief to bar
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a defendant from transferring or dissipating assets pending
the completion of False Claims Act litigation, Currently,
the govermment's prejudgment attachment remedies are
governed by state law. A uniform federal standard would
significantly enhance the government's remedies and avoid

inconsistent results.

Seventh, the Administration's bill modernizes the
jurisdiction and venue provisions of the False Claims Act to
permit the government to bring suit noet only in the district
where the defendant i "found," {the current standard) but
alse where a viclation "occurred". Currently, when multiple
defendants live in different districts, the governmsnt may
pe regquired to bring multiple sults, a time-tonsuming

process that is wastefu)l of judicial rescurces.

Eighth, the bill modifies the statute of limitations To
permit the government to bring an action within six years of
witen the falge claim is submitted {the current standard)} or
within-three years of when the government learned of a
vielation, whichever date is later. Because fraud is, by
nature, deceptive, such telling of the starute of
limitations is necessary to ensure that the government's
rights are mnot lost through a wrongdoer's successful

deceprion.
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Finally, our Piil provides that a nole contenders plea in

a ¢riminal prosecution, like a guilty plea, would estop a
defendant from denying liability in a ciwvil suit invelving
the same transaction, Defendants who cheat the government
by making false claims, and then enter a neie plea, should

not be able to relitigate the guestion for civil purposes.

Another important amendment contained in the
Administration's bill is the grant of Civil Investigative
Demand, or CID, authority to the Civi}] Division to aid in the
investigation of False Claims Act rases. As in all complex,
white-collar fraud cases, investigative tools are critical to
the success ¢f a case. We currently rely in large part on FBI
reperte and matters referred for preosecution by the various
inspectors General. CQur investigative capacity would be greatly
aided if our attorneys could compel the production of documents
or taxe depositions prior to filing suit. CID authority would
permit us Lo foCus our resources better as well as Lo winnow out

those cases which have little merit.

The CID authority contained in section 105 of H.R. 3334 ia

nearly identical o that avallable to the Antitrust Division
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under the Hart-Scotte-Rodine Act of 1978, 15 4.8.C. 131311314,
The statute would work as follows: where the Assistant Attorney
General of the Civil Division believes that a person has access
to information relating to a False Claims Act investication, he
may, prier te £iling a complaint, reqguire the production of
documents, answers to interrogatories and oral testimeny. The
CIL could, if necessary. be enforced in district court, like any
other subpoena. The standards governing subpoenas and ordinary
civil discovery would apply to protect against disclosure of

privileged information.

In the only substantive difference from the Antitrust
Division's authoerity, the Administratioen pill weuld permit the
Civil Divisioen to share CID information ﬁith any other federal
agency for use in furtherance of +hat agency's statutory
responsibilities. These might include enforcement of
environmental and safety laws, banking regulatory laws and

suspension and debarment actions.

In an effort to place some limited safeguards on the sharing
of such information with other agencies of the government, the
Senate Judiciary Committee amended the bill te reguire the
Justice Department, as custodian of the CID information, to seek
an order from a United States District Court befere information

could be shared with another agency. Such an order would only
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be granted if the Department ¢ould show that the agency sesking
the information had a "substantial need” for the information in
the fulfillment of its statutory responsibilities, Presumedly,

the Department could move for such an order on an ex parte basls,

This requirement would be purdensome to both the Department
and the courts, without, in our view, adding any meaningful
protection for those who submit information pursuant to a CID,
Instead, we would suggest that vhere an agency sesks CID
information from the Justice Department. it be regquired to file
a written statement with the Department and that the Assistant
Attorney General be reguired to make a determination that
sharing the information would substantially aid the agency in

carryving out its statutory respensibilities.
7

The next point I will address, Mr. Chalrmam, is that of the
citizen suit, or gui tam,1 provigions of H.R. 3317 =~
jdentical to those contained in Senator Grassley's bill, 5.

1562, as introduced. The False Claims Act, since its inception,

1 Qui tam is from the Latin, meaning "who as well". Thus,

when an informer files such an actien, it is said that he brings
the action "for the state as well as for himself,” because he
may be personally awarded a peorticon of the judgment granted to
the government,
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has contained provisions permitting informers to come forward
with evidence of fraud on the government, file suit in their own
name, and Xeep a share of any recovery, These provisions were
adopted at a time when the government had practically no
investigative resources -~ unlike today, when the FBI and the
Inspectors General dgenerate most of our casesg, Nonetheless, the
gul tam statute occcasionally motlvates an informer to come
forward with & meritoricus suit, which the Department can then
prosecute in the name of the United States. Hence, we have not
proposed any changes to the gui tem provisions of the Act in our
Bill. H.R. 3317, however, does propose a number of changes in
the qui tam provisions of the Act, and we have serious

ohjections toe thoese propesed changes,

Cur first concern is with that portion of the bill which
provides that even after the Justice Department has stepped in
te litigate a gui tam action on behalf of the United States,
"the person bringing the action shall have a right to contimle
in the action as a full party on the persen’s own behalf. ”

Since both the United States and the relator {the person who
brought the action) are pursuing the same claim, this presentz a

2

sericus preoblem, 1.e., who will control the litigation? it

2 We note that under the Federsl Rules of Civil Procedure,

unrelated parties may intervene in a lawsult, {thus giving rise
{CONTINEED )
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elso creates the potential for collusive litigation, since en
associate of the defendant could bring a gui tam suit and then
remain in the action to frustrate effective prosecution. If
gnacted, thiszs provision c¢ould ¢reate encrmous difficulties and
geriousliy hamper our civil fraud enforcement efforts,

If Congress wants %o permit the relator to remain invoived
in the ac¢tion in order to protect his stake, this could be done
in another manner which does not raiee thess problems. We would
suggest that the relator be Kept abresst of developmenta in the
case by receiving copies of all court filings and that he he
permitted to file with the Court his objections or views on any
propused settlement by the government. This is analogous to a
provision in the current statute which only permits a gul tam
action to he dismigaed if the Court and the Attorney General
give written consent and their reasons for consenting. 31
¥.S5.C. § 3730{B)Y{1}. Such a solution would provide an

appropriate role for the relator without interfering with the

Department’s prosecution of the case.

‘2 {FOOTNOTE CONTINUED)

te litigation with several "parallel™ plaintiffs} but each such
"intervenor™ represents a separate, distinct interest. We are
aware of no precedent in which two parties represent the
identical interest in the same suit.
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Ancther serious problem is posed by the provigion permitting
a relator to bring an action based on evidence avallable to the
government, and to proceed with the action even where the
Justice Department cheoses not to enter the suit., The Act
currently forbids such "paresitic® actions by "bounty hunters”
and, 'in fact, was amended by Congress in 1943 to address just
this problem. In the early 1940's, a rash of suits were bProught
whith merely restated the allegetions in the government's
criminal indictment in an effort to malke 2 windfall. Such
practices were criticized by Justice Jeckscon in U.5. ex rel.

Marcus v. Hess, 317 U. 5. 537, 557-%88 (1943) and moved the

Attorney General to write to Congress propesing the deletion of
the entire gui tam section. Congress responded by enacting the
current prohibition on parasitic actions, codified at 3] U.S.C.

§ 3730(b}{4}. See, United States v. Pittman, 151 F.2d 831,

85354 {5th Cir. 1845) for a summary of the legislative history

of the 1943 amencdments.

H.R. 3317 would amend the Act by permitting the relator teo
proceed with an action based upon information known to the
United States {including information disclosed in eongoing
criminal or administrative proceedings as well as allegations
arising out of congressicnal investigations and public
information disseminated by any news media) if the Justice

Department had not initiated any action within six monthe. The
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language of the amendment would seem to permit the government to
move for an extension of time in which to decide whether to take
over an action upen a showing of good cause, but this provision
would be difficult to apply.in practice. In effect, the civil
frauds mpection of the Justice Department would have to be avare
of all allegations of fraud when they became public knowledge in
order to protect the interests of the United States in such

litigation.

There are several legitimate reasons why the Dspartment
might choose not Lo bring a civil aetion on the basis of
information in its pogtsession, There miay he an ongoing ¢riminal
case or investigation wihich would be jeopardized by a civil
suit. Or, by holding off and conducting & more detailed
investigation, the gbvernment may bhe sble to make a better case
or bring in other defendants. Finally, the allecations may
involve conduct which is not clearly improper, and hence, which
the Department, in the exercise of its prosecutorial diseretion,

does not believe should be prosecuted,

It 38 this latter problem which is most troublesome. In
recent vears, we have seen & growing number of frivolous gui tam
actions brought against public figures for political motives.
Members of Congress, Executive Branch officials and even the

President have been sued on the basis of publicly available
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information whic¢h raises guestions about the expenditure of

fadaral money.

Most such cases have been dismissed on the basis of the
current gtatute which prohibits the courts from exercising
jurisdiction over any action which is "based on evidence or
information the Covernment had when the action was brought®. 31
U.5.C. 3730. However, if this section is deleted from the Act,
{(as it would be under H.R. 3317) we can expect a sigpificant
increase in frivoious, politically-motivated lawsuits. There ig
ne evidence that the Justice Department iz neglecting
meritorious False {laims Act sults. Accordingly, we believe
that such an openeended expansion of private standing is

entirely unjustified.

H.R. 3317 would also raise the relator's share in any
recovery f{rom the current maximum of 10% where the government
takes the cage and 25% where it doeg not, te 20% and 30%
respectively. Obwviously, any such recovery comes out of the
federal treasury, and hence we strongly oppose any change, The
bill also creates a new class of recovery for relators who can
be said to have "substantially contributed to the prosecution of
tha action®™. Such persons would receive "at least 20% of the
proceeds of the action™. As an initis)l matter, we note that

this provision, while providing an additional award to the more
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diligent relator, will inevitably result in litigation cver
whether a relator's actions "substantially contributed" to the
government's success. We believe the prospects for such
collateral litigation (not unlike that we see in the attorneys
fees area) is not a productive use of resources, and helievs
that any additicnal marginal incentive such a "substantially
contributed® categoery would provide is ocutweighed by the
confusion and litigation it would generate. In any case, if the
"substantially contributed® categery is retained, there should
be an upward limit on the amount of the relator’s recovery, just
&5 there iz for the relatcr who preosecutes the entire action

himself.

In conclusion, the Department has strong reservations about
any change in the gqui tam provisions of the Act. Following
lengthy discussions with members of the Senate Judiciary
Committee, the gqui fam provisiong in 3. 1582 were modifisd in a
way that permitted the Justice Department to support Judiciary
Committee passage 0f 5. 1562. However, we still cbject to any
change in the current atatute. The gul tam provisions are

particularly sensitive in that they grant autematic legal

standing for any Individual to bring a fraud action on behalf of
the United States. This proviaion can ke, and has been, abused

to bring frivelous and politically meotivated Jawauits,
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Finally, let me turn to the Program Fraud Clvil Penalties
Act., The Administration’s bill, H R. 3335, like H. R, 2264,
would establish an administrative forum to prosecute the
submission of false claims and false statements to the United

States.

My comments on the legisiation will be directed primarily teo
H.R. 3335, the Administration's bill. Congressman Heftel's
Bill, H.R. 2264, is nearly identical to 8. 1566, Senator Roth's
bill of the $8th Congress. While H R. 2264 accomplishes.much
the same thing as H.R. 3335, we suggest that the Committee work

from H.R. 333% in its deliberations.

We believe that a mechanism for resolition of many fraud
matters through administrative proceedings is long overdue.
Many ©f the government’'s false claims and false statement cases
involve relatively small amounts of money compared te matters
nermally subject to litigation. In these cases, recourse in the
federal courts may be ecopnomically unfeasible because both the
actual dolilar loss to the government and the potential recovery
in & civil suit may be exceeded by the government's cost of
litigation. Moreover, the large volume of msuch small fraud
cazes which could be brought would impose an unnecessary burden

on the dockets of the faderal courts.
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Several cases illustrate the types of matters for which

these administrative proceedings ares pbeast suited.

== We brought a False Claims Act gulit agalinst
several real estate brokers and a mortgage
company for fraudulently inducing the
Veterans Administration to guarantee three
mortgage loans. The VA sustained damages of
£13,100 on the three loans. While we
ultimately recovered well in excess of that
amount under the False Claims Act, the
congested nature of the district court's
docket meant that the litigation took over
six years to conclude.

-- Mumercus matters are referred to the
Department invelving, fer example, FHA-
insured home improvement loans obtained
through fraud, social security or CHAMPUS
benefits obtained through misrepresentations
regarding eligibility, or fraudulent
overcharges on small contracts in which
traditional ¢ivil and criminal litigation are
gimply impracticable because of the size of
the governmqnt‘s ¢laims and the large number
of such cases.

Administrative resolution of such small cases will, in our view,
address thie problem by establishing an expeditious and
inexpensive method of resolving them. At the same time,
administrative resolution of smaller cases would permit a more
efficient allocation of the resources of the Department of
Jugtice, thus enhancing the Administration'sz efforts to control

program fyraud.
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Fortunately, legislative efforts in this area can be guided
by the experience of the Department of Health and Human Services
under the Civil Money Penalty Law, 42 Y.5.C. 1320a<~7a, a similar
administrative money penalty statute which has been in effect
for several years., Under that law, HHS has recovered over
%18 million in fraudulent overcharges ?nder the medicare and

medicaid programs. Inspector CGeneral Kusserow and the entire
Department are to be commended for their efforts. HHS's
successful experience testifies to the great savings whieh could

be achieved if this authority were extended govermment-wide.

As with the False Claims Act Amendments, a particularly
impertant issue posed by this legislation is the element of
scienter necessary 1o prove a violatiaﬁ. Okviously, this bill
should include the same standard as would apply under the False
Claims Act. Therefore, we recommend %that the Committee adopt
the compromise, developed by the Senate, discussed in Part 11 of

my testimony.

We believe that the administrative proceedings ocutlined in
section 803 of H.R, 3335 premerve full due process rights,
including the rights %o notice, cross examination,
representation by counsel and determination by an impartial
hearing officer, and thus will withstand constitutional

challenge. The use of a hearing examiner, or Administrative Law
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Judge, o compile a factual record and make an initial
determination is a common, legally unobjectionable method to
administer federz) programs. Critics of the use of hearing
examiners can point te no legal precedent questioning this
administrative hearing mechanism, and, in fact, it has
consistently been upheld against court challenge. See, Butz

v. Eeconomou, 438 U.S5, 478, 513-4 (1978); NLRE v. Fermanent

Label Corp., 687 F.2d 512, 527, (Aldisert, C.J., concurring)}.

Criticism of the hearing examiner's supposed lack of
independence conveniently ignores thete well established
precedents as well as several protections built into
H.R. 3335%. While the hearing examiner would be an employee of
the agency, section 803{£)(2){€) of the bill assures the hearing
examiner an appropriate ilevel ?f independence by providing that
he shall not be subiect to fhe supervision of the jinvestigating
or reviewing official, and ceuld net have secret comminications
with "such officials., The bill thus incocrporates the generaily
accepted protections required by the Administrative Procedure
Act. And, of course, any adjudication of liability under this
Pill would be subject to independent review in the Court of

Appeals by an Article II1I judge.

In light of the Suprame Court's helding in Atlas Reofing

Co. . Cceupational Bafety and Health Administration, 430
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U.5. 442 (1977), we do not believe that these proceedings would
viglate the Seventh Amendment’'s guarantee of trial by jury. In
Atlas Roofing. the Court rejected a Seventh Amendment
challenge to the administrative penalty provisionsg of the
Occupational Safety and Health Act of 1970 because it concluded
that Congress had created new rights which gdid not exist at
common law when the Amendment was adepted. The Court held that:

when Congress creates new statutory "public

rights," it may assign their adjudication to

an administrative agency with which a ijury

trial would be incompatible, without

violating the Seventh Amendment's injunction

that jury trial is to be "preserved” in

"gsuits at common law™.
430 U.5, at 455. The rights created here are not co-extensive
with any common law cause of a¢tion known when the Seventh
Amendment wag¢ adopted. In addition, we believe that this
statute may, like the False Claims Act, be characterized as a

Yremedial™ statute imposing a "civil sanction”. See United

States ex rel. Marcus v. Hess, 317 U.5, 3537 (1943}, Given

these considerations, the administrative proceedings do not deny

unconstitutionally trial by jury.

With respect to this last peoint, I note that some have
suggested that because this bill and our False Claims Act
Amendments provide for double damages, they can ne longer be

viewed as "remedial' and, instead, must be classified as



147

"punitive", presumedly requiring a criminal standard of intenk
and burden of procf. However, this analysis of the bills is
overly~aimplistic and does not comport with traditional practics
and applicable precedent, including several decisicns of the

Supreme Court.

Double damages serve an appropriate remedial purpose in
several respects., Because of the deceptive and concealed nsture
of fraud, the government will rarely be asble to prove the
entirety of its losas. Thus, by establishing a form of
"liguidated damages,"” this provision insures that the goverpment
will be made whole. Second, the double-damages provision
partially compensates the government for its costs of
investigation and grosetution. finally, this provision has a

socimlly useful deterrent effect.

In 1943, the Supreme Court was callet upon to decide just
this issue relative to a nearly identical provision in the Falsge
Claims Act, The Court uneguivocally ruled that the double
damage provision of thet Act was a permiseible atatutory
enactment, <¢ivil and remedial in nature end consisteant with
other statutes, auch as the treble dammge provisions of the

civil entitrust lews. Writing for the Court, Justice Bleck

stated:

We cannot say that the remady now before us
requiring payment of a lump sum and double
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damages will do more than afford the
government complete indemnity for the
injuries done it. *** Oujite aside from its
interest as preserver of the peace, the
government when spending its money has the
same interest in protecting itself from
fraudulent practices as it has in protecting
any citizen from the frauds which may be
practiced upon him.

U.5, ex. rel Marcus v, Hess, 317 U.3. 537, 549-50 (1943).

See also, Day v. Woodworth, 54 U.S, (13 Howard) 381, 371

{18581 ); Missouri Pacifle Railwav Co. v, Humes, 115 U.S. 512,

523 (1885).

Finally, guestions were raised in the last Congress ag to
the effect which a finding of liability under this Act would
have on a subsequent administrative proceeding to suspend or
debar a contractor. in the past, such an amendment has been
proposed with the stated objective of preventing the use of a
civil penalty judgment in debarment or suspension proceedings.
We believe that amending the bill to deny any evidentiary value
to a ¢ivil penalty judgment in any administrative, civil or
sriminal proceeding is wholly inappropriate. The civil penalty
proceedings envisioned by the bill will afford a full measure of
due process protections, as well as the opportunity for judicial
review of the proceedings. In view of this consideration, we
believe that there is no justification for disturbing the normal
rules of res judicata and collateral estoppel, and requiring

another tribunal to go through the costly exercise of retrying
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the pame facts that heve alrsady been established under the same

standard of proof in a ¢ivil penalty proceeding.

In addition, we believe that it is important to note that »
contractor would always be free to eargue the guestion of remedy
in & suspension or debarment proceeding. According res judicate
or collateral estoppel effect to the facts underlying a civil
penalty judgment in a later suspension or debarment proceeding
wonld not necessarily establish that suspension or debarment wes
the epproprinte remedy. A contreactor would still have the
opportunity to argue that he should not be suspended or debarred
and that some lesser sanction -~ or no sanction at all -~ ehould

be imposed.

Finally, the Department is strongly opposed to provisions,
such as section 803{d}{2} of B.R. 2264, which permits Inspectors
General and other investigatory officials to use compulsory
process to obtain testimonial evidence as part of an
investigation. Under the existing provisions of the Inapector
Ganeral Act of 1978, Inspectors General are authoerized to compel
production of documentary evidence, Neither the Inspectors
General, nor the Federal Bureau of Investigsation -~ the
government' s principal law enforcement investigatory sgeancy -
currently issue investigative subpoenas to compel testimony.

The potential for the unlimited exercise of testimonial subpoens
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powers during investigations might raise due process issueg as
well as interfere with the criminal investigation process. In
addition, there would be no central coordinating authority so as
to ensure consistency of standards and implementation. In this
manner, section B03I{4){2) ¢could advergely affect coordinated law
enforcement. Conseguently, the Administration strongly urges
the Committee to reject any proposal to grant the Insﬁ&ctors
General the power to compel testimony when investigating fraud

allegationyg.

That concludes my prepared statement, and I would be happy

to answer any guestions.
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U.S. Department of Justice

Office of Legisiative and Intesgovernmental Aflairs

Qifien of tho Askstany Aciorsey Genere! Warkingron, D.C. 20930

DEC 13 185

Honorable Charles ¥McC, Mathias
United States Senste
wWashington, D,C. 2051¢

Dear Senator Mathiasg:

Thig is in response to your letter tso Richard Willapd of
November 25, 1983 regarding the meaning and consistency of the
various anti-fraud legislative proposals currently pending in
the Senate, The two most significant bills -~ Senator
Grasgley's False Claims Act Amendments (5, 1562} and Senator
Cohen's Civil Fraud Remedies Act (S. 1134) ~= are substantially
simijar ' to Justice Department proposals and are strongly
supported by the Administration. We feel that it is
particularly important that 5. 1562 be acted upon by the
Judiciary Committee in this session of the Congress 50 af to
ensure that there is adeguate time to complete congressional
action next year.

As you know, the False Claims Act is the basic statute
governing fraud against the United States. In the 1323 years of
ity existence, we have jdentified geveral improvements whicgh
woild enhance the ability of the United States to prosecute
frauvd., In addition, conflicting court decisions in the various
circuits have created scme confusion as to the reguired burden
of proof and standard of knowledge, among other matters,
Conseguently, the False Claims Agt Amendments proposed by the
Dapartment - and largely incorporated in S. 1562 -~ would
rescive these inconsistencies and anomalies while elso
reinforcing our civil anti-fraud efforts,

However, we have also recognized that it is often not cost~
effactive to progsecute relatively small fraud cases in the
federal courts, Congeguently, we have supported Senator fohen’s
Civi]l Fraud Remedies Act whioch would create a ™"wini-False Claims
Act* authorizing an adminigtrative remedy for frauds involving



152

wnder $100,000. This biil restates the relevant provisions of
the False Claims Act while also creating an elaborate
administrative mechanism for the enforcsment of such small fraud
CAtGE.

Because these two bilis have besn considered by separats
committess and because they were originslly concelved
independsntly, their terms are not aiways identical, The
Department of Justice sgrees that the bills should be in harmeny
in their essential features. To that end, we have encouraged
the staffs of the two committees to consult in order to bring
their pille into conformity. As there seems to be general
agreement that this should be done, we are confident that the
bills will be consistent by the end of the legislative process,

The seven different formulations of constructive knowledge
attached to your letter are, in our view, fairly similar. They
basically reflect various stages of the congressional debate and
consideration of this complex issue, particulariy in the
progress of S, 1134 through the Governmental Affairs
Committee. The fundamental isgue in designing & standard of
knowiedge is to reach not only defendants with actual or
constructive knowledge of a fraudulent ¢laim, but also
defendants who insulate themselves from that knowiedie which a
prudent person shouid have hefore submitting & claim upon the
Government. It iz this problem of defining constructive
knowliedge, or of dealing with the "ostrich” —- the individual
who ignores or fails to inguire about readily discoverable facts
which would alert him that fraudulent claims are being submitted
-« that has led to the various formulations of the standard of
knowledge,

At the start of the debate, there was a broad spectrum of
possible standards of culpability, as is reflected in the seven
different formulations attached to your letter: an jintentional
scheme to cheat, Only actual knowledge of falsity, gross
negligence, mere negligence, or a per se liability for any
migstatement. After much study and debate, & strong consensus
has evolved that it is appropriate to attach special civil
remedies to those who have actual knowledge of falsity and those
who have constructive knowledge of it. Even with this agreement
in principle, an sxtracrdinary smount of time has heen devoted
to erafting 2 statutory standard designed to sssure the
skeptical pboth that mere negligence could not be punished by an
ovsrzealous agency and that artful defense counsel could not
urge that the statute actualiy required some form of intent as
an esssntial ingrsdient of proof,

Congideration of this issue has not always been furthered by
hypotheticals, which participants in the debate sometimes have
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used to dewonstrate the "horrors® that might result under a
propused formulation. It is probably safe to say that black and
white cases are not heipful in assessing shades of gray. Under
any standard, the facts are criticalr frequently the outcome is
determined based on colorations, nuances of circumstantial
evidence, or cumulative impreesions that sre ¢ifficult to
articulate, let alone anticipate by legislative craftsmanship.

Eventually, these various hypotheticals foocused more and
more on the "busy executive syndrome,* i,e,, on the personal
liability of a high level official in a large corporation who
marely signs & claim or certification prepared by subordinates,
amd on the hapless bookkeepsr, who simply prepares a ciaim for
submission to the government based upon the recordsg or
ingstructions of others, In fact, the iaw hag managed to assess
and discern the differences between the cheat and the blameless,
even under a less Drecise statutory standard currently contained
in the False Claims Act, See, e.d.. United States v,

Aerodex, Inc., 469 F.2d 18T (STh Cir [ 149777 (corporate
division head held liable, chief executive officer not liable):
United States v, Pricla, 272 F.24 889 {(3th Cir, 1%5%9)

{partner, having clerical dutiee, found not personally

liable), The Committee's formulation in §, 1134 does not
distort or bias that very fundamental assessmenty it does help
to refine i¢.

The Department's initial proposals -- both in the Program
Fraud bill and the False Claims Act Amendments - aimply used
the "knows or has reason to know® formula. The accompanying
section by sectior analysis explained that this would reach
someone who acted in "reckless disregard of the truth in
gubmitting the false claim®™ -« a formilation which we bhelieved
would cover somsone who insulated themselves by design from
knowledge about the truth or falsity of a claim.

Our reference to “reckless disregard” reflected the shared
assumption of the Pepartment and the sponsors of the bills that
migrake, inadvertence or mere negligence in the subtmigsion of a
falge claim would not be actionable under either bill., In other
words, in either of these two civil proceedings, the Covernment
would have to prove something wmore than mere negligence, but
less than specific intent to defraud., We believe that ®reckless
disregard™ {or "gross negligence,® a phrase which we believe
defines the same standard of conduct) accurately captures thas
proper level of knowledge, There are cases, however, in which
recklesd cdisregard is construed as reguiring an intentional,
deliberate, or willful asct -~ a conrsiderable escalation of the
scienter reguirement, To avoid the risk of such a
misconstruction, we¢ aubsequently urged the adoption of a gross
negligence standard which appears to be less susceptible to this
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miainterpretation, Generally, however, we found that each jis
used to define the other; i.e., reckless disregard often is
defined a3 gross negligence and gross negligence frequently is
said to reguire a reckless disregard. These terms, and "blind
or total indifference,” or “carelessness in the extreme," and
the like all serve to focus, withouwt any of thew precisely
delinsating, the assessment reguired of the fact~finder.

Implicit in 11 these formulations however is cur strongly-
held helief that anyone submitting & claim te the Government has
some duty - which will vapy depending ¢n the nature of the
claim and the acphistication of the applicant -~ te make such
reascnable apd prudent inguiry as is necessary to be reasonably
certain that he is in fact entitled to the money sought.

This concept of an affirmative responsibility or "duty* has
been recognized in much of the caselaw interpreting the False
Claims Act. In United States v. Cooperative Grain and Suppl
Co,, 476 F.2d &7, 85 (8th Cir. 1973}, the court held that
"Ttlhe applicant for public funds has & duty to read the
regulations or otherwise be informed of the basic reqguirements
of eligibility.” In United States v, Klein, Civ. No, 103551
(D, N.J. Feb. 2, 1953}, a case invelving a Ealse claiwm arising
out ¢f the sale of substandard milk to the Government, the court

noteds

At no time Aid ithe defendant] take it upon
himgelf to make any investigation as to
whether the milk that he was recejving was of
the guality which he scliemnly promiged the
United States Govermnment under his contract
it would receive. If he did not know that
what he was delivering was not the kind of
milk that was in the contract, it was the
grossest kind of carelessness and negligence
upen his part, for which he must assume the
responsibility of xnowledge.

1t should be stressed that the duty of inguiry recognized in
5. 3134 is expressly gualified to avoid oppressive reguirements
of verification. The phrase, “reascnable and prudent . . ,
under the circumstances,” is intended by the drafters to
establish a "light” cbligation to inguire rather than te create

a heavy duty to reverify,

Thus, the fipal formulation of the knowledge standard
contained in 5. 1134 as ordered reported by the Senate
Governmental Affairs Committee embodies all of these conCepts.
Under it, a defendant “knows or has reason to know" that a claim
wan frlse if he had actual knowledge of its falsity or if he:
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", .+ . BCEM in gross negligence of the duty
to mpke such inguiry as would be reasonable
and prudent to conduct under the
circumstances to ascertain the true and
accurate basls of the claim or statement,

This definition embodies the two fundamental concepts which any
definition of constructive knowledge shouid contains the Govern~
ment must prove more than mere negligence and the defendant must
make some limited inguiry to determine whether his claim is
accurate.

One criticism lodged against this standard is based upon the
inglugion of the phrase "reagsonable and prudent.” a term which
is often asgsociated with a simple negiigence standard, the fear
being that the inclusion of this phrase will result in something
less than gross negligence. In fact, an assesament of gross
negligence requires that the fact-finder first consider the
simple negligence form of conduct against which the aileged
grosg deviation is to be measured, Thug, we do not view thig
formulation as contradictorys; rather, it protects the potential
defendant because it makes clear that the duty of inguiry is a-
limited one.

Nonethelessg, if this continues to bhe a subiect of toncern,
an alternative could be constructed which would provide,

r » o« ACES in gross negligence of the duty . . . tO ascertain
the true and accurate basis of the claim or statement™, It
could be made clear in the committes report that this is a
reference to the inherent duty of a citizen to turn sguare
corners when dealing with the government, and citing to
Cooperavive Grain and the other cases. Such a change would not
appreciably atfect the level of culpapnility, but would remove
the initial {and false} impression that the formulation reaches
conduct which doeg not rise to the lavel of gross negligenca
hecause of the reference to reasonable and prudent inguiry,
i.e., the apparent facial contradiction would be eliminated.

In conclusion, we helieve that this last formulation of the
constructive knowledge «— that contained in 8, 1134 as ordered
reported by the Senate Governmental Affajirs Committee - im the
most precise and therefore should be adopted by the spensors of
both bills, We would be plezsed to respond further should you
have additional guestions or wish to discuss these issues
further,
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The Office of Management and Budget advises us that therve is no
objection to the submissicn 0f this report from the standpoint

of the Administration's program.

Sincerely,

(Stgned} TRILEES Be Brady

PHILLIP D. BRADY
Acting Assistant Attorney Genaral

ool Sepnator Thurmond
Senator Biden
Senator Grassley
Senator Metyenbaum
SEenator Roth
Senator Eagleton
Sepator Cohen
Senator Levin
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Mr. Guickman. Thank you, Mr. Willard.

Before 1 get into the specifics of your statement, in Mr. Hertel’s
statement which he has submitted here and will be included in the
record, he provides a survey of the Department of Defense statistics
on efforts to curb waste, fraud, and abuse, and it is in the Secre-
tary’'s annual report to Congress for fiscal 1986, and there was a
chart in which it lists investigative cases: cases closed, cases re-
ferred for prosecutive or administrative action, convictions, and
then fines, It just lists them all for that year,

I might give you just a chance to look at it quickly.

Now, my question is, is that when we list for the three fiscal
years cases referred for prosecutive or administrative action there
1s—the numbers have shown, I guess, kind of a slight decline from
fiscal 1982, 1983, and 1984; the number of convictions is about 10
percent of the cases referred. But the bottom part of Mr. Hertel's
statement says: What is not immediately apparent from the chart
is the dismal success rate for prosecutions: 5.7 percent for 1982; 8.2
percent for 1983, and 9.8 percent for 1984, Equally striking is the
comparison of the average recovery per conviction and the average
recovery per case referred for action.

He goes on on his next page to talk about the average recovery
per conviction, and the average recovery per case. Now, 1 guess ]
would ask you what does this all mean? I wonder if you could
shed any light? 1 realize you are looking at it for the first time,
but what does it all mean? Is this one of the reasons why you have
come here asking for beefing up the civil fraud provisions?

Mr. WirtLarp. Mr. Chairman, I really can't comment on the statis-
tics, having just seen them for the first time.

But it is certainly true that there is a need for us, at the Civil
Division of the Justice Department and the U.8. attorney’s offices
to target our resources on the most important cases. We have a
limiteg number of resources as does everyone in the Government
today. We endeavor to target those resources as best we can on the
cases that involve the largest amount of money, the most serious
problems.

As a result, there are some smaller cases that simply can't be
pursued profitably because if we go after the small cases it means
leaving the bigger case unworked. That is one of the reasons we
have proposed this administrative remedy, to allow agencies like
the Department of Defense, through their own administrative proc-
esses, to take care of the smaller cases and leave us able to go after
the really big ones.

Mr. GuickmaN. What is the criteria by which you warrant that a
case proceed now under the False Claims Act?

Mr. WiLLarp. There is no rigid requirement. Basically, cases in-
volving less than $200,000 are routinely referred to U.S. attorneys’
offices for review and action. Many of those are brought by the
U.S. attorneys’ offices for those smaller amounts.

We consult with the client agencies and ask for their views
before we decide whether to close a case or not. But as a practical
matter, there are many smaller cases that we just cannot pursue
because of limited resources or because we would spend more
money pursuing the case than we could hope to get back.

Mr. Grickman. So they are just dropped then, basically?

59-415 0 - H6 - 6
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Mr. WiLLARD. Yes, they have to be dropped.

But we don’t have a rigid guideline. We do bring some small
cases, especially where the client agency feels that it would serve
an important deterrent purpose to pursue the smaller case.

Mr. GLickman. In your statement you state that the penalty of
$10,000 and treble damages would make the courf{ construe the
statute as penal rather than remedial in nature because the penal-
ty would far outweigh the prohibited conduct.

1 wanted to go back——the 1863 numbers were $2,000 and if you
adjust that for inflation if is 8%z times that amount right now. How
do you justify your categorization of a $10,000 civil fine as so high
as fo make the statute appear penal rather than remedial?

Mr. WiLLarp. Mr. Chairman, I would like to clarify my state-
ment; we are concerned what I would say that such a penalty
might make the courts find that the statute is penal. This 18 obvi-
ously a linedrawing exercise in where you set the amount. Our
concern is that if we go too far we run the risk of a court finding
that it is penal. In prior decisions, the courts have clearly held that
this act is remedial and not penal in nature. As Mr. Fish noted, we
don’t wani fo change that. We think it is very important to pre-
serve that interpretation.

1 can’t say for sure the difference between $5,000 and $10,000 is
going fo be dispositive. What 1 really would like to emphasize is
that there is a balancing of interest here. Obviously, we want to
make sure that the Government is made whole, but as you get
higher and higher, you run the risk courts might not agree that
the law is merely remedial.

513&5‘(5 (SLICKMAN. What if you put in, let’s say, a range of $5,000 fo

Mr. WiLrarp. That certainly is a possibility, Mr. Chairman, and I
don’t want this issue of $5,000 or $10,000 to become a sticking point.
I think either version is fine. We have gotten a lot of criticism from
the contractor community that £5,000 1s too much, and is onerous.

So, it really is a matter of balancing the interest and coming up
with a number.

Mr. Guickman. OK. Along the same line, the antitrust laws and
the RICO viclations contain treble damage provisions. I wonder
how you would describe the recovery under the False Claims are
different? How would they differ civilly from RICO or the anfifrust
violations in this same vein?

Mr. WiLLarRD. Again, Mr. Chairman, 1 don’t want to say that
treble damages would change the nature of the act. I don't think it
necessarily would. This is still a line-drawing problem. I can’t say
that treble damages are punitive and double damages remedial. I
think yvou could argue treble damages is remedial also under this
circumstance.

Again, I think what this committee needs {0 do is balance the in-
terests and come up with a judgment. It is our judgment that leav-
ing double damages and raising tbe forfeiture to 5,000 is a reason-
able change. I do think that it is the kind of thing the committee
can take one step at a time. We can make some increases, and then
if that still doesn’t seem to be adequate, we can come back later
and increase it further.

Mr. Grickman. OK. Let me move to another area quickly.
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You have proposed a modification of the current statute of limi-
tations in the act, false claims law—adding a provision to toll the
statute to within 3 years of when the Government learned of the
viplation seems to be a bit vague in the context of fraud litigation.

Is there a precedent in Federal law for such a statute of limita-
tions that you are aware of?

Mr. WiLrarp. Actually, Mr. Chairman, there is. The general stat-
ute of limitations for the Federal Government, 28 UU.8.C. 2416ic)
does include a tolling provision. The problem is the False Claims
Act, as 1 understand it at least, has its own statute of limitations
and is not subject to the general provision.

So what we are proposing to do is to conform the False Claims
Act to the general rule under common law in most States, and for
that matter, for the Federal Government, to provide this limited
tolling period where the fraudulent conduct has been concealed, as
it frequently is, from the Government, and we don’t find out about
it until later.

I can say, Mr. Chairman, that I frequently see requests to sue
come in right on the brink of the statute of limitations, and some-
times beyond, causing us to miss out on some of the claims we
could otherwise bring because it has just taken that long to discov-
er the fraud and get a case ready to pursue. This amendment
would give us a little more flexibility in bringing some cases that
otherwise would be barred.

Mr. GrickmaN. Moving quickly to the knowledge of the falsity of
the claim. How would you react to language that said with respect
to a claim the terms “knowing” and “knowingly” mean either that
you have actual knowledge of the claim or the statement is false,
or that you act in reckless disregard of the duty to make such in-
quiry as would be reasonable and prudent to conduct under the cir-
cumstances to ascertain the true and accurate basis of the claim
statement or record?

That is slightly different than the language that is in your testi-
mony. I am not sure that the intent is any different.

Mr. WiLrarp. I don’t think it is either, Mr. Chairman. } think it
is very close to what we suggested and is certainly a reasonable
way of drawing the line.

The language we have suggested is what had been worked out on
the Senate side and sometimes it is helpful if there aren’t major
differences to try to use the same words to facilitate getting legisla-
tion enacted.

The purpose, though, is the one that to make sure that there is
some duty imposed on the contractors to take steps to assure that
they are not submitting false claims. We do not want to permit
them to adopt an ostrichlike attitude of pretending ignorance, or of
arranging to be ignorant of the truth or falsity of the claims they
submit.

On the other hand, we certainly don't want a situation where,
for example, someone I'm applying for an SBA loan, makes good
faith statements, and then is later held liable for what were good
faith statements which turned out to be wrong. That is something
we don't intend to reach, and | don't think either of the statements
you read———

Mr. GLiICKMAN. No, it doesn't.
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Mr. WILLARD [continuing]. Or the standard in our testimony
would reach that situation.

Mr. GrLickMaN. OK. | just have a couple more questions for you.

The cap on administrative remedies—the $100,000 cap—1 am not
necessarily sure that that cap is absolutely needed. But I am just
wondering what happens to a case that is just over the cap for
which the Department of Justice declines to prosecute. Does put-
ting a cap in there in effect create a class of cases that would go
unprosecuted, or unlitigated?

Mr. WiLLarp. Again, as 1 said before, Mr. Chairman, a lot of
these line-drawing exercises can be done differently. And certainly
if the committee came up with a slightly different cap, that would
he very reasonable. We sort of pickeg that number because it
seemed to us to be about right.

We don’t think that number would create a class of cases that
would go unprosecuted. While we don’t have fixed dollar criteria
for bringing cases, we chose that number having in mind the
normal burdens of civil litigation. It did seem to be a reasonable
cutoff between an administrative and a court process, but certainly
if the number were drawn differently that would be reasonable.

1 do suggest that there be a cap. The purpose of the administra.
tive remedy is to deal with the smaller cases. 1 think that if we had
multimillion dollar cases in the administrative process, that that
would result in a lot of accretions of procedure and other burdens
on the administrative process that would cause it to bog down the
way the courts sometimes have.

Mr. Guickman, Mr. Willard, I had more questions for you but I
think we will probably try to pursue these through staff so that we
can get them clarified again for the record; they are factual ques-
tions. |1 appreciate your testimony.

Mr. Kindness,

Mr. KinpNEss. Thank you, Mr. Chairman,

Thank you, Mr. Willard. 1 would like to add the comment that
the institutional practice of the Department of Justice not having
their written testimony available, whether it is OMB’s practice or
the Department of Justice practice, makes it very difficult to utilize
that testimony. In fact, at the moment, I find it of no value at all.
1f 1 touch upon things that you have covered in your written state-
ment in my questioning, 1 am afraid I must attribute it to that. 1
don’t know how this practice could possibly be changed, but it con-
tinues fo be a source of great concern to members of, 1 think, all
committees where this occcurs.

1 think with the subject matter before us this morning, it is quite
understandable that there has been a short time period, for you to
prepare, however this is an administration initiative that is under
consideration here. I should think that the administration would
know what it thinks about it. My comment is not directed so much
to you, of course, personally, as to the overall institutional refusal
that has persisted in one administration after another to make tes-
timony pertinent and timely. I would certainly hope and I know
you and 1 have had this discussion before, and there is nothing per-
sonal about it—that we can work to change it. 1 would certainly
appreciate any suggestions as to the person or persons at OMB or
elsewhere to whom to direct further comment. But in any event it
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does seem to me that it is entirely inappropriate for the practice to
continue with great regularity. 1 am sorry to have to mention it
again, but [ will each time this comes up.

Mr. WipLarp. I understand, Mr. Kindness. 1, again, apologize to
the committee for that. I think you are right to be concerned about
the problem. It has happened before, and I have been doing every-
thing I can to try to get our testimony in the pipeline early enough
50 that it can be cleared. I indicated the problem this time, but we
will keep pushing and trying to improve our record certainly inso-
far as our appearances before this subcommittee are concerned.

Mr. KinpnNeEss. 1 certainly appreciate that.

Mr. WiLparp. ] think you are very right to be complaining about
it, and I really don’t have an excuse,

Mr. Kinpness. I realize there are various people involved in the
process and it doesn’t fall just on your shoulders.

I believe that someone much wiser than myself commented that
in our Republic, if we expect to have a Government of laws and not
of men, that we must rely upon compliance with the law rather
than enforcement of the law.

I have been sitting here thinking about the Government Con-
tract Disputes Act of 1978 and how it would be wiped out by the
enactment of legislation like this. The administration, no matter
who is in the White House, since 1978, has, it seems to me, done
everything possible to avoid implementing what I believe to be the
intent of the Contract Disputes Act of 1978 There are those who
say, well, I think there are some improvements that were made by
that-—such as making a more level playing field. But certainly leg-
islation such as this would seem to me to completely gut the Con-
tract Disputes Act.

I would like to ask whether you believe that a contract dispute—
a claim that was being pursued before a Board of Contract Ap-
peals—might conceivably be pre-empted by the provisions of either
one of these two bills proposed by the administration? For example,
during the process of a Board of Contract Appeals proceeding, if
the Government claimed that there was fraud instead of a good
faith dispute, wouldn’t the Contract Disputes Act procedure be
made useless?

f-%ls there been consideration of that in the Department of Jus-
tice”

Mr. WiLrarn, Mr. Kindness, I don’t believe that this legislation
materially changes the legal landscape that we have. When the
Contract Disputes Act was adopted in 1978, 1 don’t believe that it
was intended to supplant the ¥False Claims Act. The False Claims
Act was in existence long before then.

The purpose of this legislation is to fine-tune the False Claims
Act to make it more effective by eliminating what we think have
been some erroneous judicial interpretations that have sprung up
over the years.

Mr. Kinpness. Would you have any idea of how many cases
under the Contract Disputes Act involve claims that the claim is
either based on a misrepresentation, or fraud? Is there a fairly sig-
nificant number of cases?

Mr. WiLrarp. 1 don't know, Mr. Kindness, the exact numbers
that are involved. I don’t think that it is a significant number of
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cases, when you consider the total number of contracting actions
that take place, and the number of disputes that arise and are re-
solved under the Contract Disputes Act mechanism, I think that
most disputes do involve good faith and not fraud.

Mr. KinpNEss. That isn’t the institutional attitude at the Depart-
ment of Justice, though, is it, or at the Department of Defense, or
at OMB?

Mr. WiLLarD. Mr. Kindness, I feel I am getting it a little bit from
both sides here today. On the one hand, the statement of Mr
Hertel is that we are not pursuing enough cases—that we are only
pursuing a trivial number of cases of fraud against the Govern-
ment. Now 1 hear the suggestion that we are pursuing too many,
and that we are trving to turn ordinary commercial disputes into
fraud cases. It can’t be both.

Mr. Kinpness. Yes, I suppose it could be, I think what we are
talking about is the manner in which the resources of the Depart-
ment of Justice are employed, and the resources of other depart-
ments, in dealing with the problem. I don't think it is a matter of
saying too much or too little. I think really it is how the problems
are dealt with.

I think a good faith effort has been put forward by the adminis-
tration to suggest ways in which to accomplish it. I am just trying
to examine carefully whether we are In the process likely to do
away with something else that is appropnate and wort hwhile.

Mr. WiLrarp. I think vour concern is certainly legitimate be-
cause we do have, as you have observed, an underlying problem of
Government contracting and a need t0 maintain those relation-
ships in an orderly manner. I think most Government contractors
are honest and want to do a good job. It certainly is not in our in-
terest to transform the atmosphere between the Government and
its contractors into one of hostility and unnecessary adversarial-
ness. I think that the vast majority of these disputes can be re-
solved under the mechanisms of the Contract Disputes Act.

It is really only a small minority of the cases that are referred to
us and pursued as fraud cases. We do not propose to change that
basic structure. We think the False Claims Act is a sound law, gen-
erally. It has stood the test of time. What we want to do is to {ine-
tune the act so that it will apply the way we think it ought to
apply and eliminate some of these erroneous judicial interpreta-
tions of the act, and then to create in addition an alternative dis-
pute resclution mechanism, if vou will, an administrative remedy,
under the False Claims Act. The same legal standards would apply
to the administrative remedy. It would not be some new standard.
1t would be the same as the False Claims Act, but it would be a
different mechanism.

Mr. KinpNess. Would you be in favor of making that two-way?
Or a simpler approach to claims against the Government being
handled in a simpler administrative way?

Mr. WiLLakp. If you are talking about government fraud on con-
tractors, I don’t think that vou can say there needs to be, or shouid
be, absolute equivalence. One of the problems the Government has
is that it is not a profit-making enterprise. So the Government’s re-
lationship with a contractor is not the same as an ordinary com-
mercial relationship between two corporations.
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We have to have—and ! think our laws have recognized for
many years, since the time of the False Claims Act-—special provi-
sions to protect the Government and the taxpayer against having
their money wasted or taken by fraud. These are aside from the
normal commercial remedies that companies have when they deal
with each other.

Mr. Kinpwess. 1 would certainly agree. We definitely want to
. have appropriate ways to promptly deal with problems of fraud—
program fraud or individual cases, whatever it may be. In contract
law, I would think we have one set of circumstances that can deal
with that. And in criminal law, maybe there is the need for im-
provement. But this area of civil remedies is the area I think that
most concerns me particularly since it seems that we are trying to
create a hybrid, which may be kind of treacherous to deal with. |
think we need to examine it closely.

Let’s turn away from contracts now to those situations in which
the Program Fraud. I mentioned in discussing the matter with Mr.
Fish, small business loan applications. But let’s test a broader vari-
ety of areas: veterans' benefit cases, Social Security benefit cases,
disability cases and the like. In particular, perhaps; | am interested
in any of a great variety of areas of interaction between the United
States and citizens which would seem to be covered by the provi-
gions of these bills but particularly the Program Fraud bill-and
that would include tax cases, presumably as well.

Would you care to comment as to whether as a matter of policy
it is intended by the administration to extend this bill that broadly,
or are we really talking about a more restricted application?

Mr. WiLLARD. It is intended to apply broadly. Now, with regard
to tax cases, it is my understanding that under the Internal Reve-
nue Code, IRS already has administrative and civil remedies that
are actually more draconian than what we are proposing in these
bills. So it is highly unlikely that the IRS would want to use these
remedies when they have even better remedies already available to
them.

However, for that reason, I can’t see any problem in exempting
tax matters from coverage by this legislation on the theory that
other remedies exist.

But with regard to the other variety of Government programs
that you are stating, it is certainly our intention to cover those. We
already, under the False Claims Act, go after people who try to de-
fraud the Government-—not only defense contractors, but people
who are Government grantees and beneficiaries, people who try to
defraud us in the Small Business Administration, or EDA Loan
Programs, and other programs of that nature,

Basically, this act is intended to apply broadly, anyone who fits
within the standards of the act and is trying to defraud the Gov-
ernment of money. it would supplement whatever other remedies
may exist under the specific laws dealing with those programs.

Mr. Kinpness, OK. Just one other area of concern here, 1 guess.

Administrative law judges—the use of administrative law judges
in the Program Fraud Civil Penalties Act. Does the administration
have any reservations about the independence of administrative
law judges with respect to the handling of such cases? And is there
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any need to establish greater independence of administrative law
judges in the context of this H.R. 33357

Mr. WiLLarD. 1 don't believe so. Administrative law judges and
hearing examiners aiready consider matters of enormous impor-
tance and significance around the government cases ranging from
Social Security claims all the way up to cases involving interna-
tional trade issues, and rate regulation involving millions of dol-
fars. It is not at all unusual for administrative law judges to hear
very important and significant cases.

e are satisfied that they can handle this kind of case under ex-
isting law without any changes.

Mr. KinpNEess. Even though they would be, in these cases, deal-
ing with a lot of the rights of individuals, presumably on a whole-
sale basis, with a review being only to a Court of Appeals in the
Federal court system with the administrative standard of review
applicable? Unless an amendment were to be made; here, are you
certain that an adequate level of protection of individual rights
exist?

Mr. WiLrArp. 1 believe so, Mr. Kindness. This system applies
with regard to all kinds of other cases that involve individual
rights that are adjudicated under this pattern now. The Federal
Trade Commission, for example, can impose rather serious penal-
ties administratively. And those matters are decided by administra-
tive law judges and reviewed by the courts under the same stand-
ard. It 1s a rather common feature of the way our Government op-
erates.

The reason we would oppose any change in the standard of
review witb regard to these cases is that as you start adding on
more and more of these safeguards, it begins to look more and
more like a Federal District Court proceeding. The purpose here is
to create an inexpensive alternative remedy for dealing with these
smaller cases. For example, if you had de novo review of these
cases in the Federal courts then you really might as well have the
cases heard by the courts in the first instance in Federal court.
That is why we think the standard of review and the procedural
safeguards currently contained in the bill are proper.

Mr. Kinpness. Thank you.

Mr. Chairman, | realize my time is expired. I would just like to
make it clear that 1 am greatly concerned about the whole thrust
of these proposals, and will strongly urge the subcommittee to not
act too precipitousliy on marking up these bills. We are treading a
path that is going to be one that needs to be tread very cautiously,
I think, particularly as to weifare recipients, food stamp recipients,
small business loan applicants, and other such federal program re-
cipients. All of those things that have to be considered in this very
broadly applicable legislation and not just government contractors.

This seems to me to be one of the most sweeping ideas for reduc-
ing the Federal budget that I have ever come across. 1 congratulate
the administration on coming up with such an idea. I am a little
concerned about its application, however.

I vield back, Mr. Chairman.

Mr. GuickmaNn. [ might just point out for the record that some of
your concerns may be for naught if the administration’s budget re-
quests get their way because you won’t have a Small Business Ad-
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ministration and you might not have a lot of other government
agencies, so there won’t be anybody to worry about in those cases.

Mr. KINDNESS. Anyone with common sense wouldn’t want to do
business with them under these conditions, I think.

Mr. GLICKMAN. Mr, Berman?

Mr. Begsman. That would be a way to handle them.

Mr. Willard, a couple of questions regarding your prepared testi-
mony on the qui tam provisions.

I am trying to understand the concern you have about letting the
taxpayer plaintiff continue with the litigation after the Justice De-
partment joins it. Aren’t there many situations now where through
processes of intervention people with similar interests participate
in civil litigation? What is the nature of the problem? Is this so un-
usual that the individual who discovered the information—perhaps
at great risk to his or her personal livelihood and has come forth
with it, and has moved ahead with it—and the Justice Department
now decides there is merit in that case and joins it, why should we
drop the individual plaintiff from that litigation?

Mr. WiLarp. For one thing, under existing law, intervention
normally requires independent basis of standing, Just because
someone doesn’t like the way the Justice Department is litigating a
case, they can’t——even as a taxpayer—intervene and try to handle
the case differently.

Now, obviously, this statute gives them a piece of the action—a
percentage stake in the recovery—which would be adequate to give
them standing. But there still is the problem of the handling of liti-
gation, which in this area can be quite complex.

In my experience as a trial lawyer, I have found that it is very
difficult to try a case by committee, where you have different
people pulling in different ways. Of course, it is sometimes un-
avoidable where you have multiple parties.

It is our view that the best way to prosecute a case is with a
unity of control and strategy in terms of deciding who should be
deposed, what kinds of questions to answer, what kinds of discovery
to engage in, what theory of the case to try. If you have the private
party participate separately, there is the possibility of infighting,
and of different strategies being pursued with the defendant ulti-
mately ending up as the beneficiary, able to play one side off
against another,

In addition, I raised the possibility of collusion, whereby someone
who is not entirely unfriendly to the defendant will file one of
these claims as a way of pre-empting the government from filing
its own False Claims Act suit thereby permitting him to deliberate-
ly interfere with the efficient conduct of the case.

Mr. BegMmanN. That confuses me a little. You are saying that a
person will bring information to the Justice Department that they
may not have had regarding fraud that is so persuasive that it will
convince the Justice Department to sue to recover under the Falge
Claims Act. And that there is a reasonable or likely prospect that
that person was doing it in fact to be able to participate in that
litigation, in order to scuttle the litigation that arose from the in-
formation that he brought to the Justice Department which con-
vinced the Justice Department that fraud was taking place?
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Mr. WiLLarD. He might figure that the Justice Department
would stand a good chance of uncovering the information anyway,
and do that as a pre-emptive strike. I am not saying this is going to
happen every day but it is a possibility.

Mr. BErmaN. In the calendar year 1985, how many False Claims
Act judgments did the Justice Department obtain?

Mr. WiLLarD. I don’t have that statistic here. We can supply it
for the record.

Mr. Berman. I think it would be useful.

[The information follows:]
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.5, Depurtment of Justice

Office of Legislative snd Intergovernmental Affairs

{ffice of e Asistant Attommey Cenarad Wathington, $.C. 36336

10 APR 985

Congressman Dan Glickman

Chairman

Subcommittee on Administrative
Law and Goverpmental Relations

Committee on the Judiciary

V.8, House of Representatives

Washington, D.C. 20515

Pegar Mr., Chairman?

This is in response to your letter of February 24, 1986
reguesting information about the Depariment’s handling of civil
False Claims Act cases.

The following statistics on our civil fraud caseload is
subject to several caveats, First, our statistics are kept by
fiscal year rather than calendar year, and for some of the
requested categories, we have no figures. Although we believe
that our statistics for Fiscal Years 1984 and 1985 are complete
and accuyrate, statistics for Fiscal Year 1983 are incomplets and
less accurate. Moreover, the Wost recently compiled statistics
are through the end of Piscal Year 1985. We also maintain no
statistics on the disposition of matters that we delegate to the
Ynited States Attorney's offices, which sre generally matters
involving less than $100,000,

Gur statistics on "matters received for review® includes a
formal written reguest f£rom a Governmental agency that we
initiate suit, or 2 copy of a memorandum prepared by the FBI
that we routinely review for possible civil fraud aspects of the
mattey reported, or an eariy report by the Defense Contract
Audit Agency (DCAA) of suspected irregulayr conduct., However, we
exclude matterg where we receive no written communication apd
21l matters under $100,000 that are taken directly to 2 United
States Attorney. HNaturally, the likelihood that 2 matter will
develop into a civil fraud action varies greatly smong these
sources of referral.

Our initial review of a matter results in it being either
opened and assigned to an attorney to be personally handled out
of the Civil Division, referxed to a United States Attorney to
hapndle under our supervision, delegated to a United
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States Attorney for handling in his sole discretion, or closed
or deciined for civil fraud purposes. Some of the matters that
are opened are assigned to 2 non-attorney to monitor while
further investigation of fraud continues.

Even after a matter is opened and assigned, further inves-
tigation may result in its closing without litigation. The
reasons for closing are varied, We close cases hecause the
allegations are insufficient to state a claim, the allegations
are not substantiated or there is insufficient evidence of
fraud, there was no loss or claim for federal funds, the amount
ig de minimug, uncollectible, or restitution is being made, the
matter is more appropriately handled administratively, or
because c¢ivil action is otherwige not warranted or advigable.

Once a matter is assigned and if it is not closed, it can be
settled e¢ither before or after suit is filed. After suit is
filed, we obtain recoveries through either settlement or judg-
ments., In this context, the following table sets forth the
relevant numbers reguested:

ACTION TAKEN FY 1983 FY 1984 FY 1985
Matters received for review 3690 2850 2734
Matters delegated to 487 232 224
United States Attorneys
Mat ters opened and 204 194 212
assigned to DOJ Attorney
Matters in which suit was /A 3l 59
apthorized
Complaints filed N/A 21 36
Mmatters sgttled or judgments N/A 70 54
obtained
Gpen, assigned matters 1029 736 918

pending at year-end

Matters for which review was 1626 1580 1093
not complete at year-end

* Settiements may involve cases which were authorized for suit
the previous year or which were actually filed in court in
previoys years. While most settlements occur after suit has
been authorized, some precede that authorization and the
proposed settlement is the first official action recorded,
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We do not have precise statiscices on gui tam suits fijed
undar the False Claims Act. Nonetheless, we have identifisd a
large enough number of such cases so that the overall picture,
described below, should be accurate and reliable.

I. Cases Brought by Private Citizens in
Which a Recovery Was Obtained

United Srares ex rel. Hollander v, Congressman William
Clay, 420 F. Supp. 853 (D.C. 1876)., This case was brought by
a law student based upon an article in the Wall Street
Journal. The suit contended that the defencdant had falsified
claims to Coengress for reimbursement of his travel to and from
his district., The Department took over the case and, after the
defeat of defendant's several legal challenges to the Govern-
ment's claim discussed in the cited opinion, the defendant paid
the Government s full loss, which was 51,754, We also recovered
similar amounts from approximately seven other congressmen prior
ta suit arising from the same general allegations,

United States ex rel, Sita v. Litton, Civil No, &-81-
0440{C) (5.0, Misas.}, This suit was brought by a former Litton
employee whe alleged that the company was charging costs asso-
ciated with commercial seagoing oil rigs to Navy contracts. The
Government took over the lawsuit and eventually settled with the
contractor for $149,796,

United States ex zel, Gravitt v, General Electric
Company, Civil No. C-1-84-161D ($.D. Chio}. & former employee
charged that G.,E fischarged overhead costs to Covernment con~
tracts as direct costs and altered timecards to switch direct
labor expenses from comwmercial to Government contracts., We
assumed responsibility for the case and now propose to settle it
for 8234,800, fThe relator has challenged the basis of the
settlement and the issue is pending now before the court.

11. Cases Brought by State Authorities under the Faige Claims
Act's Qui Tam Frovisions

Under the MedicareMedicaid progral, both state and Pederal
funds finance payments to medical providers. A number of stabes
with active medical care integrity programs have susd Lo recover
fraudulently obtained overpayments, utilizing state law to
recover the state’s contribution and the gui tam provision to
recover the Federal share, thereby combining in one Federal
digtrict court lawsuit a demard for the entire loss incurred
under the program, In some of these cases, the United States
has taken over the lawsuit: in others, the state hag besn
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allowad to prosecute the action. Briefly, these cases may be
symmarized as foliowa:

Amount Recovered

State Principal Defendant or Judgment Obtajined
Colorado Buss § 8,249
Bushanan 100,800
Sancier 40,000
Stein 76,600
Ok lahoma Okia. Children's Shelter 630,000
Koronis 63,600
Ohio Marit Drugs 37,.5%7
Nowark Nursing 3,375
Sandy s Ambulance 16,00
Stailings Ambulance i2,041
filinois Pr. Alaska 1,121,553

The Dr, Alaska judgment is of dubious collectibility, but is
nonetheless of i1nterest because Iilinois has a state False
Claimg Aot which mirrors the Federal Act's substantive provis-
sions, while allowing the recover of treble damages and
forfeitures. The decision is reported as, Unjted States ex
rel, Fahner v, Dr. St. Barth Alaska, 591 F. Supp. 194 (N.D.

Iil. 1984). :

LT, Grther Qui Tam Casey

The following cases might be considered "frivolous™; whether
that characterization is accuyrate or not, they sppear to have
purposes other than of in addition to the recovery of money for
the Unired States.

Lippincott ex rel, United States v, MoGovern, Humphrey,

Muskie, MeCloskey, Civil Ko, - D, DLC. 1. Plaintiff
contended that defendants wrongfully accepted pay and other
emoluments from the United States Congress while engaged in non-
legisiative duties; ji.e., a campaign for the presidential
nomination.

United States ex rel. Tecton v. James E. Carter, Civil No.
76-799-A {E.,D, Va.). Stripped of what the court termed “*abusive
language, " the complaint asserted that defendant President-elect
Jimmy Carter violated the False Cilaims Act by accepting peanut
crop subsidies and payments under the Federai flection Campaigh
Act.

United States ex rel. Thompson v, Wayne Haye, 432 F. Supp.
253 {H, p.C, 1978), This sult, and two others filed within five
days of each other, charged Congressman Hays with the submission
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of false ciaims in connection with the employment of Elizabeth
Ray; one relator also sought £o obtain all royalties from Ray's
baok.

United States ex rel, Anthony R, Martin-Trigona v, Gerald

Ford, Civil Bo. /76-1374 (B. D.C.}. This suit charged
presidential candidates Ford, Carter, and Reagan with accepting
illegal campaign contributions which were then “matched™ under
the Federal Election Campaign Act, and sued President Carter for
uging Governient propertys; to wit, Air Force One, for persgonal
or political campaign purposes.

Using the False Claims Act, Mr. Trigona hes also sued
Richard Daley, Mayor of Chicago {(Civil No. 76~11€64, N.D, Ill.};
Arthur Burns and the Federzl Reserve Board {Civil No., 76~045%5%,
B. B.C.}3 and others,

United States ex rel., Joel Jogseph v. Howard Cannon, $42 F.id
1373 {p.¢. Cir. 1981). Here, plaintiff alieged that Senator
Cannon utilized a Senate employee, his administrative assistant,
for nis re«election campaign and paid him with Federal funds in
viclation of the False Claimg Act.

United States ox rel, W. Edward Thompson v, Paul Pendergast,
Civil No, 76-7008 {P, D.C,), Thiz suit charged that the House
of Representatives’ Sergeant-at-Arms and an Assistant Sergeant-
at~Arms accepted Federal pay in return for performing no House-
related duties or for assisting the Democratic Campaign
Committee.

United States ex rel., U.8,-Namibia v, African Funds, 585 F,

Supp., 632 {5,D.N.Y., 1984), This suit challenged an apparent
rival organization's entitlement to receive funds from the

United Nations in alleged violation of the False Claims Act. In
the next case, the same plaintiff challenged the defendant's tax-
exempt status, also under the False Claims Act. 588 F. Supp.
1350 {8.D,N.¥. 1984},

Public Interast Bounty Hunters v, Board of Governors of

Federal Reserve System, =48 F, Supp. 157 {2.C. Ga., 1282),

This lawsult atrempted to utilize the False Cilaimz Act to compel
bank regulators to examine allegedly unsound banking practices
at non-party banks.

Uberai and the United States v, University of Colorado,

Civil No, 82-M-B80B {D. Calo.). This l00-page complaint names 6%
present or former officials or faculty members as defendants and
avidently arises because of the denial of a tenured position to
plaintiFEf., Plaintiff's False Claims Act theory apparently
gerives from the fact that some employee malaries and other
university costg are defrayed by Government contracts and




172

research grants and plaintiff was denied the opportunity to
audit such costs.

Scme of the above cases were dismissed under the former
version of what is now 31 U.8.L. § 3730(b}{4}), which provides
for dismissal if the Goverament doss not take over the lawsuit
and it had the information or evidence hefore auit was fiied.

In many cases, however, it was necessary f£or the defendants to
retain private counsel to deal with the litigation. It is this
congistent misuse of the existing statute to support f£rivelous,
and often politically-motivated litigation which forms the hasis
for our strong oppesition to changes which would further
liberalize the yui tam provisions of the Act.

We do not have precise statistics on the number of claims
under the fraud provisions of the Contract Disputes Act.
Nevertheless, we are aware of only two such claims that have
peen litigated in the <ourts: United States v, Thompking,

(W. D. Gkla.) unreported, and United States v, Williams,
Civil Action No. B8i-145% {(W. D, La.). Wa also currently have
under congideration several matters where there is a possible
fraud claim under the CDA, It i3 aot yet ¢lear whether any of
these matters will result in suit being authorized for such a
claim.

Sincerely,

R Dol

ohn R, Holton
Assistant Attorney General
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Mr. BerMAN. | have talked to staff of the subcommittee and they
are going to ask you to get these statistics and this information for
us. I think the extent of the weight that should be given to these
concerns is best determined by how the Justice Department has
done without those provisions of qui tam and those changes in qui
tam that you are opposing here. I think that will give us the best
evidence of some of your arguments in that regard.

Second, I would be interested in this question of frivolous
claims—your concern regarding the ability of the taxpayer to bring
suit when the government had evidence or information available to
it that it wasn’t pursuing.

Do you find the Federal Rules of Civil Procedure inadequate in
the area of the ability of courts to impose sanctions on frivolous
suits of this kind?

Aren’t there serious remedies available, and used to a much
greater extent than ever before by the courts to protect against
those kinds of frivolous suits?

Mr. Wiirarp. Certainly, there are remedies available under the
Federal Rules where it can be shown that a suit was truly frivo-
lous. A lot of unmeritorious cases that are brought, however, and
impositions of sanctions under the Federal Rule is fairly rare.
Again, 1 don’t have the statistics but [ think the number of times
that unsuccessful plaintiffs, or their lawyers have actually been
subjected to these sanctions have been few.

In the Civil Division, we win the vast majority of cases that are
brought against us and vet, it is very rare that the people who
bring those unmeritorious cases are actually subjected to sanctions.

Mr. BerMaAN. We are not talking about suits here against the
Justice Department, as I understand if.

The Grassley bill has a provision which gives specific statutory
authority to the judge to order attorney’s fees to the defendant.
Where a suit 1s found to be frivolous or brought for harassment,
wouldn’t that take care of the problem?

Mr. WiLLagrp. I don’t know that it would take care of it. I think
there would still be the potential for abuse of it. That provision cer-
tainly is a help.

Mr. BErmaN. The existence of courts and the right to bring suit
provides the potential for abuse. We are looking for disincentives to
frivolous suits, and your suggestion is don't let the suit be brought.
I am suggesting as an alternative, provide a significant and mean-
ingful financial deterrent to the bringing of frivolous suits or suits
for harassment purposes.

Mr. WiLrarp. 1 understand, and I think that that is certainly a
reasonable safeguard to try to include in a bill.

I think the best safeguard, against frivolous, litigation against
Government contractors or employees, or other people that receive
Federal grants or loans, is the one that we normally rely upon: To
have the Department of Justice make a decision about whether or
not to pursue these claims on behalf of the taxpayer, as we do in
most other cases.

Mr. BErMaN. Then why not repeal the qui tam provisions?

Mr. WiLLARD. They are there. We don’t think that under existing
law they cause so much trouble that it is necessary to repeal them,
and they may occasionally draw forth additional information. But
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quite frankly, I don’t think the qui tam provisions of existing law
contribute very much at all to this effort.

Mr. GrLickman. Would the gentleman yield?

Mr. Berman. I would be happy to yield.

Mr. GLickmaN. ] don’t know if there is any information in the
record as to how many times these provisions have been used, but |
think we ought to get that information, and I don’t know if you
have that or whether our staff does, but somebody.

Mr. WiLLARD. Sir, we will certainly try to see if we can find it.

Mr. BeErMaN. ] think Mr. Willard’s last comment is a very accu-
rate one, and that is that, by and large, we do not think the
present provisions of qui tam are very meaningful, and that is ab-
solutely correct. That is at the nub of the problem—there is a gen-
eral belief that as wonderful as the Justice Department 1s, that
some combination of demands on its time, a natural tendency of
large bureaucracies to insulate themselves and any other reasons
that might apply, without regard to which particular party is in
control, result in cases not being brought.

Now, a large number of potentially serious frauds in the area of
Government contracting have taken place which have not been
acted upon and qui tam offers a real potential to do something
about that, to motivate the Justice Department to provide that
prodding, that nudging, that will get the Justice Department into
some of these areas. I think that is the whole theory of that.

In other words, would you suggest that the only reason the Jus-
tice Department has not pursued every potential fraud in the area
of Government contracting is because the Justice Department was

right?

L%\ll WiLLARD, ] guess 1 cannot claim to be perfect—very few
people can. 1 do think, though, that on balance we try to make a
reasonable decision about protecting the taxpayers interest in all
of these cases and we do pursue claims where the Government has
been defrauded.

We are currenty handling, in the Civil Division alone, about
50,000 cases involving upward of $60 to $80 billion in claims. In most
of those areas, the taxpayers’ protection depends upon our doing our
job right, and this subcommittee and other committees of Congress
conducting over51ght to see that that occurs. That is the normal way
the taxpayers’ financial interest is protected, rather than by giving
private citizens bounties for suing on behalf of the Government when
they think they have a case.

I think the qui tam provisions as they now exist are largely an
anachronism in an earlier age, at a time before we had an FBI and
the kind of investigative resources that are now available to the
Government.

Mr. BerMman. I think the chairman’s suggestion regarding getting
some information on the effectiveness of the existing provisions
and how much the Justice Department has pursued these false
claims actions to successful conclusion in recent years will help the
subcommittee to make its own judgment on that question.

I thank the chairman for the time,

Mr. GuickmaN. Thank you. Thank you, Mr. Willard, for your
testimony.

Mr. WiLrarp. Thank you, Mr. Chairman.
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Mr. GLickmanN. We are kind of running with a tight schedule
now. Our colleague Mr. Hertel is here, and I would ask him to
come up and testify. 1 would tell you that we are going to try to
enforce the 5-minute rule on gquestions from now on in order to ac-
celerate the testimony. I think Mr. Hertel, then the HHS Inspector
General, and then our private sector panel, and I think DOD as
well. We will do our best to be out of here by 1:30 if we can meet
this schedule.

Mr. Hertel.

STATEMENT OF HON. DENNIS M. HERTEL, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF MICHIGAN

Mr. HerteL. Thank you, Mr. Chairman. I really thank the sub-
committee for the opportunity to testify before you on the topic of
false claims and Program Fraud Civil Penalties legislation.

I commend the subcommittee for taking up this issue and [
salute my colleagues, particularly Chairman Glickman, and also
the ranking member, Mr. Fish, and Senator Cohen, Senator Roth,
for their work and leadership on this issue.

What we are talking about is something that all people and all
people in Congress are upset about and that is waste, abuse and
fraud. Specifically, in my area and what I have learned, we are
talking about the protection of this Nation and national defense.

The problem really came to me a couple of years ago as a
member of the House Armed Services Committee. We saw an anal-
ysis of the Department of Defense statistics on efforts to curb
waste, fraud and abuse in Secretary Weinberger’s annual report to
Congress, which reveals a dismal success rate for prosecutions,
which was earlier discussed in the testimony: 5.7 percent for fiscal
year 1982; 8.2 percent for 1983; 9.8 percent for 1984, Equally strik-
ing is the comparison of the average recovery per conviction and
the average recovery per case referred for prosecution or adminis-
trative action.

In fiscal year 1982, the average recovery per conviction was
$35,880. The average recovery per case referred for action was
$2,060. In 1983, the average recovery per conviction dropped to
$22,500. The average recovery per case referred for action also
dropped to a mere $1,845.

In 1984, the average recovery per conviction did increase to
$53,250. The average recovery per case referred for action in-
creased to $5,260. The number of cases referred for action, howev-
er, dropped 2,477 cases from the previous year, or 31 percent, from
1983 to 1984,

These f{igures have twofold significance. The first aspect is an ap-
parent failure of legal deterrence. The Congress has made vast re-
sources available for our Nation’s defense. Three hundred billion
dollars have gone to the Nation's defense in their yearly budget.

From 1981 to 1983, the backlog of unspent funds awaiting selec-
tion of a contractor rose by 79 percent from $24 billion to $43 bil-
lion. Figures for 1984 show no decrease in this problem.

This creates a fertile environment for corruption. The chances of
being convicted are small, or penalties are only a few thousand dol-
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lars, the risk versus financial reward weighs heavily in favor of
charging $9,000 for a single allen wrench.

The second aspect of DOD waste, fraud, and abuse statistics bear
directly upon today’s hearing. It is clear that the average case pur-
sued by DOD and Justice falls far below the jurisdictional cap of
$100,000 found in any of the Program Fraud Civil Penalties bills.

In May 1981, GAO issued a study that indicated 61 percent of the
cases referred to the Justice Department were declined for prosecu-
tion. Budget cutbacks since 1981 and projected through the remain.
der of the decade show little hope for improvement. Assessing both
the GAQ and DOD statistics, there is little doubt that our Govern-
ment's efforts to stem waste, abuse, and fraud have not been
effective.

It is vital that we pass Program Fraud Civil Penalties legislation.
We must enact the tools for expeditious but fair prosecution of
these cases. To fail to act is a genuine threat to our national securi-
ty both economically and militarily, because clearly this money
that is taken in fraud and wrongful use could be used for our Na-
tion’s defense.

Finally, it is essential that protection for employees who report
violations must be strengthened. The front line in law enforcement
is always the honesty and integrity of our citizens. Deterrence
really is the key and I support the committee taking up this issue
and acting effectively on this bill and other ideas. The fact is that
we are talking about something that is not brought up very often.
These employees who work for these companies are painted with
the same brush when fraud is committed by certain defense con-
tractors—and they are very patriotic Americans, too, and they are
proud of their jobs.

The employees in the Defense Department and also in private in-
dustry feel maybe even more outraged than average citizens be-
cause they are so close to the problem, and they try to do so much
in other ways-—that when they see people doing wrongful billing,
they see fraud committed, they are outraged.

It was pointed out before that there is a difference as to how the
government does business versus private business. If it was private
business and there was fraud committed, the contract would be vi-
tiated even though there was not a fraud clause in that contract.
That is in contract law and common law—it has always been there,
because fraud is so abhorrent to our system.

What we have seen from these statistics very clearly is, there is
very little risk to the type of outrageous scandals and frauds that
we have seen done especially in DOD.

I believe this type of bill should be applied as written to all de-
partments to stem waste, abuse and fraud, using it as the basis of
deterrence even with smaller Justice Department resources now
and possibly in the future.

[The statement of Mr. Hertel foliows:]



177

Statement of the Honorabdle
Bennis M. Hertel
Before the Subcommittee on
Administrative Law and
Government Relations of the
Committee on the Judiciary

February 5, 1986

Mt CHAERMAN:

I thank the Subcomnittee for the apportunity to testify nefare you &n
the topic of false clafms and program fraud civil penalties legislation.

i commend the subcommittee for taking up this issue and I salute my
colleagues, particularly the ranking member of the Judictary Committee Mr,
Fish and Senator Cohen for their work and leadership on this issue.

I came to this problem 3 number of years ago as a member of the House
Armed Services Committee., A survey of the Department of Defense statistics
on efforts to curb waste, fraud and abuse in Secretary Weinberger's Arnual

Report to Congress for fiscal year 1986 15 presented in the following chart:

FY 1984 FY 1983 FYTos

TRVLSTIGATIVE URSES

weld5es C05ed 15,837 16,357 13,888
««,asas referred for prosecutive

or administrative action LKL 8,023 6,688
G AR Big 14 kf:14

~-Fifes, penaities, restitutions and
recoveries collected from referraist

wwwrJustice Dept. $18,031,000: $5,228,100( $6,717,500

~w=.Military depts. $11,151,000] $9,877,800: $7,862,300

What is not immediately apparent from the chart is the dismal Success
rate for prosecutions: 5.7% for FY 19823 8.2% for FY 1983 and 9,8% for FY 1984,
Equally striking is the comparison of the sverage recovery per conviction and

the average recovery per case referred for action,
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in FY 1982, the average recovery per conviction was $35,880. The average
recovery per case referred for action waé 2,068, In FY 1983, the average
recovery per conviction dropped to $22,500. Yhe average recovery per case
referred For action also dropped to a mere $1,845, In FY 1984, the average
recovery per convictjo& tncreased to 353,250. The averzge recovary per case
referred for action increased to $5,260. The num&ér of cases referred for
action, however, dropped 2477 cases from the previous year, or 31%.

These figures have twofoid significance, Yhe first aspect 15 an apparent
fallure of legal deterrence. The Congress has made vast resources available
for our nation's defense., Three hundred billion dollars have fnundated a
procurement System which has been unable to properly manage 1t. From 1981
to 1983, the hack)og of unspent funds awaiting selection of a contractor
rose by 79% from $24 billion to $43 bitlion, Figures for 1584 show no decreass
in this proﬁ!em. This ¢reates a fertile environment for corruption. When
the chances of heing convicted are small, or penalties are only a few thousand
dollars, the risk versus financial reward weighs heavily in Favor of charging
$3,000 for 2z single allen wrench,

The second aspect of Dol waste, fraud and abuse statistics bear directly
upon today's hearing. It is ¢lear that the average case pursued by Dol and
Justice falls far bdelow the jurisdictional cap of 5160,800 fourd in any of
the program fraud ¢ivil penaltfes dills,

In May of 1981, GAO issued a study "Fraud 1n Government Programs: How
Extensive 15 [£? fHow Can It Be Controlled?" That study indicated 61% of the
cases referred to the Justice Oepartment were declined for prosecution,

Budget cutbacks since 1981 and projected through the remainder of the decade
show 1ittle hope For improvement, Assessing both the GAD and the DoD statistics,
there is tittls doubt that our government's efforts to stem waste, abuse and fraud

have not been effective,
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1t ¥s vital that we pass program fraud civil penalties tegtsiation.

We must enact the tools for expeditious but fair prosecution of these cases.
To fail to act is a genuine threat to our national security both economically
and militarily, .

There are other tools 1 hope the Committee also acts upon. 1 applaud my
ctolleagues who ha#elfntroduced *aui tam® legislation. This type of legislation
nas a fine tradition dating back to President Lincoln. It could be a very
effective anti-waste weapon allowing individuals to proceed where the governmént
has not.

Finatly, 1t 1s essential that protection for employees who report
viotations must be Strengthened. The frnni tine in taw enforcement i§ always the
henesty and integrity of our citizens. We must encourage and protect their .
nonesty. In conclusion, [ thank you for the opportunity to address you and I

ask that you act swiftly and effectively.
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Mr. GLickMAN. Dennis, we want to thank you for your testimony
as well as the statistics that you have contained in it. It is my judg-
ment that we will move legislation this year along these lines. It is
helpful that the Justice Department is cooperative in terms, at
least sending down some language that forms the foundation for
what we want to do. ]I appreciate the leadership that yvou have
taken generally on defense and procurement areas. These issues
affect the entire government, not just defense. In fact, we are
going to have HHS testify right after you.

But the work that you have done, I think, lays a very significant
foundation for the work product we finally end up with, so we ap-
preciate it very much.

Mr. HerTeL ! appreciate the opportunity and your support, and
say that I am finally at the right place. Every time we bring these
issues up in the Armed Services Committee we talk about your
committiee’s jurisdiction, so I really appreciate your taking up the
bill.

Mr. GrickmAN. Mr. Berman.

Mr. BerMmaN. No questions, Mr. Chairman. I look forward to
working with you on this.

Mr. GrickMAN. Thank you very much.

Our next witness is Mr. Richard Kusserow, Ingpector General,
Department of Health and Human Services, Office of Inspector
General.

We appreciate seeing you again. | have seen you in about two or
three different committees and you have been most helpful to us.
We are still working on this computer security issue. I do not want
to forget about that one.

STATEMENT OF RICHARD P. KUSSEROW, INSPECTOR GENERAL,
DEPARTMENT OF HEALTH AND HUMAN SERVICES, ACCOMPA-
NIED RY D. McCARTY THORNTON, SUPERVISORY TRIAL ATTOR.
NEY, OFFICE OF GENERAL COUNSEL, DEPARTMENT OF
HEALTH AND HUMAN SERVICES

Mr. Kusserow. Thank you, Mr. Chairman.

The last two times, in fact, I appeared before you was on the sub-
ject of securing Government computers against fraud and abuse,
and I guess we are shifting a little bit here now in providing testi-
mony on how we can secure Government expenditures against
fraud and abuse. So I think we are still on the same rough track.

Mr. GrickmaN. We are delighted to have you here. | know that
vou have been busy. I saw your name mentioned in connection
with another issue—the Medicare issue, in this morning's press. So
we are delighted to have you here. You may feel free to summarize
as you wish. Your entire statement will appear in the record.

Mr. Kussgrow. Thank you, Mr. Chairman. In fact, I would like
to summarize and leave maximum time for questioning.

Let me first introduce Mac Thornton who is with the Office of
General Counsel for the Department of Health and Human Serv-
ices, who has among his responsibilities the prosecution of civil
monetary penalty cases through the administrative processes
under the civil monetary penalty authority that we have pursuant
to Public Law 97-35.
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I trust, Mr. Chairman, that our testimony arrived in time. I
would confess, though, that I did not send it over to OMB, so prob-
ably that is the reason why we did get it in timely.

In June of last year, I was called to testify before the Senate
Governmental Affairs Committee on Senator Cohen’s bill, S. 1134,
on the Program Fraud Civil Penalties Act of 1985.

At that time, I voiced our strong support for Government-wide
authority to impose administrative civil penalties against individ-
uals or entities who would defraud the Federal Government. In ad-
dition, on behalf of the President’s Council on Integrity and Effi-
ciency, I communicated the unanimous endorsement of the entire
Inspectors General community for such an authority. Qur support
continues, Mr, Chairman.

As the Federal officials charged with the responsibility for pre-
venting and detecting and addressing fraud and abuse issues in our
respective agencies, the Inspectors General firmly believe that civil
monetary penalties authority will provide a critical tool in the on-
going efforts to combat fraud against the U.S. Government.

As you know, since 1981, our Department, the Department of
Heaith and Human Services, has enjoyed statutory authority to ex-
ercise civil monetary penaity authority and thereby levy adminis-
trative assessments and penalties against those who file false or
otherwise improper claims for payment in the Medicare, Medicaid
and Maternal and Child Health Programs. This represents about 10
percent of the Federal budget. This is, in fact, the first such author-
ity and parallels very strongly ail of the bilis in which you are con-
sidering at this time.

1 think the most tangible indication of the success of the pro-
gram is the money that is being recovered as a result of this au-
thority from fraudulent health care providers. In this regard, I am
pleased to inform the subcommittee that the Department, with the
positive support and cooperation of the Department of Justice, has
successfully negotiated and/or imposed penalties and assessments
of an average of nearly $1 million per month over the life of the
authority that we have had in the Department. This has resulted
in nearly $23 million from individual health service providers who
abuse and defrauded our programs, and enabled that money to be
returned to the Medicare trust funds and to the general revenue
funds relating to those programs.

I would also like to add that the Department has prevailed in
those five cases that have been administratively adjudicated before
an administrative law judge with appropriate due process rights
and privileges.

I would iike to give a couple of examples of the kinds of cases
that have gone through the process to give some sense as to how it
has been applied.

We had, for example, in Florida, a chiropractor who owned and
operated a clinic engaged in a large scale scheme to defraud the
Medicare Program by falsely representing ineligible chiropractic
services as reimbursable medical services.

In executing this scheme, that spanned several years and in-
volved thousands of claims, the chiropractor billed for unailowable
services under the names of physicians who not only never per-
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formed the services in question, but in the course of the investiga-
tion, it was determined that often times they were not even em-
ployed at the clinic at the time the claims were submitted.

As a result of that, an administrative law judge handed down a
decision awarding the Department under this authority $1.8 mil-
lion in penalties and assessments against that individual.

We also had another case where we had $156,000 in penalties
and assessments against a Kansas nursing home operator who had
included numerous false items in the cost reports and services that
were in fact not being provided to the beneficiaries of the program.

We had a case of a doctor in Texas who controlled a hospital,
billing Medicare for days where he did not visit particular patients
and for patient visits by his daughter, who was not licensed to
practice medicine in Texas. That resulted in $106,000 in penalties
and assessments.

The Department also recovered $83,000 from a California psy-
chologist, who had filed claims for 50-minute individual therapy
sessions for a large number of patients. In fact, he had rendered
either sessions of much shorter duration or they were group ther-
apy sessions, both of which are reimbursed at a much lower level.

Given the record at the Department of Health and Human Serv-
ices, it 1s not surprising that we would be strong advocates for ex-
tension of similar authority to other programs administered by our
Department as well as for other agencies of the Federal Govern-
ment.

For too long, many providers of goods and services to the Govern-
ment have been playing a game of “catch me if you can,” knowing
full well that even if caught, the crowded Federal court docket
minimizes their chances of being prosecuted and penalized.

We are convinced that this administrative authority is a sorely
needed alternative to an overloaded Federal court system.

We are also equally convinced that a Government-wide author-
ity, modeled along the lines of our own prototype, would provide a
significant Government-wide deterrent to those who would defraud
the United States.

As chairman of the Legislative Committee of the President’s
Council on Integrity and Efficiency, I have consulted with the G
community and asked them to supply examples of how this kind of
authority could be applied in their own agencies. With vour per-
mission, Mr. Chairman, we will submit that for the record.

Mr. Kusserow. Several of the bills introduced to date have in-
cluded a cap, which we have heard so much about today, such that
there would be no jurisdiction under the bill if it were determined
that the amount of money or the value of the property falseiy
claimed exceeded a given dollar figure. And we have heard most
frequently the number $100,000 as being mentioned.

Alternatively, some bills have provided that the dollar cap ap-
plies to entire groups of related claims.

We believe that either limitation would be superfluous and
would potentially gut the effectiveness of the civil monetary penal-
ties authority.
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First, existing procedures common to all of the bills would ensure
that the Department of Justice has every opportunity to review
each and every case and determine its suitability for civil monetary
penalty action.

Prior to commencing any civil penalty proceeding, an agency
must initially refer the case to the Department of Justice. The De-
partment of Justice then has the absolute discretion to take juris-
diction of the case and proceed under criminal prosecution or
under the civil False Claims Act as they see fit. Only when the De-
partment of Justice opts not to exercise either of the options and
defers this matter over, may the agency commence administrative
proceedings.

To establish an additional requirement that the false claims in
these cases not exceed a given dollar amount would be meaningless
in itself and possibly be deterimental to the programs involved. In
such cases, the discretion of the BPepartment of Justice would be
unnecessarily constrained.

In other cases involving complex programs, Justice may feel that
the administrative procedures are more appropriate since the ad-
ministrative law judges develop substantial experience and exper-
tise 1n specialized programs under their limited jurisdiction.

Another possible unfortunate side effect of any jurisdictional cap
might be that it would strip agencies of the authority to impose
civil monetary penalties in those cases that should be pursued most
aggressively. In short, a cap would create a possible privileged class
of wrongdoers. Even in cases where the Department of Justice has
declined to proceed in the court system, or for whatever reason,
and has approved civil monetary penalties action, no case could be
administratively brought if the amount defrauded from the Federal
Government is too large. This, I think, would be an open invitation
to people to say, we will steal large and get over the cap and see if
you can get under the Department of Justice and thereby avoid
any kind of sanction or procedure.

In effect, the cap implies the departments and agencies are not
capable of rendering fair and just decisions in cases involving large
amounts of money. This proposition is completely at odds with the
authorities that Congress has already entrusted to a variety of gov-
ernmental bodies. For example, the Office of Hearings and Appeals
at the Department of Energy has been adjudicating cases worth up
to a half a billion dollars per case. The Grant Appeals Board in our
own Department adjudicates grant disallowance of up to $100 mil-
lion. Many agencies handle administrative cases worth many mil-
lions of dollars, such as the EPA Superfund litigation, the Depart-
ment of Trangportation airline route litigation, FTC antitrust liti-
gation, the Department of Labor fair labor standards, civil rights
litigation, and so forth.

Even our s¢-called small cases in our own department, such as
Social Security disability cases, involve payments worth $74,000 on
the average, and that is discounted to current dollar value.

With respect to the knowledge standard, the Congress has the op-
portunity to enact a landmark piece of legislation—namely, to au-
thorize the Government to impose civil monetary penalties and as-
sessments when an individual doing business with the Government
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submits claims or statements that he knows or has reason to know
are false.

In doing so, Congress would state that the claimants for public
funds have an affirmative duty to ascertain the true and accurate
basis for their claims on which the Government is asked to rely.

This duty has the primary objective of reaching those who play
ostrich; that is, those who would avoid finding out the true facts
underlining their claims, or the content of the applicable rules and
regulations, and then seek to hide behind their ignorance. Too
often we hear the plea that “The billing clerk did it,” and that
they really did not know what the low level people do in their own
organization; and, ‘Nobody told me what the rules are,” and things
of that sort.

It is also important to make clear that those who make honest
mistakes or are involved in good-faith disputes with the Govern-
ment will not be penalized. As with our CMPL statute at HHS, the
burden of proof is on the Government fo demonstrate knowledge or
a reason to know of either the false claims or the willful conceal-
ment of material information.

In order to protect himself, an executive of a company needs only
to conduct such steps as are reasonable or prudent under the cir-
cumstances to assure the accuracy of their claims.

The third issue of particular concern to the IG’s is the the testi-
monial subpoena power for investigating officials. For the following
reasons we believe strongly that such authority would provide a
critical tool ininvestigating fraud against the Government.

Successful fraud investigations require proof that, one, certain
representations were made; two, those representations were false,
and; three, the person making the representations had actual or
constructive knowledge of tbeir falsity.

Except inthose rare cases in which one obtains a direct confes-
sion from the subject, knowledge or intent is very difficult to prove.
Typically, knowledge is proved by showing the facts and circum-
stances surrounding the preparation and submission of the claims.
However, few wrongdoers leave a sufficient paper trail to enable
proof of knowledge through the documents alone. Therefore, an in-
vestigator must obtain information concerning directions, instruc-
tions, and conversations among the subjects and their employees,
clients, business associates, and so forth.

In most cases, witnesses and participants in the conversation are
under the influence or control of the subject as a result of employ-
ment or contractual relations. They are, as a rule, reluctant to
injure their position with tbe subject. Where these employees and
other witnesses feel that they are not in a position to submit volun-
tarily to an interview, testimonial subpoena authority would pro-
vide an essential tool to overcome their reluctance to provide evi-
dence.

Three additional peoints should be noted with respect to testimo-
nial subpoenas. First, the authority to compel attendance and testi-
mony of witnesses in the course of investigations is by no means
unusual in the executive branch of Government. Congress has con-
ferred such power in 68 specific statutes upon a number of Federal
departments and agencies.
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Second, legitimate due process safeguards to protect the individ-
ual whose testimony is compelled may be included in the grant of
subpoena power.

Third, a subpoena could not be enforced independently. An IG
would have to seek, first, the concurrence and assistance of the
Justice Department, and then a Federal district court would have
to be persuaded to issue an order enforcing the subpoena.

Finally, 1 wish to discuss the basis for calculating the penalty
amount under civil monetary penalties authority. The statute in
effect at the Department of Health and Human Services authorizes
the imposition of a $2,000 penalty for each item or service falsely
claimed. However, some of the bills under consideration by Con-
gress would authorize only a single penalty of 5,000 or $10,000 for
the entire claim, regardless of the number of false line items or
statements inciuded therein.

Thus, where a contractor submits a progress report containing
dozens of false line items valued at hundreds of thousands of dol-
lars, he may nonetheless be subject to only one §5000 or §106,000
penalty for the entire claim.

Failure to authorize a penalty for each false item or source
would Invite aggregating some of these claims in order o beat the
system and this represents a possible major loophole.

In conclusion, Mr. Chairman, lei me again emphasize our sup-
port for exiension of civil monetary penalties authority to all agen-
cies throughout the Federal Government in a manner that is mod-
eled on our existing experience at HHS.

Based upon that experience, we believe that such legislation, if
enacted, would greatly enhance the ability of the United States to
remedy and ultimately to deter fraud. We are, of course, ready to
provide any assistance we can to you and the subcommittee to fur-
ther refine the language in any of the bills that you have under
consideration.

[The statement of Mr. Kusserow follows:]
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STATEMENT OF RICHARD P. KUSSEROW
BEFORE
SUBCOMMITTIER ON ADMINISTRATIVE LAW ARD

GOVERNMENTAL RELATIONS
COMMITTEE ON THE JUDICYARY
HOUSE OF REPRESENTATIVES

February 5, 1986

My, Chairman and members of the subcommittee, I am Richazd p.
Kuszserow, Inspector General of the Department of Health and
Human Services. 1 would like té thank you for the opportunity
to appesr before you this morning to provide you with an
overview of our civil monetary penalties program (CMP)
established undey P.L., 97-3%, From our e¥perience, we may be
able to offer some suggestions for developing a similar

Government-wide program,.

In June of last year, I testiied before the Senate Governmental
Affairs Committee on the bill, &, 1134, the “pProgram Fraud and
Civil Penalties Act of 1%85." At that time ! wvoiced my strong
support for Government-wide authority to impose administrative
civil penalties againgst individuals or entities who defraud the
Federal Government. In addition, on behzalf of the President's

Council on Integrity and Efficiency, I communicated the
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gnanimous endorsement of entire statutory Inspectors General

{36 community for such authority. Our support continues, Mr.
Chairman. As the Federal officiasle charged with the
responsibility for preventing and detecting fraud and abuse in
our respective sgencies, the IGs firmly believe that civil
monetary penalties auvthority will provide a critical tool in the

ongoing efforts to combat fraué agsinst the United States.

As you know, since 1981, the Department of Health and Human
Services (HHS} has enjoved statutory authority to exercise civil
moenetary petalty auvthority and thereby levy administrative
assessments znd penalties against those who file false or
otherwise improper claims for payment in the Medicare, Medicaid
and Maternal and Child Health programs. fThis first ¢ivil
monetary penalty stabtote can serve as a prototype for posaible
Government-wide application. Through the combined efforts of
the various components of the Department - the Office of
Inspector General, the Cffice of the General Counsel, the Grants
appeal Board, and the 0ffice of the Under Secretary - the
program, to date, has pProved to be a highly useful tool in
sanctioning wrongdoers and recouping for the health trust funds
and generasl revenue, those unjust enrichments acguired through
false or fraudulent claims. Furthermore, evidence suggeats that
our pProgram is having a significant effect on deterring

frasdulent and abusive conduct in Gur programs.
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The most tangible indication of the success of this program is
the money recovered from fraudulent health care providers. In
thig regard, I am pleased to inform the Subcommittee that the
Department, with the positive support and cooperation of the
Department of Justice, guecessfully negotiated and/or imposed
psnalt@es and assessments of an average of nearly $i million per
month since the implementation ¢f the program. The following
table itemizes and indicates the stages of the proceeding at

which the penalties or settlements were recovered or chligated.

175: Tota)l Cases In Which Action Has Been Cempleted

16) cases: fettled prior to issuvance of a Demand $19,347,824.28%
letter '

14 cases: Demand Letters issued

1 case: respondent defavited 468,524 .00
g cases: settled after receipt of

demand letter and prior to hearing 388,300.08
5 cases: where hearing is completed 2,181,812.00

$22,385,660.25

Potal

In addition, znother 23 cases involving an estimated $2.3
miilion have been retained by the Civil Pivigion of the
Repartment of Justice for possible recovery under the False

Claims Act.
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The above table is noteworthy for two reasons. First and
foremost, it demonstrates the success of the program in dolliars
and cents, Second, the table illustrates that the vast majority
of cages have been settled prior to an hearing, thereby

minimizing administrative costs.

I wouid also like to point out that the Department has prevailied
in those five cases that have been administratively adjudicated
before an Administrative Law Judge with appropriate due process
rights and priviieges. The foliowing cases are illustrative of
the kinds of frscdolent conduct that may be successfuily

sanctioned under our CMPL authority:

o A chiropractor who owned and operated a clinic in Florida,
engaged in a i#rge srale scheme to defraud the ﬁedicare
program by falsely representing ineligible chiropractic
services as reimbursable medical services. In executing
this scheme, that spanned several years and involved
thogsands of claims, the chiropractor bilied for unalliowable
services under the names of physicians who not oniy never
petformed the gervices in guestion, but were no longer
empioyed by the clinj¢ at the time the ssrvices were
rendered. The Administrative Law Judge handed down a
decision awarding the Department nearly $1.8 miliion
in penalities and assessments against the chiropractor.

The criminal aspects of the investigation are still one

going, pending grand tdury review,

59-415 0 ~ 86 - 7
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The Department was also awarded $156,136 in penalties and
assessments against a Ransa® nursing home operator who had
incivded numerous false items in his ¢ost reports. The
operator created false invelces to support fictitious
entries in the reports. There had been 2 successfuvl
¢riminal progecution in this case; however, without CMPL,

much of the unjust enrichment wouldn't have been recouped,

A Teyxas doctor, who controlied a hospital, billed Medicare
for days where he did not visit particular patients and for
patient visits by his daughter, who was not licensed to
practice in Texas. The Department was awarded §1906,000 in
penalties and assessments. . I would like to point out that
the ¥.8, Attorney deferred criminal prosecution in favor of

procesding administratively under CMPL,

The Department also recovered SHI,776 from & California
psychoiogist, who had filed claims for %0-minute individual
therapy sessions for large number of patients, In fact, he
had rendered either sessions of much shorter duration or
group therapy sessions, both of which are reimbursed at a
much lower rate per patient. The psychologist also pled
guilty to numerous criminal charges brought against him by

the State Attorney General.
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Given the record of the CMPL program at MHEE, 1t 1s not
surprising that we are strong advocates foy the extension of
simiiar authority to other programs administered by our
Department as well as to other agencies throughout the Federal
Government. For too long, many providers of goods and services
to the Government have been playing a game of "catch me if you
can®, knowing full well that even if caught, the crowded Federal
court docket minimized their chances of being prosecuted and
penalized. We are convinced that this administrative authority
is a sorely needed resoiution alternative to an overioaded
Federal court system, We are eguaily convinced that such
Government-wide authority, modeled along the lines of our
prototype, would provide a2 significant Government-wide deterrent

to those who would defraud the United States.

As chairman of the Legislative Committee of the PCIE, I have
consulted with the IG communpity on thg proposed legislative
alternatives. The following is a brief description of some
broad categories of cases that would appear appropriate for

administrative resolution.

-] CASES THAT HAVE BEEN INVESTIGATED AND REFERRED TO THE
DEPARTMENT OF JUSTICE FOR CRIMINAL PROSECUTION, BUT SUCH
PROSECUTION WAS DECLINED, AND NOC CIVIL ACTION WAS

UNDERTAKEN .
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] CASES WHERE THE SUBJECT IS PROSBECUTED AND CONVICTED, BUT
WHERE CIVIL ACTION FOR FULL RECOVERY IS NOT DEEMED WARRANTED

AS COST EFFECTIVE BY THE DEPARTMENT OF JUSTICE.

o CABSEE WHERE NO CIVIL ACTION UNDER THE FALSE CLAIME ACT WAS

TAXKEN BECAUSE:

At NO MONETARY INJURY TO THE UNITED STATES COULD BE

ESTABLIBHED;

B: DOLLAR AMOUNT LOST TO GOVERNMENT COULD NOT BE

ASCERTAINED: AND

C: NOT DEEMED COST EFFECTIVE TO SEEK RECOVERY UNDER

COURYT SYSTEM.

The above categories in which imposition of ¢civil monetary
penalties might have been suitable and efficaciocus is by no
means exhaustive. We have included many examples in a joint
statement submitted by all statutory Inspectors General in
support of Government-wide asuthority for the civil monetary
penalties for fraud. This statement was submitted t¢ the Senate
Committee on Governmental Affairs during their June 18, 1983
hearing on 8. 1134, I have included & copy of this joint
statement 23 an attachment o my written testimony today.

The examples included in the joint statement bring home the fact
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that authority to impose administrative penalties for fraud ia
not merely a desirable adjunct to criminal and civil court
action; in some cases, it would be our only effective sanction

against entities who defraud the Govermnment,

During the last several years, in response to the above
demonstrated need for an effective administrative sanction
against fraud, a number of bills authorizing the impesition of
wivil monetatry penalties have been considered by various
Committees of the Congress. Last yeaxr, under the leadership of
Senators Cohen and Roth, the Senate Commititee on Governmental
Affalrs completed work on £.1134, the "Program Fraud Remedies
Act of 1985,". Similar bills have been introduced in the House
indicating growing support for such legislation. The
administration has also been a strong supporter of a cgivil

monetaty penalties bill,

The debate on the variocus bills have centered on several
provisions that we believe a2re oritical to the efficiency of any
Govermment-wide civil penalties authority. ‘fThese principal
areas of digpute arer {1) the jurisdictional limitation vr "cap"
on liability for a single claim or group of related c¢laimm that
may be brought under the civil penalties authority; (2} the
standard of knowledge necessary for imposition of penalties and
asgessments, {3} testimonial subpoena power for investigating

officials, and (4) the basis for calculating the amount of the
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penalty against a wrongdocer. We believe that the position taken
on each of these issues may well determine the ultimate utility
and effectiveness of c¢ivil monetary penalties authority.

Therefore, each is discussed in some detall bhelow.

Several of the bills introduced to date that would authorize the
imposition of c¢ivil monetary penalties, have inciuded & "cap,”
such that there would be no jurisdiction under the bill if it
were determined that the amount of money or the value of
property falsely claimed exceeded a given dollar figure
{typically $100,000). Aalternatively, some bhills have provided
that the dollar cap applies to entire groups of “related®
claims. In the latter case, jurisdiction would not lie where
the aggregate false portion of all "related” claims exceeds
$1086,040. For the following reasons, we believe that either
limitation would be superfluous, and would potentially gut the

effectiveness of the ¢ivil monetary penalties authority.

First, existing procedures common to all of the bills would
ensure that the Department of Justice has every opportunity to
review each case and determine its suitability for civil
monetary penalties action. Prior to commencing any civil
penalty proceeding, an agency must initially refer the case to
the Department of Justice (DOJ), DOJ then has abszolute
discretion to "take jurisdiction"™ of the case and proceed as a

criminal prosecution or under the civil False Claims Act (3}
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U.8.C 3729) as they see fit, Oniy when DOJ opts not to exsrcise
either of their opitions and defer the matter over, may an agency
commence administrative proceedings. Further, some proposed
bills on this subiect would authorize BOJ to disapprove casss
for civil monetary penalties proceedings, even when 2QJ declines
o p:&ceed undar the Falge Claims Act. Under these bills, an
agency may oniy impose penalties in cases that were not accepted
by DO fer court acticon, and were approved by BOJ for
administrative civil monetary penaities procegedings. To
establish an additional requirement that the false claims in
thege cages not exceed a given dollar ameount would be
meaningliess in ftself and possibly derrimental to the programs
involved. In such cases, the discretion of the Department of
Justice would be unnecessarily restrained. In other cases
invoiving complex programs, Justice may believe trhat
administrative procedures are more appropriate simce ALI's
deveiop substantial gaperience and expertise in programs under

their limited jurisdiction.

A second possible unfortunate side effect of any jurisdictional
cap might be that if would styrip agencies of the authority to
impose civil monetary penaities in those cases that should be
pursued most aggressively. In short 2z cap would create a
possibie privileged class of wrongdoers. Even in caseg where
BOJ has declined gourt proesedings (for whatever resason), and

has approved zivii monetary penalties a¢tion, no case could bhe
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administratively brought where the amount defrauded from the
¥ederal Government iz too large. This result would be
tantamount to 2 license for wrongdoers to "steal big" and avoid
the consequences. It would clearly be an invitation to game the

system.

Many of those who are in favor of a cap, offer a due process
argument, in effect stating that the Departmenis and agencies
are not capable of rendering fair and just decisions in cases
involving large amounts of money. This Proposition is
completely at odds with the authorities the Congress has already
entrusted to a variety of governmental bodies. For example, the
0ffice of Hearings and Appeals at the Department of Energy has
been adjudicating cases worth up to one half billion dollars per
cage. The Grant Appeals Board at our Department adjudicates
qgrant disallowances of as much as $100 million. And many
agencies handle administrative caszes worth many many millions of
doliars, such as EPA superfund litigation, the Department of
Transportation airline route litigation, FTC anti-trust
iftigation, and the Depariment of Labor fair labor standards

and civil rights litigation. At HHS, even our so6-«called "smaili"
administrative cases, the Sccial Security disability cases,
involve payments worih $74,000 on the average, and that is
discounted o current dellar value. In short, we cannot
understand the distrust of the administrative process which the

"eap® represents.



