
41 

PREPARED STATEMENT OF JOSEPH H. SHERICK 

I am pleased to appear before the Subcommittee today to 

discuss, the Office of the Inspector General, Department of 

Defense, and the investigation of procurement fraud cases in 

the Department of Defense. 

As general background, let me begin by describing the 

short history and organizational structure of ay office, as 

well as some general data on the Department of Defense and its 

operations 

The Defense Inspector General was established in September 

19B2 as a provision of the FY 1983 Defense Authorization Act. 

I was confirmed as Inspector General on May 20, 1983, just over 

two years ago. Prior to being designated IG, I served from 

June of 1981 as Assistant to the Secretary of Defense for Review 

and Oversight, an administratively created predecessor to the 

IG position, established by Secretary Weinberger in May of 1981. 

The DoD IG was established to provide and coordinate 

audit, investigative and inspection support to the Department's 

activities located throughout the world and to monitor and 

evaluate the Department's programs and operations. The DoD 

as an operating agency dedicated to the military defense of the 

nation spends about $600 million every day of the year- 

Saturdays, Sundays and holidays. To carry out our mission we 

have 5,500 installations or activities located in the United 

States and 21 countries around the world. We employ about 6.3 

million personnel directly or indirectly including Service 

members, Government civilian workers and those in defense 

industries. We have over 4 million cataloged items in 

inventory In FY 1984, we had 15 million contract actions 

worth $146 billion and dealt with 60,000 prime contractors. In 

FY 1984, 23 companies did more than a billion dollars of 

business as prime contractors with DoD, over 100 did $100 

million or more. 

To assure these vast resources are managed wisely, the 

Department employs 19,400 auditors, investigators and 

inspectors. About 900 of these people work directly for the 

Defense Inspector General. The remaining auditors, 

investigators and inspectors are under the direct operational 

control of the Military Departments, but fall under the policy 

and oversight responsibilities of the Defense Inspector General. 
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INSPECTOR GENERAL ORGANIZATION 

The Inspector General is assisted by six Assistant 

Inspectors General, each responsible for carrying out a 

specific portion of the Inspector General's assigned mission. 

Auditing 

The Assistant Inspector General for Auditing performs 

internal audits of the programs and activities of the Office of 

the Secretary of Defense, the Organization of the Joint Chiefs 

of Staff, the Unified and Specified Commands, the Defense 

Agencies and the Military Departments. This organization 

emphasizes audits of multi-Service programs and systemic 

programs with general application throughout the Department. 

The Assistant Inspector General for Auditing is also 

responsible for the central coordination of all internal audits 

by DoD internal audit agencies and GAO in order to assure 

adequate coverage of DoD programs and to avoid duplication of effort. 

Audit Followup 

The Assistant Inspector General for Audit Followup ensures 

prompt resolution and corrective action on all internal audits 

and provides oversight of resolution and disposition of 

contract audits. This office performs followup on all audit 

reports issued by the Defense Inspector General and the General 

Accounting Office and monitors followup on audit reports issued 

by the Military Service audit agencies. Our followup system is 

currently tracking over 2,100 internal audit reports with over 

7,600 recommendations. It also tracks action on over 10,000 

open contract audit reports. 

Audit Policy and Oversight 

The Assistant Inspector General for Audit Policy and 

Oversight establishes DoD audit policy and oversees the 

implementation of contract and internal audit policy within the 

Department. Be also evaluates the performance of all audit and 

internal review organizations within the Department. 

Criminal Investigations Policy and Oversight 

The Assistant Inspector General for Criminal 

Investigations Policy and Oversight established Departmental 

criminal investigative policy and oversees the performance of 

all criminal investigative agencies within DoD. 
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Investigations 

The Assistant Inspector General for Investigations 

investigates criminal violations including Major procurement 

and contract fraud, corruption, bribery, and major thefts. The 

Defense Hotline also falls under the operational control of the 

Assistant Inspector General for Investigations. 

Inspections 

The Assistant Inspector General for Inspections evaluates 

efficiency and regulatory compliance within the Defense 

Agencies such as the Defense Logistics Agency, DoD Dependent 

Schools, and Defense Investigative Service. He also conducts 

special inquiries of waste, mismanagement or other improper 

conduct when an audit or a criminal investigation is not 

warranted. 

HOW THE IG HANDLES INVESTIGATIVE RESPONSIBILITIES 

IN THE DEPARTMENT OF DEFENSE 

The Inspector General's responsibility regarding DoD 

criminal investigations is threefold: He conducts criminal 

investigations directly through the Assistant Inspector General 

for Investigations, who heads the Defense Criminal 

investigative Service (DCIS). Be also provides criminal 

investigative policy to all DoD criminal investigative 

organizations. Finally he oversees all criminal 

investigations, including those conducted by the Army, Navy and 

Air Force. 

When the IG was established, Congress decided to leave the 

military criminal investigative organizations—the Army 

Criminal Investigation Command, Naval Investigative Service and 

the Air Force Office of Special Investigations—in their 

respective Military Departments. Currently in DoD there are 

6,406 people assigned to the DoD criminal investigative 

organizations, of which 3,787 are criminal investigators. Of 

the 3,767 criminal investigators, 232 are assigned directly to 

the IG, DoD. 

The Inspector General Act permits the IG to request the 

military criminal investigative organizations to conduct 

investigations into allegations of particular interest to him. 

I have made numerous such requests to the Army, Navy and Air 
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Force. Its important here however, that I point out that, in 

addition to contract fraud, the military investigative 

organizations are responsible for investigating a broad range 

of other serious crimes including narcotics violations, thefts, 

arson, vandalism, murders, rapes, assaults and other crimes of 

violence which occur on military bases. Furthermore, the Navy 

and Air Force criminal investigative agencies have significant 

responsibilities regarding foreign counterintelligence. 

We estimate that there are 777 fraud designated criminal 

investigators in DoD at present. We have recommended adding 

400 more over the next three years. These figures compare to 

only about 425 fraud designated criminal investigators in 1982. 

I believe my relationship with the military criminal 

investigative organizations is a productive one. My office, 

through its oversight role, provides advice and guidance in 

investigative techniques, and assists these organizations with 

training and implementation of new investigative techniques. 

We also provide leadership and coordination for Department-wide 

investigative efforts. My office also serves as the primary 

DoD contact between the Defense criminal investigative 

organizations and the investigative offices of the Department 

of Justice, including the Defense Procurement Fraud Unit. 

When I became the Inspector General, there was virtually 

no DoD-wide policy for conducting criminal investigations. In 

the past three years, we have concentrated our efforts in 

developing policies in the following new areas: 

o  Investigative and prosecutive jurisdiction between 

DoD and DOJ. 

o  Investigative responsibilities among DoD criminal 

investigative organizations. 

o Issuance of IG subpoenas. 

o Use of search warrants. 

o Coordination of remedies in fraud cases. 

o Access to records. 

o Investigative report format. 
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o  Criminal investigative analysis (trend and 

vulnerability analysis). 

o  Developing a management information system to track DoD 

criminal investigations. 

In addition, we have conducted a number of oversight 

projects designed to identify areas where improvements may be 

required. These include projects dealing with: 

o Suspension and Debarment actions. 

o  Proactive operations by DoD criminal investigative 

organizations. 

0 Adequacy of fraud agent strengths. 

My office has placed great significance on enhancing the 

ability of DoD investigators to deal with allegations of fraud. 

We have conducted 18 five-day contract fraud training seminars 

which have provided advanced contract fraud training to over 

600 criminal investigators. 

I also believe that it is essential for procurement 

personnel to be sensitive to fraud schemes by Government 

contractors. Historically, the majority of contract fraud 

cases are discovered by contracting officials. Therefore, 

these officials must be aware of contract fraud indicators and 

of their responsibility to report suspected fraudulent activity 

to auditors and investigators. In this regard we have prepared 

a handbook on contract fraud indicators which has been 

distributed to 50,000 DoD procurement, audit, and investigative 

personnel. My office has also conducted over 400 fraud 

training sessions for 20,000 procurement personnel. This is in 

addition to 6,400 fraud training sessions which were provided 

to 240,000 DoD management officials by criminal investigators 

assigned to the Military Departments. 

My office has also issued 15 Fraud Awareness Letters to 

DoD personnel highlighting specific fraudulent schemes 

affecting DoD procurement. These Letters are designed to alert 

procurement personnel and to encourage reporting possible 

violations of law, such as cost mischarging, delivery of shoddy 

materials, bribery and kickbacks, travel fraud, medical fraud, 

and computer related fraud. 
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Our commitment to the improvement of fraud awareness has 

moved outside of DoD. He have developed training materials to 

be used by trade associations and contractors to help their 

members and employees recognize the types of procurement fraud 

investigated and prosecuted by the Government. These training 

materials are appropriate to all levels of suppliers, including 

prime contractors and various levels of subcontractors. 

Hopefully it will be used in their self policing activities and 

in the oversight of subcontractors and suppliers. 

Suspensions and Debarments 

In addition to these efforts, my office completed a review 

of Suspension and Debarment Authorities within DoD. Under the 

Federal Acquisition Regulations, the DoD has the right to 

protect itself from contractors who cannot adequately 

demonstrate their responsibility as Government contractors. 

The regulations relating to suspension and debarment are 

designed to enable the Government to protect itself from such 

contractors by barring then from doing business with the 

Federal Government. My office was concerned that DoD was not 

taking adequate suspension and debarment action in contract 

fraud cases because of a lack of coordination between criminal 

investigators and procurement officials. Our report, which was 

fully endorsed by Department officials, identified numerous 

weaknesses in the system. As a result of our report and 

related Department actions, the Department now has an effective 

procurement remedy in this area. For example, in 1984, DoD 

suspended or debarred 454 contractors compared with 79 in 1980. 

In addition, through the end of August, 1985 DoD has taken 408 

suspension and debarment actions. 

Inspector General Subpoenas 

The Inspector General Act recognized that, in performance 

of the duties assigned by the Act, Inspectors General would 

encounter situations where they would need access to various 

types of documents in the possession of non-Government 

entities. To meet this need, the Act authorized Inspectors 

General to require by subpoena the production of any documents 

or information necessary in the perforaance of functions 

assigned by the Act. 

Since September 1983, I have issued 160 subpoenas in 

various matters in the discharge of ay responsibilities under 
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the Act. For the most part, the subpoenas were related to 

inquiries in the areas of procurement, bribery of Government 

employees, and conflicts of interest. A number of the 

subpoenas were issued to financial institutions to obtain 

customer transaction and account data. In such cases, we 

scrupulously complied with the requirements and procedures of 

the Right to Financial Privacy Act. To date, we have had four 

instances in which we found it necessary to seek enforcement of 

a subpoena by seeking the order of a United States District 

Court. The enforcement order has been granted in all four 

instances, including the recent decision involving access to 

internal audit reports of Westinghouse. 

With respect to the investigation of criminal offenses, 

particularly procurement fraud matters, my office, over the 

past two years, has developed two key documents which identify 

investigative jurisdiction. 

One of these documents is the 1984 Memorandum of 

Understanding between the Department of Defense and the 

Department of Justice. This document prescribes basic 

guidelines to clarify the respective investigative 

responsibilities of the Federal Bureau of Investigation and the 

Department of Defense criminal investigative organizations. 

The second key document, a Department of Defense 

Instruction entitled "Criminal Investigations of Fraud 

Offenses," governs fraud investigative responsibilities among 

the four Department of Defense criminal investigative 

organizations. By the terms of this Instruction, I have 

delegated responsibilities for investigating various 

allegations of fraud to each of the military criminal 

investigative organizations. 

During the period 1982 to 1984, we have seen an increase 

in the number of fraud investigations conducted. In FY 1982, 

1,801 fraud investigations were completed as compared to 2,311 

in FY 1984. This increase is particularly significant in light 

of the fact that the Military Service criminal investigative 

organizations are moving away from involvement in the simple, 

low dollar fraud investigations to a greater participation in 

the more time consuming and complex procurement fraud investigations. 

From 1982 through 1984, the number of Department of 

Justice convictions in all types of cases resulting from our 
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investigations has also increased. In FY 1982, there were 102 

Department of Justice convictions while in FY 1984 there were 

181. In the first half of FY 1985, we have reported 1S6 

Department of Justice convictions. 

Within the past year, these convictions have begun to 

include some of the larger DoD contractors - GTE, Sperry, 

General Electric, and National Semiconductor. Others, like 

General Dynamics, remain under active investigation as part of 

an inventory of investigations that has seen many of the top 

100 DoD contractors added to it in the past two years. 

RELATIONSHIP WITH DEPARTMENT OF JUSTICE 

As you are aware, in 1982, the Secretary of Defense and 

the Attorney General agreed that DoD procurement fraud was such 

a priority that a special Defense Procurement Fraud Unit was 

established. I supported this agreement and was personally 

involved in several meetings which led to the actual creation 

of the Unit. The Unit is manned by Department of Justice and 

Department of Defense lawyers and investigators, and receives 

support from the Defense Contract Audit Agency as required, we 

believe the Unit serves several very positive purposes and is a 

definite asset in our mutual efforts to enhance the detection 

and prosecution of fraud. I believe the advantages of the Unit 

can be summarized in two categories. 

First, I have directed that the Unit be notified of all 

procurement fraud allegations at an early stage of the 

investigation. While this results in notifying the Unit of a 

large number of matters which may not have eventual merit for 

criminal prosecution, early notification has the following 

major benefits: 

o Identification of highly significant 

allegations which demand investigative priority. 

o Identification of matters that do not require 

extensive investigation and which can be disposed of through 

existing contractual or administrative remedies. 

o Early involvement of the Department of Justice 

Civil Division to ensure appropriate civil fraud action. 

Secondly, the Unit serves as a catalyst in energizing 

many United States Attorney's Offices to become more involved 
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in Defense-related cases. Through the Unit, we have been able 

to communicate, and obtain agreement on, our investigative 

priorities. I would characterize our four highest priorities 

as follows: 

o Product Substitution Cases 

o Cost Mischarging/Defective Pricing Cases 

o Corruption/Kickback Cases 

o Theft 

Within the last several years, many large United States 

Attorneys Offices have clearly shown their interest in pursuing 

DoD cases, and I attribute this interest to the priorities 

established by the Department of Justice and to the ongoing 

communication and education provided by the Defense Procurement 

Fraud Unit. The involvement of the 94 United States Attorneys, 

is absolutely essential in light of the relatively small number 

of cases to which Unit resources can be dedicated. By 

screening quality investigations, making timely referrals to 

United States Attorneys and by assisting in the specialized 

fraud training of the Assistant United States Attorneys in the 

field, the Unit is capable of maximizing the Department of 

Justice effort in the procurement fraud area. 

My efforts to track the Department of Justice criminal and 

civil actions take several forms. First of all, on a general 

basis, I have stressed the need for prosecutive attention to 

DoD cases by writing to each of the individual United States 

Attorneys. In addition, I have made personal appearances 

before the Department of Justice Economic Crime Council, which 

is comprised of approximately twenty United States Attorneys, 

to make a similar request. I have also visited many key United 

States Attorney's offices to discuss significant DoD 

investigations. 

Beyond these general efforts, my office is constantly 

involved in an ongoing informal dialogue with many Assistant 

United States Attorneys regarding the progress of our cases. 

This dialogue, which normally involves members of my staff who 

are assigned to the office of the Assistant Inspector General 

for Investigations or the Office of the Assistant Inspector 

General for Criminal Investigations Policy and Oversight, not 
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only focuses on the status of criminal prosecutions, but also 

on coordination of criminal remedies with administrative or 

contractual remedies. 

Our oversight of cases referred to the Department of 

Justice also includes a review, currently underway, to 

determine if any significant investigations involving our top 

100 contractors are being delayed as a result of inadequate 

audit or investigative resources, or lack of prosecutor 

attention. If the latter is determined, the Department of 

Justice Criminal Division stands ready to intercede. 

Finally, there are occasions when ay office has elected 

to write to various Department of Justice officials concerning 

the status of certain cases. Two such examples, one involving 

26 cases and the other involving the General Electric case in 

Philadelphia, PA, reflect our specific interests in the 

progress of those matters. As you are aware, the General 

Electric case has resulted in criminal indictments and guilty 

pleas. 

In conclusion, I cannot say I am completely satisfied with 

the collective efforts of DoD and the Department of Justice in 

the procurement fraud area. Yet, given the limited commitment 

of the two Departments in this area only two or three years 

ago, our progress since then has been clear and positive. I 

firmly believe more improvements and more resources are 

required. Specifically, I believe the following initiatives 

must be undertaken or continued if further progress is to 

assured: 

o  More audits by the Defense Contract Audit Agency 

in the incurred cost area where fraud is most 

likely. The Defense Contract Audit Agency is 

already making process in this area. 

o Improved fraud training for auditors. 

o Advanced fraud training for investigators. 

o  Increased number of fraud investigators consistent 

with my recommendations issued earlier this year. 

o More specialized Defense procurement fraud 
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training for the Department of Justice 

prosecutors involved in DoD fraud cases. 

o  Significantly more Department of Justice 

prosecutors assigned to either the Unit or 

the fraud Divisions of the United States 

Attorneys Offices. Expanded use of Military 

Attorneys should be tried. 

With these initiatives and the current resolve of the two 

Departments, I have no doubt that we can realistically seek our 

objective of creating tremendous disincentives to fraud. Only 

if these disincentives can be achieved through increased levels 

of criminal, civil and administrative penalties can there be 

any legitimate expectation that fraud can be prevented. I look 

forward to working with the Department of Justice and the 

Congress in those prevention efforts. 

This concludes my prepared remarks and I would be happy to 

answer any questions by Members of the Subcommittee. 
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Senator GRASSLEY. Our next witness is Victoria Toensing, Deputy
Assistant Attorney General for the Criminal Division. With her is 
Mr. Morris Silverstein, Chief of the Defense Procurement Fraud 
Unit. 

I thank you both for coming today, and I will indicate to you, as I 
did to the others, that we would ask you to summarize your state-
ment in 7 minutes, and your full statement will be inserted in the 
record. 

I would ask that you stand, so that I could swear you in. 
Do you swear to tell the truth, the whole truth, and nothing but 

the truth, so help you, God? 
Ms. TOENSING. I do, Senator. 
Mr. SILVERSTEIN. I do. 

TESTIMONY OF MS. VICTORIA TOENSING, DEPUTY ATTORNEY 
GENERAL FOR THE CRIMINAL DIVISION, ACCOMPANIED BY 
MORRIS SILVERSTEIN, CHIEF, DEFENSE PROCUREMENT 
FRAUD UNIT, DEPARTMENT OF JUSTICE 
Ms. TOENSING. Mr. Chairman, I welcome the invitation to speak 

to you today about what the Department is doing to combat fraud 
in the defense procurement process. 

I feel confident that if the public understands not only the great 
efforts we are putting into this fight 

Senator GRASSLEY. MS. Toensing, we are interested in your total 
presentation, but I believe that it is not difficult to understand that 
the thrust of our concern is: Why are so many defense contractors 
getting off scot-free, why are there not more individual prosecu-
tions, and why there are so many plea bargains; we are running 
out of time, since both parties of the Senate, on Tuesdays, do have 
their caucus meetings on Tuesdays. 

Ms. TOENSING. I understand that, Senator, but I know that this is 
an important area, and I am willing to cancel my appointments. I 
think it is important that you understand how this works, because 
it does none of us a service to have false statements out in the 
public arena. Then we are so busy back-pedaling with these inaccu-
rate statements and misunderstandings of the process, we do not 
have time to get about our business. So, if you could just spare a 
few minutes with me, while I explain how the process works, 
maybe that will help you pinpoint some of your questions later. 

Senator GRASSLEY. SO you are going to use your 7 minutes then, 
to show us how the process works; is that it? 

Ms. TOENSING. That is what I understand you wanted, Mr. Chair-
man, and I want to give that to you so that you can understand 
some of this. 

Senator GRASSLEY. I think what I will do, Senator Metzenbaum, 
is—we have our questions we want to ask, we will let her use her 7 
minutes, and then we'll proceed with our questions. 

Proceed. 
Ms. TOENSING. Thank you, for giving me this opportunity, be-

cause I think that we should clearup some of the inaccuracies out 
in the public record. 

First, I want to say that our policy is to prosecute both Defense 
contractors and corporate employees whenever we have evidence of 
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fraud sufficient for convictions. There will be a few times, I am 
sorry to say, that we will not be able to prosecute individuals, and 
will be able only to go against the corporations. 

Out of our 36 indictments, there were two cases in which only
the corporation was proceeded against. I do not like that situation, 
but if we have a choice of only going after the corporation or going
after no one at all, we will go after the corporation. 

I might add that sometimes the facts just lend themselves to 
that, where it is the only fair thing to do; but we hate it, when we 
see that kind of situation. 

To understand today, Mr. Chairman, we have to go back to the 
yesterdays of prosecuting defense contract fraud, because we have 
come a long way. 

Three years ago, extensive and time-consuming internal Depart-
ment of Defense procedures slowed down referral of contract fraud 
allegations from DOD to DOJ. There was little coordination be-
tween DOD investigators and DOJ prosecutors. 

Most U.S. Attorneys, of all administrations, dislike these cases, 
because they are complex; experienced prosecutors perceive them 
as taking many personnel hours, and lacking in jury appeal. But 
even if, after all of the work, the jury understood the voluminous 
documents and convicted, judges rarely gave sentences more than 
probation. This latter problem, as you know, is not within our con-
trol. And, I am sorry to say that there has been little improvement. 

As one judge said last year, after a protracted trial that ended in 
convictions but a dismal sentence. "It is only money." This is very
frustrating to us, and we share your concern about this, because 
when we convict somebody and it is all out there for the judge to 
give a hearty sentence, so we are as frustrated as any of you are 
that there are no prison sentences given. 

What we also found, in looking at our problems of yesterday, is 
that there were terrific DOJ attorneys who could put together a 
paper-trail fraud case, but who knew nothing about defense audit-
ing or defense contracting; and, likewise, DOD had people who 
knew all about, defense auditing and contracting, but who knew 
little about putting together a trial. 

We put them all together, literally, under one roof, the Army, 
the Navy, the Air Force, DOJ attorneys and DOD and FBI investi-
gators, all working together in a particular expertise. 

I might just correct the record. There are not four attorneys, 
there are ,10 full-time attorneys in the unit, and there are also sev-
eral part-time attorneys from certain divisions within the Justice 
Department; we have two part-time attorneys, antitrust attorneys, 
and two part-time Civil Division attorneys. 

Then we also have a backup—and, Mr. Chairman, I would like to 
point this out to you because you said something about the unit did 
not prosecute something but that the "fraud" attorneys did. Well, 
that is how we have the project set up, so that whenever we need 
extra personnel, we can go right to the fraud section and pull out 
people to work on cases. We see that as an advantage, and how it 
should be worked so that when there is a priority, we can grab the 
extra attorneys to work inside the unit. We do not see that as a 
downside. 

Now, let me explain 
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Senator GRASSLEY. We were asking for statistics just on the De-
fense Procurement Fraud Unit, and then when we asked for those 
statistics, there were statistics brought in from the Fraud Unit gen-
erally. 

Ms. TOENSING. Let me clear that up, because these are unit 
cases, but what happens is, when we need more personnel because 
of the workload, then we just ask fraud section attorneys to supple-
ment those attorneys in the unit. And we do that so that, when 
there is not a whole lot of procurement prosecution work going on, 
those fraud attorneys can then go back to the fraud section and 
work on other types of fraud cases. We think that that is sufficient, 
and that is how we have organized it. 

Let me explain to you, though, how this unit works I think this 
is important, because it is not like other kinds of cases that we are 
all familiar with. We are not going after these cases in the same 
old way. In most Federal cases, prosecutors see them for the first 
time after they have been thoroughly investigated. We revised our 
thinking here and decided that we needed a centralized prelimi-
nary screening to separate the wheat from the chaff early on, 30 
that the investigative efforts could be directed at cases with crimi-
nal potential. 

Let me turn to these two charts. You have the same charts in 
front of you, but sometimes it is easier also to look at the larger 
charts. 

The higher one illustrates our old way of doing these cases, and 
the lower one illustrates the new way. There are two basic types of 
cases we get in defense procurement fraud: accounting and nonac-
counting. And you see those in the rectangles at the top of these 
charts. 

Before we had the unit, the matters went from these DOD com-
ponents at the top to DOD or the FBI investigative units, and then 
straight to the U.S. attorney's office. That was it. And many times 
what they did was merely languish there, because of the perception 
problem that we had with the U.S. attorneys. There was no proce-
dural mechanism to focus special attention on these cases. 

Now, the way that we have reorganized it. The accounting cases, 
the unit receives audit reports at the same time that these reports 
are forwarded to the DOD investigative agencies. 

The nonaccounting allegations go to the DOD investigative agen-
cies and to the FBI. They, in turn, send what is called significant 
matters directly to the unit. 

Now the screening process takes place. That is what is impor-
tant, that we now have a mechanism for looking at these cases 
early on. We are going to get some things that just have no crimi-
nal prosecution worthiness. But we wanted to be able to get these 
things early on, so we could make those decisions, and did not miss 
potential criminal cases. 

We have four options there, and the rectangle near the bottom 
explains those. We can either take the case as a criminal case, we 
can take it as a civil case, send it off to the civil division attorneys, 
we can send them to the U.S. attorney. And we like to do that as 
much as possible, because of just the reason that Inspector General 
Sherick mentioned, that it is much better if we can keep them in 
the U.S. attorney's offices. We can return them for more work, if 
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they need more work, or we can decline. Those are the 4 options 
we have when they get to the unit. 

The rationale is twofold: We want to involve prosecutors at the 
very early stage of the investigation, and we want to focus special 
attention on significant cases. So, one function of the unit is to 
screen; a second function, then, is to prosecute a portion of these 
nationally significant cases. And we focus our attention in the unit 
on the complex-accounting, fraud cases. These take considerable re-
sources and time to develop. 

So, many of the cases that are presently under investigation, and 
have been for some time, will not reach indictment for some time 
in the future. 

I can guarantee you you will be seeing some of these in the next 
few months. We have made considerable progress in the last 18 
months. We have prosecuted three important mischarging cases, 
including United States v. Systems Architect, Inc., which you dis-
cussed earlier. That is a landmark conviction, because it is the first 
time that such a case was brought to trial in which high corporate 
officials were indicted. 

However, the president of SAI, the only one sentenced to prison, 
received a 1-year sentence with all but 30 days suspended. Now, 
that is not our fault, and we are very upset about that. 

Senator METZENBAUM. Did the U.S. attorney speak up to the 
court and indicate that there was opposition? 

Mr. SILVERSTEIN. Yes, Your Honor, the prosecution made an af-
firmative recommendation for incarceration at that time. 

Senator METZENBAUM. Thank you. 
Ms. TOENSING. Another example 
Senator METZENBAUM. But I am not Your Honor. 
Mr. SILVERSTEIN. Excuse me. 
Ms. TOENSING. He thought he was back making the argument. 

He was ready to do it again. 
Another example of mischarging is the GE case. The Philadel-

phia U.S. attorney's office convicted GE of 106 counts of false 
claims and false statements, and, Senator Metzenbaum, I would 
like to clear this up with you, because I would like for you to clear 
up the record. There were four individuals indicted in that case, 
and there was no plea bargaining. GE pled to the indictment. That 
is no plea bargain, that is getting your guilty plea on everything
that occurred. 

Senator METZENBAUM. What happened to the four individuals? 
Ms. TOENSING. Let me see. One was convicted. 
Mr. SILVERSTEIN. One pled guilty, one was convicted, and two are 

awaiting trial. 
Senator METZENBAUM. And the company, you tried the company 

or the company pled guilty? I did not get that. 
Ms. TOENSING. They pleaded guilty to the indictment. 
Senator METZENBAUM. With a plea bargain arrangement? 
Ms. TOENSING. NO. 
Senator METZENBAUM. And what did the court do to them? 
Ms. TOENSING. Have they been sentenced? 
Mr. SILVERSTEIN. I believe they were sentenced to the maximum 

fine. 
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Ms. TOENSING. But you do not send corporations to jail. When 
you indict a corporation, that is what you get. 

Senator METZENBAUM. HOW much was the maximum fine? 
Mr SILVERSTEIN. I believe it would be $10,000 per count, so that 

would be $1,060,000. 
Senator METZENBAUM. DO you think that we ought to change the 

law to increase that either ten or a hundredfold? Because even 
$100,000 is no money to a corporation today. 

Mr. SILVERSTEIN. I believe the Comprehensive Crime Control Act 
of last year enhanced penalties to $250,000 and $500,000. I believe 
one of the problems in the General Electric case was that the effec-
tive dates of the Comprehensive Crime Control Act postdated GE's 
underlying conduct. 

Ms. TOENSING. And the only way I want to mention GTE around 
here is just to put on the record, because I know you had made the 
statement before, Senator Metzenbaum, that no individuals were 
indicted in the GTE case, and there were, in fact, three. 

Senator METZENBAUM. I was wrong in that. I was wrong. That is 
what I said in a statement several weeks ago, I think, but then 
that was brought to my attention I did not say that today. At least 
I did not think I did. 

Ms. TOENSING. Let us just say that now we all know. 
You have been provided the sheet by the Justice Department of 

all of these cases. Let me just summarize for you. 
During the past 3 years, the unit and the fraud section have had 

34 indictments or informations filed against 36 individuals and 10 
corporations. In only 2 cases were no individuals charged. Thirty-
one individuals have been convicted; 4 are not yet tried; 1 was ac-
quitted. 

Of the 24 individuals who have been sentenced, judges gave only
9 prison terms. 

Senator METZENBAUM. Were any of those against a major con-
tractor? I know GE, GTE, those are major contractors; but of the 36 
that you mentioned, bow many were major contractors? 

Ms. TOENSING. We would have to go through the list for you and 
get them. 

Senator METZENBAUM. Of the top 100. Well, the list that I have 
seen, prepared by staff 

Ms. TOENSING. The GTE, GE, Sperry—what is Industrial Tech? 
Mr. SILVERSTEIN. Senator, by major contractors, I assume you are 

talking about the top 100 contractors. For example, in the Davey
Compressor case, $1.7 million was the amount that the Government 
was defrauded and there was $3 million in fines and so on. 

I think the fact that a contractor is not in the top 100 does not 
mean that the amount of fraud involved is not major and not sig-
nificant. 

Ms. TOENSING. YOU see, a top 100 contractor can have a lot of 
money with a Government contract, but not have done anything
fraudulent, and you might have lots of fraud in a smaller one. 

Senator METZENBAUM. I see. But the fact is that of the 36, there 
were only 2, or at best 3; and the facts are that every day we read 
new stories about different defense contractors being involved in 
this, that, or some other kind of impropriety. 



57 

Ms. TOENSING. Yes. I have those figures, though, for you here. 
We have major contractors under investigation at this time, as the 
inspector general has also shared with you. I think you are all 
aware of those figures. We have investigations of 23 of the top de-
fense contractors. 

Now, our figures will differ from the inspector general's, because 
he has them in a different stage, and we would not have received 
all of his investigations yet. 

But what is important and what you have to understand is that 
up until 3 years ago no Department of Justice had ever kept fig-
ures of Defense procurement fraud. You had no interest in it before 
the last few years. As Mr. Sherick said, he had to go out and get 
the troops interested in this whole subject matter. 

I want to make clear, too, that all of these cases that we talk 
about will not result in an indictment. The nature of these investi-
gations is such that many times there are mistakes, there is negli-
gence, there is good faith, differing interpretations of contract pro-
visions. 

Speaking of policy, I would just like to 
Senator GRASSLEY. Would you be able to sum up in just a 

minute? 
Ms. TOENSING. Yes. I would like to take 1 minute to push our 

antifraud initiative. And if I spare you going into that any longer, 
would you look at it more carefully? 

Senator GRASSLEY. Proceed. 
Ms. TOENSING. Let me point out one thing in conclusion, Mr. 

Chairman. There are limits to what the criminal justice system can 
do. Criminal prosecutions provide one important weapon for ensur-
ing integrity in the procurement process. But a criminal prosecu-
tion can only be used where we have fraudulent intent or corrup-
tion can be proved beyond a reasonable doubt. 

In the majority of cases of procurement waste or abuse, fraud 
either is not present or it cannot be proven. Many of the problems 
involving defense contractors do not involve issues of fraud. For ex-
ample, purchasing equipment not needed or used—situations such 
as that. 

In these instances, integrity in the procurement system must be 
achieved through other tools: Effective contract procedures, inter-
nal controls, and vigorous use of other methods, such as suspension 
and debarment. 

But it is also important that the public understands that there 
will be situations where constitutional rights will prevent prosecu-
tions that include all guilty persons. 

For example, when an auditor finds something wrong with the 
books of a corporation, and the only information we have is that 
which is on paper. That is what these cases are all about. There 
are two sets of books, for instance. We cannot haul that bookkeeper 
into the grand jury and force him or her to tell us why there are 
two sets of figures. The fifth amendment protects each of us 
against self-incrimination. 

So it usually turns out that the bookkeeper's attorney comes in 
and says, "You give immunity and the bookkeeper will tell you" 
what he or she knows. 
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That is how these cases, these paper-trail cases, are worked. 
These are not bank robberies, they are not crimes of violence, 
where the very fact of committing the criminal act usually assumes 
the requisite intent or knowledge for prosecution. Those kinds of 
cases are much easier to prosecute. 

We have made a choice in this society of freedom and protection 
from excessive governmental intrusion that it is better to have the 
Bill of Rights than to get all those guilty of committing crimes. 
And that is the balance we have struck. I am not ready to change 
that. I am sure this committee is not ready to change that. 

Therefore, we commit ourselves to pursue vigorously these of-
fenders, and also to do so without violating the laws of the Consti-
tution. 

Senator GRASSLEY. Thank you, Ms. Toensing. 
The time that the Fraud Unit devotes to screening, as opposed to 

prosecuting, has brought about criticism. We have developed that 
over a long period of time. For example, the Defense Criminal In-
vestigation Service agents have indicated that screening serves 
more to bog down cases than to expedite those cases with the best 
potential for successful prosecution. 

What does screening just about all the Department of Defense 
procurement fraud cases have to do with the original charter of the 
Fraud Unit, which was to conduct nationally significant investiga-
tions and prosecutions? 

Ms. TOENSING. But that is how we find them and that is how we 
get them on the right track, because unless we look at these cases 
early on and decide that one has merit and another one should 
really be going through the system, then we are really just spin-
ning our wheels, as we were in the old days, when the cases went 
just to the U.S. attorney's offices. We have to put them on some 
kind of a track. 

Senator GRASSLEY. OK. I have here an example of how the Unit 
screens cases and makes suggestions to investigators. Here is a con-
versation record. It says here, quote, "determine dollars lost; when 
case is sufficiently developed, take to the local assistant U.S. attor-
ney," only if it is spelled out, AUSA, "for prosecution." 

Now, is this not basic and obvious direction the investigators 
would know without the benefit 

Ms. TOENSING. I apologize. I did not understand what you said. I 
do not have the picture of what you mean. 

Senator GRASSLEY. OK. Then I will go into some more detail. We 
have here what is referred to as a conversation record, and it 
would be my 

Ms. TOENSING. Between? 
Senator GRASSLEY. OK. It is between Silverstein and the Defense 

Procurement Fraud Unit, and the DCIS, and this is what it says, 
"determine dollar lost; when case is sufficiently developed, take to 
local assistant U.S. attorney for prosecution." 

Ms. TOENSING. Well, since this involves Mr. Silverstein, let me 
have him answer it. 

Senator GRASSLEY. OK. 
My question is this: Is this not basic and obvious direction inves-

tigators would know without the benefit of your unit's advice? 
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Mr. SILVERSTEIN. Senator, that depends. It depends, one, are 
there other investigations involving this same company? Two, is 
this a U.S. attorney's office that is heavily involved in prosecuting
these cases? Three, I can tell you from experience it is not always 
that basic and obvious. There are certain aspects when you look at, 
for example, an audit report, that have to be developed. 

There may be a loss to the Government, but the loss to the Gov-
ernment may not involve an area of the audit report that suggests 
criminal or fraudulent activity. There may not be a loss to the Gov-
ernment. 

It is pretty difficult taking a case into court where there is no 
loss to the Government and trying to tell the jury and the judge 
that the Government has been deceived. What is the reason for the 
deception? What is the motivation? That is a basic fact. 

I do not think that bogs down the process at all. I think that con-
versation 

Senator GRASSLEY. HOW long does it take to screen cases? 
Mr. SILVERSTEIN. It depends. In some situations in which we have 

screened cases, we have had meetings with auditors and investiga-
tors and it has taken us 2 days. A lot of cases may just take a half 
hour, 45 minutes, or sometimes, depending on if it is a very simple 
fact situation, it will take less time than that. It varies in each 
case. We have spent 2 days reviewing one particular case. We have 
had situations where we have had the auditors and investigators 
come back several weeks later and several weeks later, we need 
more information. What do the Government's own records show? 

Senator, you have to understand about these cases, that the 
nature of the conduct, what occurred is that the Government is 
told A and the auditors will say, or the inspectors will say, B oc-
curred. 

Now, the first thing we have to find out—is the Government cor-
rect? The second thing we have to find out, was this action done 
with intent to defraud? That means, was it done by mistake, was it 
done with inadvertence, or was it done by negligence? A company 
may have a certain group of officials who are dealing with the Gov-
ernment and telling the Government that this is our pricing pro-
posal, and it is going to cost us $900,000 to purchase the metal from 
the supplier. Meanwhile, you have the estimators, who are over 
here on the other side of the shop, who do not talk to these people 
who are negotiating. And these people are suddenly able to get a 
better deal, and it is only $800,000 that it is going to cost the Gov-
ernment. 

What we have to find out is: Did anybody in that corporation 
who told the Government $900,000, or who is aware the Govern-
ment was being told $900,000, aware of the true facts? 

Let me give you an example, Senator, of the type of thing screen-
ing does, and what we are talking about in these cases. 

Senator GRASSLEY. Well, I will be glad to listen to that, but do 
you not think, though, that investigators ask those questions them-
selves? 

Mr. SILVERSTEIN. Investigators often ask those questions them-
selves; often they do not. That is my experience. And I would 
rather spend that half-hour up front, making sure that those ques-
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tions are asked, rather than have an investigator go out and spend 
a lot of time on the case, when a key question has not been asked. 

And I have seen that on several occasions, that the key question, 
Is the Government out any money?, has not been asked. And, if 
asked up front, then we could have 

Senator METZENBAUM. Mr. Sherick points out that you are deal-
ing in an area where sometimes it is not money, but it is loss of 
life. The armorplate is not strong enough, the parachute cords are 
not strong enough. 

Ms. TOENSING. That is why defective products are one of our pri-
orities, and Mr. Sherick's priorities. 

Senator METZENBAUM. OK. 
Mr, SILVERSTEIN. The majority of our cases are in the accounting

fraud area. We have as a priority the defective products cases. But 
these cases, more so than the accounting fraud cases, can be han-
dled by U.S. attorneys. And we tell the investigators to take them 
out to the U.S. attorneys light away, and we 

Senator METZENBAUM. Let me ask you both, why do you think 
that the public has gained the perception that defense contractors 
are not fully prosecuted under the law and that they have some 
special kind of protection; do you think it just happened? You are 
here saying to us: 

We are really doing a great job, we are doing this through the Defense Procure-
ment Fraud Unit, and just kind of look at the statistics, look at this. 

And yet the average American feels that the Defense contractor 
stands protected, and that his Government is not willing to fully 
prosecute those who are transgressors to the full extent of the law. 
Why do you think that is? 

Ms. TOENSING. Senator, I would like your help in that, because 
when you go 

Senator GRASSLEY. Would you also comment on Sherick saying
that we are outmatched. I think it works right in with what he is 
asking about here. 

Ms. TOENSING. Well, which one? 
Senator GRASSLEY. Be our guest. 
Senator METZENBAUM. Well, answer his question, and then 

answer mine. 
Ms. TOENSING. Senator, I will be glad to supply you with the 

facts on cases, because it really is a problem for us. We have had to 
back-pedal on GE and GTE, when you went on national television 
and said that in both cases we had not indicted any individuals. 
And then the press picks that up, and they repeat that, because 
they hear you say it. 

I see articles now that are repeating that kind of accusation, and 
it is very frustrating to us, because, on cases where we are doing
what—your statements do not have the correct facts 

Senator METZENBAUM. YOU think my one appearance on national 
television is enough to create a whole—perpetuates it? 

Ms. TOENSING. It perpetuated it. I see you quoted, and it says, 
"Senator Metzenbaum wants hearings because the Department of 
Justice has not indicted anybody in GE and GTE." 

That is so frustrating for us. We would really appreciate all of us 
working together on this. As Joe Sherick said: 
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There should not be tension here, there are things that each of us can do, and we 
should be looking at these problems, and working toward finding a solution togeth-
er. 

I would like the Senate to start by undoing the House Joint Reso-
lution that the Senate passed in the crime bill last year, and I will 
have the number for you in a minute, HJR 648; that indicates that 
nonviolent criminals should not be sentenced to prison. I will be 
glad to go over this resolution with your staff. I would really like to 
see that undone, because that is a problem. Here we have this in 
the Congressional Record, we have a statement that says, "Nonvio-
lent criminals should not go to jail." That is frustrating for us. We 
would like to take something into court 

Senator METZENBAUM. Who said that? Who said that? 
Senator GRASSLEY. I think that the perception out there comes, 

because we do not see very many of the big Defense contractors ac-
tually prosecuted. Now, we have only had two cases involving the 
top 100 contractors, Sperry and GTE—or three with GE. Right? 

Ms. TOENSING. Mr. Chairman, we have got to go where fraud is. 
When we get fraud cases on the big contractors, you do not find 
our people hesitating to go after them. But if you have got a lot of 
fraud in a small subcontractor, you better be taking those cases. 

I am saying that that is not really the measure of whether we 
are out there getting fraud. 

I mean, if there is no fraud there; some of the defense contrac-
tors are doing very well. 

Senator METZENBAUM. A few years ago we had great scandals 
about ship contractors. I do not remember any particular individ-
uals being prosecuted in those cases. We have had 

Ms. TOENSING. They were. They were. Unfortunately there was 
an acquittal. 

Senator METZENBAUM. Wound up in an acquittal? 
Ms. TOENSING. Litton. That was a corporation that was indicted, 

and there was an acquittal. 
Senator METZENBAUM. OK, but not an individual? 
Ms. TOENSING. Sometimes the facts do not give us that. Senator, 

we cannot go after them if we do not have the facts. 
Senator METZENBAUM. Why did you not do anything in the 

Sperry case? How do you explain that to the Chairman? 
Ms. TOENSING. Because that was an evidentiary problem, Sena-

tor, and there was a very big problem with that case. It seems like 
both sides looked at each other and assessed the risks. We came 
out with what we could get. 

Senator METZENBAUM. But then you gave the exculpatory lan-
guage that Mr. Silverstein was quoted on, that let them off the 
hook in some other part of the country. A global settlement. 

Ms. TOENSING. That was not a global settlement case. 
Senator METZENBAUM. But the Chairman read a letter which 
Ms. TOENSING. Sperry was. I am corrected. Sperry was. 
Senator METZENBAUM. OK. 
Mr. SILVERSTEIN. Senator, to answer the first question, why were 

individuals not charged in Sperry; there were a couple of key wit-
nesses who presented a serious evidentiary problem so that we did 
not have a reasonable probability of prevailing on prosecution. 
That is our Department of Justice standard, that we have to be-



62 

lieve that we are going to win the case before we prosecute any in-
dividual. OK. 

Second, regarding the Sperry
Senator METZENBAUM. Wait a minute, do not give me that. You 

blew two cases down in Alabama, those voting rights cases, you did 
not have a chance of winning those and you went ahead and pros-
ecuted those poor blacks. So do not tell me that that is the only
standard you use in the Justice Department. 

Mr. SILVERSTEIN. Senator, I am talking about Morris Silverstein 
and the Procurement Fraud Unit and the cases that we prosecute. 
That is, I think, the subject matter of this hearing, and I would like 
to answer those questions. 

Second, I did not handle the settlement of Sperry, that was a 
global settlement. That was before I came on board. But I was fa-
miliar with the facts of that case. 

We do not favor global settlements at this time. There are a 
couple of cases that will result in global settlements, because they
have already been in the process. What; we try to do, right now, is 
to say that the Department of Justice is going to go ahead and, if 
we are going to prosecute, we let the contractor know that we are 
going to go ahead and do it. Then he takes his chances with the 
Department of Defense. 

Senator GRASSLEY. Are you saying that there is a difference in 
the policy lately, as opposed to when these global settlements were 
reached, that will not lead to global settlements at this time? 

Ms. TOENSING. We used to do global settlements, we now do not 
do global settlements. 

Mr. SILVERSTEIN. Except for one or two situations, the Depart-
ment of Justice will make its decision, and the contractor will go to 
the Department of Defense independently. Our decision is not 
hinged or related to the Department of Defense decision; we are 
going to go—if we decide we are going to go ahead, we are going to 
go ahead, regardless of what happens with the contractor and the 
Department of Defense. 

Senator GRASSLEY. Was the GTE settlement a global settlement? 
Mr. SILVERSTEIN. NO, it was not. 
Senator GRASSLEY. It was not? 
Mr. SILVERSTEIN. NO. 
Senator GRASSLEY. Did you get any phone calls from the GTE 

general counsel, or DOD general counsel on those global settle-
ments? GTE. 

Mr. SILVERSTEIN. I received no phone calls. I know you are allud-
ing to two phone calls that were made to an attorney in the unit, 
and to my superior. I am aware that those phone calls were made. 
I would say that 

Senator GRASSLEY. DO you know the purpose of those phone 
calls? 

Mr. SILVERSTEIN. As far as I understand the purpose of the phone 
calls was to request the Justice Department to go ahead and con-
tinue its enforcement action, and if the Justice Department's en-
forcement action would not be hindered, there were certain re-
quests made as to maybe holding off for a short period of time. 

At no time-let me just say that the Department of Justice en-
forcement action was in no way affected. We moved ahead with the 
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GTE case at the earliest possible time that we could prosecute that 
case. 

Senator GRASSLEY. Well, it had no effect, but was that a request 
to delay? 

Mr. SILVERSTEIN. No, there was no request to delay, and, as far 
as I know, we never knew the reason for any—what has been re-
ported in the papers, Senator, is, as far as I understand, completely 
erroneous, completely mistaken, completely misinformed 

Senator GRASSLEY. When the Department of Justice is involved 
in negotiating a global settlement with a DOD contractor charged 
with criminal wrongdoing, should the Department of Justice pros-
ecutors be lobbied not to proceed with suspension and disbarment 
of the contractor? 

Ms. TOENSING. But we do not have them any more. We do not do 
global settlements any more. 

Senator GRASSLEY. If you did global settlements, should that 
be 

Ms. TOENSING [laughing]. "If I beat my wife." 
Senator GRASSLEY. Well, of course, you know, I am asking this 

because, based on an oversight hearing, this was done in the past. 
Ms. TOENSING. And we do not like them, either. We do not like 

them, as does not Mr. Sherick, and so we quit doing them. 
Senator GRASSLEY. AS you know, the Sperry mischarging case 

was one of the first referred to the Fraud Unit in the fall of 1982. 
A year later, during plea negotiations with Sperry, Richard Sauber, 
then Chief of the Fraud Unit, recommended to the Department of 
Defense Debarment and Suspension Review Board that Sperry not 
be suspended from Government contracts. 

I would like to enter in the record a copy of that letter, and I 
would like to ask you if you think that contractors can deal well 
enough with the DOD without our prosecutors going to bat for 
them? 

Ms. TOENSING. YOU bet. 
[Material submitted for the record follows:] 
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U.S. Department of Justice 

CriminalDivision 

FADS: dld Defense procurement: Fraud Unit 

206 North Washington, Street 

Alexandra, Virginia 22314 

September 27, 1983 

Colonel Glenn P. Sooley 
Chairman, Debarment & Suspension 
Review Board 
R-2E262 
The Pentagon 
Washington, D.C. 20330 

Dear Colonel Seeley: 

The United States Department of Justice has been conducting 
a criminal investigation of the Defense Systems Division (DSD) of 
Sperry Corporation for approximately one year. The investigation 
has focussed on the labor charging practices of a group of 
employees at DSD, which is located in Minneapolis, Minnesota. 

In the beginning of August , the Department entered into plea 
negotiations with the company which have resulted in a proposed 
Plea Agreement, enclosed as Exhibit One. Essentially, Sperry 
proposes to plead guilty to willfull and intentional mischarging 
of labor costs, make full restitution, and take steps to ensure 
the further integrity of its labor accounting system. Prior to 
entering the Agreement, the company has inquired of the Air Force 
whether the company will be suspended or debaired as a result of 
the entry of the guilty pleas. In deciding on your recommendation, 
you have requested the Justice Department's views on this matter. 

The facts of this case, as discovered within a federal grand 
jury, are such that a corporate guilty plea is the appropriate 
resolution of the matter. The individuals responsible within the 
company are middle to lower level employees who did not personally 
profit. There is a substantial question concerning government 
knowledge about the conduct at issue. For these and other 
reasons which were discovered during the investigation, the 
Department feels that the corporate guilty pleas coupled with 
full restitution to the Air Force represents a fair resolution 
of the Case, 

Not to be ignored is the deterrent effect of such a plea, 
The Department is serving notice on the defense industry that 
mischarging exists, that it exists in major companies, and that 
it is a criminal matter where the necessary elements of willfull- 
ness and knowledge are present. This plea will in no uncertain 
terms get the message across. 

Finally, the Department recommends that the Air Force take 
no steps to suspend or debar based on the guilty plea. During 
the course of our investigation we became reasonably convinced 
that Sperry corporate management was genuinely upset about the 
breakdown in controls within certain sections of DSD. To respond 
to this breakdown in controls, management has undertaken a series 
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of changes and has proposed additional chances all of which are 
outlined in the company's report of August 31 1983 submitted to 
you under separate cover. The Department has reviewed the Sperry 
proposals and feels that they address the problems exposed during 
our investigation. We feel that the submission is sufficient to 
justify a finding that Sperry is presently responsible to continue 
contracting with the United States Government. 

I have discussed this matter at length with the Defense 
Contract Audit Agency and have provided them a copy of Sperry's 
August 31th submission. DCAA feels that the company is taking 
positive steps to correct prior inadequacies in its system that 
would prevent future labor mischarging. DCAA ds to ensure 
that the steps outlined by the company are in fact implemented 
and do in fact work, a position that we endorse. To that end, we 
have been assured by the company that DCAA will have access, on 
request , to all of the monthly reports, prepared by Sperry's new 
labor Charge Control Office and the quarterly reports prepared by 
the DSD Controller. (These reports are more fully described in 
the Sperry submission on pages 13-14.) 

With these reports and through its normal audit procedures 
which includes interviewing employees regarding labor charging 
during the current and prior periods, DCAA will independently 
verify the effectiveness of the measures taken by Sperry. Should 
material problems arise between DCAA and the company over this 
agreement, we have instructed DCAA to notify us immediately. 

Accordingly, we recommend that no suspension or debarment 
action be taken based on the guilty plea. 

Sincerely, 

Richard A. Sauber 
Chief, Defense Procurement 

Fraud Unit 
Criminal Division 
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Senator GRASSLEY. We have already heard quite a bit today
about the so-called DISC cases in Philadelphia, we have heard that 
the U.S. attorney there is capable of handling these cases without 
the Fraud Unit assistance. Is it not true that you and your prede-
cessor, Mr. Sauber—and this is to you, Mr. Silverstein- -were both 
requested by investigators to allow the Philadelphia U.S. attorney's 
office to handle the DISC cases in order to free up Fraud Unit re-
sources for other cases, cases the U.S. attorneys could not and 
would not handle? 

Mr. SILVERSTEIN. First of all, Senator, when you are—Mr. Chair-
man, when you are dealing with the DISC cases, what you are talk-
ing about so far is 23 convictions involving $220,000 in bribes. 
Those are cases that, in terms of significance and comparability, 
rank up with the major bribery scandals involving the Government 
that have occurred in the last decade. 

The particular cases 
Senator GRASSLEY. What if the U.S. attorney handled them 

anyway? 
Mr. SILVERSTEIN. OK. We are working with the U.S. attorney. 

The U.S. attorney is handling some of the cases; we are handling 
some of the others. The important thing to remember is that these 
cases involve four or five corporations throughout the country, so 
far, that have been prosecuted. And the information, the corporate 
knowledge in the head of one individual prosecutor in the Unit is a 
major reason why we have been able to successfully move these 
cases. We have asked the U.S. attorney's office, and the U.S. attor-
ney's office is handling some of these cases. 

Senator GRASSLEY. What about Sherick's charge that they are 
being used for statistical purposes? 

Mr. SILVERSTEIN. I have to disagree with Mr. Sherick. I have yet 
to hear in the Department of Justice from any member of the unit 
or any superior to build up the unit's statistics. If we wanted to 
build up the unit's statistics, we could do a lot better then in pursu-
ing the mischarging and accounting fraud cases that we are pres-
ently pursuing. 

Senator GRASSLEY. Did you, in your answer to my last question, 
respond about why the Fraud Unit is still involved in the DISC 
cases? 

Ms. TOENSING. Yes. 
Mr. SILVERSTEIN. Yes, I did, sir. 
Senator GRASSLEY. I want to say thank you for your testimony. 

That is all the questions I have. 
I would like to make clear that at a later period, at an appropri-

ate time, we will be getting testimony from Mr, Segal. That is very
important for the record that we are trying to make. 

Thank you very much. 
Ms. TOENSING. Thank you. 
[The prepared statement follows:] 



67 

PREPARED STATEMENT OF VICTORIA TOENSING 

Mr. Chairman and Members of the Subcommittee, I appreciate 

the opportunity to appear before you today to discuss the efforts 

of the Department of Justice to combat fraud in the defense 

procurement process. Attorney General Meese has stated that 

great effort must be devoted to prosecution of complex white 

collar fraud cases, particularly in the defense procurement area. 

We believe we are making substantial progress. The Department's 

policy is to prosecute both defense contractors and corporate 

employees whenever we have evidence of fraud sufficient for 

conviction. We intend to devote all necessary resources to 

achieve that goal. 

Three years ago, we initiated a concentrated effort in 

partnership with the Defense Department to uncover and prosecute 

criminal activity associated with defense procurement. The 

setting in which that effort began posed a number of problems. 

Extensive and time consuming internal Department of Defense 

procedures slowed the referral of contract fraud allegations. 

There was a lack of coordination between DOD investigators and 

DOJ prosecutors. It was difficult to develop contract fraud 

prosecutions in a timely fashion. Historically, U.S. Attorneys 

were reluctant to commit prosecutorial resources to defense 

procurement cases. Even experienced prosecutors perceived these 

cases to be very complex, time consuming and lacking in jury 

appeal. And even if the case resulted in conviction the court 

usually gave a sentence of probation. This latter problem is not 

under our control and I am sorry to say has not improved. 

The Defense Procurement Fraud Unit was formed in the fall of 

1982 as an integral part of the Criminal Division's Fraud Section 

to provide a solution to many of the problems. The Unit brings 

together Department of Justice prosecutors, Department of Defense 

attorneys, investigators and accounting staff to concentrate 
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solely on defense procurement fraud cases. The Unit has four 

major responsibilities. First, it screens potential significant 

defense procurement fraud cases. Second, it investigates and 

prosecutes a portion of the nationally significant procurement 

fraud cases. Third, its members provide advice and guidance to 

U.S. Attorneys' Offices and others. Finally, the Unit 

establishes and coordinates policy and enforcement priorities in 

the defense procurement fraud area. 

A major responsibility of the Unit is to provide centralized 

preliminary screening of defense procurement fraud matters at a 

very early stage, far in advance of the point at which 

prosecutors usually become involved in cases. 1 For example, 

the Defense Contract Audit Agency (DCAA), which audits DOD 

contracts, routinely sends to the Unit for screening reports of 

suspected cost mischarging and other suspected accounting frauds. 

Additionally, the Unit screens significant investigative matters 

not originating from DCAA such as defective products, false 

testing certifications, and bribery and corruption in the 

procurement process. The Unit also screens other DOD contract 

fraud matters that have an estimated loss in excess of $100,000. 

When the Unit receives matters for screening, little if any 

investigation has been done. This is quite different from most 

referrals in non-DOD procurement fraud cases in which a 

significant amount of investigative work may have been completed 

before a prosecutor becomes involved. The Unit is staffed with 

experienced procurement fraud prosecutors, investigators and DOD 

contract lawyers. Therefore, they are able to suggest initial 

investigative steps that will focus on matters with criminal 

potential, thus separating these issues from those which are 

1/ Screening is the process by which a proscutor conducts a 
preliminary evaluation for potential criminality to focus 
investigative resources on those areas with prosecutive 
potential. 
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strictly civil, contractual or accounting disputes. The 

screening process may reveal that mistake or inadvertence was 

involved in particular charges rather than fraud. This screening 

process avoids wasting investigative efforts on cases with 

minimum prosecutive interest and concentrates efforts on cases of 

potential criminality. 

I have two charts which illustrate the changes in the 

process by which procurement fraud cases are referred for 

prosecution. Prior to the creation of the Unit both DCAA audit 

reports of suspected accounting fraud activity and DOD non- 

accounting allegations of possible criminal activity were 

referred to the DOD investigative agencies. Some of the DOD 

non-accounting matters were also referred to the FBI. 2 After 

investigation, matters were then referred directly to the 94 U.S. 

Attorney's Offices;—where they were either accepted or declined. 

Many times they merely languished. There was no procedural 

mechanism in place to focus special attention on these cases. 

The second chart shows that we now have such a mechanism and 

how it works. The Unit receives DCAA audit reports of suspected 

accounting fraud at the same time that the reports are forwarded 

to the DOD-investigative agencies. Non-accounting allegations 

continue to go to the DOD investigative agencies and the FBI. 

Both the DOD agencies and the FBI, however, refer potentially 

significant matters directly to the Unit for screening. At that 

point, the Unit may (1) accept the matter for criminal 

investigation and prosecution or for civil suit, (2) refer the 

matter to an appropriate U.S. Attorney's Office, (3) return the 

matter for more investigative work, or (4) decline prosecution. 

2/ These include matters of defective products, false testing 
certifications, bribery and corruption. 



70 

This system enables us to accomplish two objectives: involve 

prosecutors at an earlier stage of an investigation and focus 

special attention on the significant procurement fraud cases to 

assure they will receive the resources needed to pursue them. 

The Unit also investigates and prosecutes a portion of 

nationally significant procurement fraud cases. The significance 

and complexity of the cases worked actively by the Unit has 

increased substantially during the past year. The Unit has 

focused its principal effort on accounting fraud cases. Investi- 

gations of complex accounting frauds take considerable time and 

resources to develop to the point where decisions on prosecution 

can be made. Many of the Unit's cases, under investigation for 

some time, will reach fruition in the next several months. 

Others will not reach a decision point for some further period of 

time. 

The Unit has already made a significant difference in the 

prosecution of defense procurement fraud cases. Comparison of 

today's enforcement effort with that of three years ago is 

revealing. Three years ago, for example, there was less than a 

handful of accounting fraud investigations and prosecutions 

involving Department of Defense contractors. There was little 

priority associated with accounting fraud cases. Investigative 

agencies and U.S.- Attorneys were reluctant to commit resources to 

these matters. 

As a direct result of the Unit's emphasis on accounting 

fraud cases, they are now an area of high priority in federal law 

enforcement. The Unit and Fraud Section attorneys have 

successfully prosecuted three such cases in the past 18 months. 

These include: (1) United States v. Systems Architect, Inc., 

which was a landmark conviction after trial of a complex 

mischarging case and the first such case in which high corporate 

officials were indicted and prosecuted; (2) United States v. 

Sperry Corp., a conviction of a major defense contractor for 
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labor mischarging; and (3) United States v. Automation Services, 

Inc., the first case in which a "second tier" subcontractor was 

criminally convicted for labor mischarging. 

Unit and Fraud Section attorneys are actively investigating 

a number of major defense contractors for allegations of cost 

mischarging or other accounting frauds. 

I noted before that U.S. Attorneys had been reluctant to 

devote resources to prosecute these cases. As a result of the 

Unit's leadership, U.S. Attorneys throughout the country now view 

procurement fraud cases as a priority area for prosecution. For 

example, the Philadelphia U.S. Attorney's Office convicted 

General Electric on May 13, 1985 of 106 counts of false claims 

and false statements. The same office also indicted four G.E. 

managers in the same investigation. One was found guilty at 

trial and one pleaded guilty; two are awaiting trial. Leadership 

impact can also be seen in the development of defense procurement 

specialists in U.S. Attorneys' Offices, throughout the country. 

Some examples of other types of defense procurement fraud 

prosecuted by the Unit and Fraud Section attorneys are: (1) the 

recent conviction of GTE Government Systems Corporation (GTE-GSC) 

and the pending prosecution of a GTE-GSC vice president, a 

marketing manager and a consultant for illegally converting 

classified DOD budgetary and planning documents; (2) the 

conviction of Davey Compressor Company and its former vice 

president for falsely inflating spare part invoices; (3) the 

prosecution of the overseas commissary cases; (4) the prosecution 

of One Stop Motor Parts, Inc., its president and two officials in 

a nationwide scheme for falsely inflating spare part invoices; 

(5) the continuing investigation of widespread bribery, kickbacks 

and corruption at the Defense Industrial Supply Center in 

Philadelphia, which has resulted in 20 convictions to date 



72 

involving more than $220,000 in bribes and kickbacks in contracts 

totalling $4.7 million; and (6) the recent conviction of Harold 

R. Heeszei, Jr., a government contracting official, for accepting 

gratuities in excess of $11,500 in connection with Navy contracts 

in Japan. These cases are more fully described in the informa- 

tion sheet I have provided entitled "Defense Procurement Fraud 

Unit." 

During the past three years, the efforts of the Unit and 

Fraud Section have resulted in 34 indictments and criminal 

informations filed against 36 individuals and 10 corporations. A 

total of 31 individuals were convicted; four have not yet been 

tried. Judges gave only seven prison sentences. Seventeen did 

not receive sentences. Seven have yet to be sentenced. All ten 

corporations were either convicted at trial or pleaded guilty. 

Unit and Fraud Section attorneys are actively involved in 

directing approximately 25 investigations of procurement fraud. 

In addition, the Unit has under review 80 matters that are at the 

preliminary screening stage. These numbers do not include any 

cases prosecuted, investigated or screened by United States 

Attorneys Offices. 3 

The Department of Defense Inspector General has advised 

Congress that 45 of the top 100 Department of Defense contractors 

are under criminal investigation. Unit and Fraud Section 

attorneys are actively involved in directing the investigation 

and prosecution of 12 cases involving 9 of these contractors. 

The Unit also has under review an additional 23 investigative 

matters involving 14 of these contractors. 

The Unit's numbers regarding the top 100 contractors do not 

include any cases under the active direction or review of the 

3/ The United States Attorneys Offices screen cases which do not 
meet the Unit's criteria, e.g. cases in which the estimated 
losses do not exceed $100,000; or which were brought to those 
offices before the Unit's centralized screening function was 
placed in operation. 
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Assistant United States Attorneys, nor any investigations in 

their initial stages that have had little or no contact with a 

prosecutor. 

The nature of these types of investigations is that often 

the underlying conduct will not prove to be criminal in nature, 

but the result of. accident, mistake, negligence or differing 

interpretations of contract provisions and accounting standards. 

These investigations often take substantial period of time before 

that determination can be made. 

The Unit and Fraud Section caseload is growing at a steady 

rate. However, it would be a serious error to measure the 

Defense Procurement Unit's impact by the volume of its own 

caseload. The Unit has been a leader in developing procurement 

fraud enforcer ant policy and in establishing prosecutive 

priorities. It has been instrumental in training investigators 

and Assistant United states Attorneys. The Unit has assisted 

materially in establishing lines of communication between U.S. 

Attorneys Offices and components of the Defense Department. It 

has provided technical advice to prosecutors throughout the 

country and thereby had an impact on the quality and quantity 

of cases brought by U.S. Attorneys Offices. Its record of 

accomplishment is impressive. 

I would like to return to the question of statistics for a 

moment to address an issue that may be of concern to you. 

Recently, misleading reports circulated to the effect that more 

than 400 procurement fraud cases had been referred by the Defense 

Department to the Unit for prosecutive action. That is simply 

incorrect. The number "400" included cases already prosecuted, 

cases awaiting prosecutive action, matters that have been brought 

to prosecutors for preliminary screening only and matters brought 

to the Unit's attention for informational purposes only. In 

fact, a majority of the 400 matters brought, to the Unit's 

attention were for informational purposes only. 
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This incident, however, led us to examine, along with our 

colleagues at the Defense Department, the manner in which we 

account for our respective caseloads and how we use the key term 

"referral." We discovered that DOD and DOJ had been using the 

term "referral" to describe completely different events in the 

case development process. The term "referral" was understood by 

some to describe all matters brought to the Unit's attention for 

mere informational purposes. It was used by DOD to describe each 

matter investigators brought to the Unit for screening where 

little or no investigative work had been done. DOJ had been 

traditionally defining "referral" as a case which had been 

substantially investigated or which had been brought before a 

grand jury. This created confusion about the number of matters 

in the advanced stage of investigation or awaiting prosecutive 

action. 

We have met with the Department of Defense and agreed on a 

common definition of "referral." That term is now defined for 

statistical and tracking purposes to mean "referral for 

screening." The Department of Justice Fraud and Corruption 

Tracking (FACT) System requires the completion of a FACT form for 

each investigation of government fraud, official corruption or 

theft of government property that is "referred" to the FBI or to 

a Department of Justice attorney for a preliminary prosecutive 

opinion. 

A "referral" to the Unit occurs when the Unit screens a 

matter and renders one of the following prosecutive opinions: 

(1) the Unit accepts the matter for criminal prosecution (that 

is, grand jury investigation or other further investigation under 

the direction of a prosecutor) or for civil action; (2) the Unit 

refers the matter to an appropriate U.S. Attorney's Office; (3) 

the Unit returns the matter for more investigation; or (4) the 

Unit declines prosecution. Information merely forwarded to the 

Unit without a specific request for a prosecutive decision will 

not constitute a referral. 
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The above definition of "referral" for statistical and 

tracking purposes includes many situations in which little or no 

investigative work will have been accomplished at the time the 

Unit renders a preliminary prosecutive opinion. Therefore, the 

number of "referrals" for screening does not result in a 

statistic that reflects the number of cases at or near 

prosecution. We are hopeful that this refinement in how we keep 

statistics will eliminate unfortunate misunderstandings such as 

those which occurred recently. 

The Attorney General recently announced an eight bill 

Anti-Fraud Enforcement Initiative to strengthen our ability to 

attack fraud against the government. The eight bills which make 

up this anti-fraud legislative package would give the Department 

of Justice important and, in some cases, long overdue weapons 

with which to deter fraud and bribery in connection with federal 

programs including Department of Defense programs. 

These bills would: (1) make several changes in the False 

Claims Act to clarify ambiguities which have developed in case 

law and otherwise improve the government's ability to investigate 

and prosecute fraud cases and collect judgments; (2) establish an 

administrative mechanism for civil prosecution of claims under 

$100,000; (3) provide that suits brought to challenge the award 

of a government contract be heard exclusively in the Claims 

Court, a forum with great experience in dealing with government 

contracts; (4) permit the government to void contracts and grants 

tainted by bribery and allow the government to recover up to ten 

times the amount of any bribe; (5) aid investigative efforts by 

permitting Department of Justice attorneys investigating civil 

False Claims Act cases to gain access to material presented to a 

grand jury in related criminal prosecutions; (6) clarify DOD 

auditors' right of access and provide them with the necessary 

tools to subpoena the books and records of a contractor; make 

non-reimbursable legal fees of a DOD contractor; and empower the 
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Court to assess the costs of investigation and prosecution upon 

conviction; (7) replace current provisions relating to computer 

offenses with a more appropriate and effective set of computer 

crime laws; and (8) permit the Attorney General to retain private 

counsel to aid in the collection of debts owed the United States. 

Let me point out that there are limits to what the criminal 

justice system can do. Criminal prosecutions provide one 

important weapons for ensuring integrity in the procurement 

process. But a criminal prosecution can be used only where 

fraudulent intent or corruption can be proved beyond a reasonable 

doubt. In the vast majority of cases of procurement waste or 

abuse - fraud either is not present or cannot be proven. Many of 

the problems involving defense contractors do not involve issues 

of fraud — for example, purchasing equipment not needed or used, 

or purchasing equipment in uneconomical quantities, resulting in 

outrageous prices. 

In these instances, integrity in the procurement system can 

be achieved through other tools: effective contract procedures, 

internal controls, and vigorous use of the suspension and 

debarment process. 

But it is also important that the public understands that 

there will be situations where constitutional rights will 

interfere with prosecutions that include all guilty persons. For 

example, when an auditor finds that something is wrong with the 

books of a corporation and the only information we have is that 

which is on paper, i.e. there's two sets of books, we can't haul 

that bookkeeper into the grand jury and force him or her to tell 

us why there are two sets of figures. The Fifth Amendment 

protects each of us against self-incrimination. So it usually 

turns out that the bookkeeper's attorney comes in and says, "You 

give immunity and the bookkeeper will talk." That is how white 
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collar, i.e. paper trail, cases are worked. These are not bank 

robberies or crimes of violence where the very fact of committing 

the criminal act usually assumes the requisite intent or 

knowledge for prosecution. We have made a choice in this society 

of freedom and protection from excessive governmental 

intrusion that it is better to have the Bill of Rights than to 

get all those guilty of committing crimes. I am not ready to 

change that; I am sure this Committee is also not. Therefore, 

we commit ourselves to pursue vigorously these offenders, and 

also that we will do so without violating the Constitution. 
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JUSTICE DEPARTMENT RESPONSES TO QUESTIONS 
SUBMITTED BY SENATOR SPECTER AT THE 

OCTOBER 1, 1985 DEFENSE PROCUREMENT FRAUD HEARING 

1. The stated goal of the Defense Procurement Fraud Unit is to 
combat fraud in the defense procurement process by prosecuting 
cases which are complex and nationally significant. What 
resources of the Department of Justice have been devoted to 
achieving that goal? 

Response: 

The Department of Justice is committed to providing all 

necessary resources to prosecute effectively cases of defense 

procurement fraud. As you know, in August 1982, the Attorney 

General and the Secretary of Defense established the defense 

Procurement Fraud Unit to concentrate and coordinate national 

efforts to fight defense procurement fraud. The Unit was set up 

as an integral part of the Fraud Section, Criminal Division. Its 

current staffing is the result of gradual growth in the Unit 

since its inception. 

The Unit has a current staff total of thirteen full-time and 

two part-time attorneys; this number includes seven Fraud Section 

prosecutors, one Assistant United States Attorney from the 

Eastern District of Virginia, two Department of Justice Civil 

Division attorneys (part-time), and five attorneys on detail from 

the Army (1), Navy (1), Air Force (1), and Defense Logistics 

Agency (2). Additional staff consists of five investigators on 

detail from the Defense Criminal Investigative Service (1), Air 

Force Office of Special Investigations (1), Naval Investigative 

Service (1), Army Criminal Investigative Command (1) , and FBI 

(1); an auditor from the Defense Contract Audit Agency; a 

Criminal Division paralegal; a Criminal Division secretary and a 

Defense Department secretary. 
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In addition to the Department of Justice attorneys assigned 

to the Unit, attorneys from both the Fraud Section and the Civil 

Division can be assigned to particular Unit cases requiring 

additional resources. The Fraud Section has 36 attorneys in 

addition to those assigned to the Unit. Of those 36, eight are 

currently spending a portion of their time on matters involving 

major defense contractors. 

The Justice Department's 94 United States Attorneys' Offices 

throughout the country have also committed resources to working 

defense procurement fraud cases. Several United States Attorneys' 

Offices, such as those in the Northern District of Texas and 

the Southern District of Ohio, have designated prosecutors to 

specialize in defense procurement fraud cases. In addition, 23 

United States Attorneys' Offices in areas of major defense 

contracting have recently designated Assistant United States 

Attorneys to serve as defense procurement fraud representatives 

to assist in the exchange of contract fraud expertise and the 

development of cases throughout the country. 

2. What is the process for initially screening cases to determine 
whether or not they meet the standards of "complex" or "nationally 
significant"? How do these cases differ from those which would 
ordinarily be routed through the U.S. Attorneys-' Offices? 

Response: 

The Defense Procurement Fraud Unit provides centralized 

preliminary screening of potentially significant defense 

procurement fraud cases. These significant cases are: (1) all 

audit reports involving suspected cost mischarging and other 

accounting fraud matters generated by the Defense Contract Audit 

Agency (DCAA); (2) significant investigative matters not 

originating from DCAA such as defective products and false 

testing certification; (3) all other DOD contract fraud matters 

with an estimated loss in excess of $100,000; and (4) Bribery and 
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corruption matters regarding widespread corruption at a specific 

facility or matters involving senior government contract officials. 

The United States Attorneys' Offices review cases that do 

not meet the Unit's criteria, e.g., cases where the estimated 

losses do not exceed $100,000. There are also cases in the 

United States Attorneys' Offices that were brought to there before 

the Unit's centralized screening function was placed in 

operation. 

The preliminary screening by the Defense Procurement Fraud 

Unit is basically a preliminary evaluation for potential 

criminality so the Departments of Justice and Defense can focus 

on matters with prosecutive potential. The Unit screens matters 

at a very early stage, far in advance of the point prosecutors 

usually become involved. This process enables the Unit to 

utilize investigative resources more effectively. 

If a screened matter contains sufficient information when 

received, Unit prosecutors can determine whether to accept it for 

criminal prosecution or civil action, refer it to the appropriate 

U.S. Attorney's Office or decline prosecution. 

If a matter does not contain sufficient information to make 

an initial decision, the Unit will direct the investigating 

agency to conduct further investigation to obtain this 

information. Since the Unit is staffed with experienced 

prosecutors, investigators and DOD contract lawyers, they are 

able to suggest initial investigative steps to focus on matters 

of criminal potential and separate out matters that are civil, 

contractual or accounting disputes. The staff is also able to 

coordinate audit and investigative resources to insure the 

effective development of complex procurement cases. 
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The Unit provides leadership for all U.S. Attorneys in 

designating priority areas of investigation and prosecution. The 

areas it considers particularly significant are cases involving 

defective products, labor mischarging, defective pricing, and 

corruption. As you know, most defense procurement fraud cases 

are worked by United States Attorneys' Offices. The majority of 

the cases the Unit works are also prosecuted in conjunction with 

a U.S. Attorney's Office. Because the Unit staff has experience 

in investigating and prosecuting these cases, they are able to 

assist U.S. Attorneys by providing prosecutive and technical 

tise as well as by insuring effective coordination of 

investigative and audit support. The decision to work a case 

within the Unit or forward it to a U.S. Attorney's Office depends 

less on the nature of the matter than on the resources and 

technical expertise of a U.S. Attorney's Office since the level 

of experience in handling these types of cases varies widely. 

3. How many investigations have been conducted since the 
establishment of the Unit three years ago? How many of these 
investigations have resulted in prosecutions and/or convictions? 

Response: 

The Unit does not retain files on all matters brought to it 

for screening and prosecutive evaluation. The investigative 

files of the Defense investigative organizations and the FBI may 

contain such information. 

We do retain conviction statistics. Attached is a list of 

all Defense Procurement Fraud Unit and Fraud Section defense 

contract fraud prosecutions from 1983-1985. The list is an 

updated version of the list prepared for Deputy Assistant 

Attorney General Victoria Toensing's testimony before the 

October 1, 1985 Defense Procurement fraud Hearing of the 

Subcommittee on Administrative Practice and Procedure, Senate 

Committee on the Judiciary. As you know, most defense 
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procurement fraud cases are handled by United States Attorneys' 

Offices. The attached list of prosecutions does not include any 

of numerous convictions by United States Attorneys' Offices, such 

as the conviction of General Electric Company, the conviction of 

National Semi-Conductor Corporation, and the conviction of 

Rockwell International Corporation. 

4. What would be the Justice Department's position toward 
restricting the ability of a trial judge to grant individual 
corporate officers freedom from prosecution in return for a 
corporate guilty plea? In how many instances does this situation 
arise, and how would you intend to deal with it? 

Response: 

The law provides that corporations are liable for the 

fraudulent actions of their corporate; officials and certain 

employees. The decision to prosecute individuals and/or 

corporations depends on the law and evidence in a particular 

case. It is the Department's policy to prosecute both 

corporations and individuals involved in fraud. We have been and 

will continue to be as tough on contractors as the low and 

evidence in a case will allow. 

We know of no instances in which a judge has dismissed a 

case against an individual in exchange for a corporate guilty 

plea. if such a situation did arise, we would oppose any 

dismissal by the court. 
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Senator GRASSLEY. It has become increasingly obvious, both from 
today's testimony and from the record of performance, that major 
changes are in order in the battle against defense fraud. 

There is a mismatch between rhetoric and record, a serious 
breach of trust for the public. Both the Department of Defense and 
Justice have a credibility gap to fill. They have chosen to satisfy
their obsession with looking good, rather than deal forthrightly
with a clear and growing danger. 

In the case of the Department of Defense, there is a feeling of no 
guidance or leadership. Those responsible choose not to be. Some 
point fingers and others pass the buck. 

Fraud Unit attorneys seem to be in the wrong place at the wrong
time. They get involved in cases they have no business in, and they
ignore nationally significant cases handed to them on a silver plat-
ter. 

Those of us on the outside looking in cannot tell if it is a genuine 
tragedy or if it is a case of the Keystone Cops. If the desire and the 
activity could match the rhetoric, we would be in fine shape. But, 
at least for the present, that is wishful thinking. 

The concept of the Fraud Unit is, of course, very commendable 
and workable. Yet it is our window of vulnerability. If we use it 
effectively, we deter fraud; if we fail, we are wide open and vulner-
able. 

Unfortunately, our Fraud Unit is inflicted with a disease called 
bureaucracy. It can only deal with what is familiar to them. 

Peter Drucker, the management specialist, says the following
about bureaucracies: They are not paid for what taxpayers and cus-
tomers mean by results in performance: being paid out of budget 
allocations changes what is meant by performance or results. Re-
sults in budget-based institutions, or bureaucracy, means larger 
budgets. Results, as the term is commonly understood, are, in 
effect, secondary. What people mean by a bureaucracy and rightly
condemn is a management that has come to misconceive itself as 
an end and the institution as a means. 

These insights from Drucker helps us understand, but, by no 
means excuse, the failures of the Fraud Unit. Historically, this is 
our first attempt to combat rampant fraud. It has never before 
been achieved; to do 30, though, we need innovative techniques and 
aggressive prosecution. 

Somehow, the Fraud Unit has to be shocked into the real world. 
It can no longer afford to tolerate Justice attorneys playing the 
gods on Mount Olympus, and the bureaucrats bickering and finger 
pointing. 

We have a very serious problem, and all we keep hearing is that 
black is white, and that the Fraud Unit's record is impressive and 
that the problem is under control, and then they go back to their 
turf wars and internal politics, while tax dollars remain easy prey
for Defense contractors. 

It is not easy to know what to do from here. On the one hand, 
the concept of the Fraud Unit is a valid one; on the other hand, 
what do you do with a department that denies the obvious? 

What is clear at this point is that the Departments of Defense 
and Justice have a responsibility to correct the ~. lord, as they have 
represented it, to admit that they are stricken with bureaucratic 
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inaction and to match the magnitude of the problem with the same 
magnitude of the effort. 

[At 12:41 p.m., the subcommittee was adjourned, to reconvene at 
the call of the Chair.] 

O 

57-361 (88) 


