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PreparED STATENMENT OF Josepu H. SHERIck

1 am pleased to appesr before the Subcommittee today to
diacuaa the Office of the Inspector General, Department of
Defense, and the investigation of procurement fraud casea in
the Department of Defense,

As general -background, let me bagin by describing tha
short history and organizational structure of sy office, as
well as aome general dats on the bepartment of Defense and its
operations.

The Uefense Inspector Ganeral was established in September
1982 as & provision of the FY 19813 Defense Authorization Act.
I was confirmad as Inapector General on May 20, 1983, just over
twe years sgo. Prier to belng designated IG, I aerved from
June of 1331 ag Aseistant to the Secretary of Defense for Review
and Ovarsight, an administratively crested predecesasor to the
16 position, eatablished by Secretary wainberger in May of 1%81.

The DoD IG wae establiched to previde and coordinate
sudit, invegtigative ané€ inaspection aupport to the Department’a
sctivities located throughout tha world and to moniter and
evaluate tha Departsent's programs sné operations. The DobD
a# sn opersting sgancy dadicated to the military defenae of the
nation spenda sbout $600 xillion avery &ay of the year--
Eaturdays, Sundays and holidaya. To carry out our misalon we
have 5,500 installationa or activitieas located in the United
Btates and 21 countries arcund the world. We sxploy about 6.3
million personnel dlirectly or indirectly including Service
members, Government ¢ivilisn workera sand thoae in &cfenae
indvatries. We hava over 4 million catsaloged Jtems in
invantory. In FY 1584, we had 1% midlion contract sctions
worth $146 billlon and Sealt with 60,000 prise contrsctora. In
Y 1984, 23 cotponien &i2 more than s billion dolissa of
busineas ax prime contractors with Doli, over 100 &id $100

miliion or more.

To sasura thase vsst rescurceg sre managed wisely, the
Gepazrtment employe 15,400 suditors, invastigators sngd
inspectors. About 900 of theae propla work Sirectly for the
Gafense Inapector General. The remaining avditors,
investigators and inspactors are under the dirsct operstional
control of the Military Departments, but £s1) under the policy
snd ovsrsight rasponsibilitias of ths Detsnss Inspector Geners).
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INSPECTOR GQERERAL ORGARITATION

The Inapector General ig assisted by slx Asalstsnt
Inapectora General, esch reaponalble for carrying out s
apecific portion of the Ilnapector General'a assignsd miasfon.

Auditing

The Assistant Ynspector Gens:al for Ruditing performa
internal sudits of the programs snd sctivitiea of the BEffics of
the Secrstsry of Pefense, ths brganizstion of the Jolint Chiafs
of Staff, the Unifled and Specified Commands, the Defenge
Agsncise and the Militsry Depsrimentg. 7This organisstion
enphasiaes audita of multi-Service programs and systesic
programs with genersl appllication tbroughout ths Depsrtment,
The Asgsistant Inspector Genarsl for Auditing ia also
responeibls for the centrs] coordination of all interns} audits
by Dot internsl sudit agsncies snd GADL in order tO aapure
adequate covarage of Do programs and to avold duplication cfeffort.

Aud Followy

The Asaiptant Inppector Genaral for Audl: Followup enaures
prompt reaclution snd corrective action on all intarnal audita
and providea overalght of reaviution and digpoaltion of
contract audita. 7YThia office perforas followup on all audit
raporta lasied by the Defanae InEpactor General and ths General
Roceounting Offics and moniters followup on audlt reporte ilaausd
by the Military Service audit agsnciea. Our followup ayatem is
currently tracking over 2,100 internsl audlt reports with over
7,600 recommendations. It alac tracks action on ower 19,000
open contract sudit reporta.

Audit Policy and Oversight

whe Asklatant Inapector Gsnsral for Audit Policy and
Overaight satablishes DoO audit policy and overasss the
implementstion of contract snd internal audit poliicy within ths
Qspartnent. He slao evsiuates the performsnce of all audit and
internal review organirations within tha bepsrtment.

Criminal Inveatigations Policy and Overgight

The Agsiatant Inapector General for Criminal
Inveatigationa Policy and Overaight :ataﬁxiahs: Departusntal
criminal investigative policy and overawea the performance of
all crivinal inveatigative agenciea within Dob.



43

Investigations

The Assistant Inapector General for Investigstiona
inveatigates criminal violastiong including major procurement
and contract fraud, corruption, bribery., snd major thefts. The
pefense Hotline sluo fulls under the operations] control of the
Assistant Inspector General for Investigations.

Ingpections

the Asaistsnt Inspector Gensrsl for Inspections evalustes
efficiency snd regulatory complisnce within the Defense
Agencias such as the Defense Logistics Agency, DoD Dependent
$chools, snd Defanse Investigative Bervice. He slso conducts
special ingquiries of waate, mismanagement or other isproper
conduct when an sudit or s criminal invegtigation is not
waTranted.

BOW THE IG EANDLES INVESTIGATIVE RESPONSIBILITIES
IR TEE DEPARTMENT OF DEFENSE

The Inspector General’s respongibility regarding Dop
criminsl investigations is thrsefold: He confucts criminsl
investigations dirsctly through the Asaiatant Inapector General
tfor Investigationa, who heads the Defense Criminal
Investigative Servica {DCiS). He slso provides criminal
investigative policy to 31l DoD criminal investigative
organisstions., PFinally he oversees sil criminal
investigations, including those conducted hy the Army, Nsvy and
Air Porce.

When the IG was estakhlished, Congress dacided to leave the
military criminal investigative organixations-~the Army
Criminal investigation Command, Navs)l Investigative Service and
the Alr force Qffice of Special Investigations~-in thair
respective Military Depmrtments, Currently in DoD there sre
6,406 peoply annigned to the Dob criminsl investigative
organizations, of which 2,787 sre criminsl] investigatora. Of
the 3,787 crimins]l finvestigators, 232 are assigned directly to
the IG, DoOD.

The Inspector Genera! Act permjits the IG to reguest the
wilitary crimins! investigative orgsnisstions to gonduct
investigstions into asllsgations of particulsr intsrsst to his.
I heve made numerous such ragussts to the Army, Mavy and Alr
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Force, Its important here however, that I peoint out that, in
addition to contract frauwd, the military investigative
crganizations are responsible for investigating a broad range
of other sericus crimes including narcotics viclatione, thefts,
arson, vandaliem, murders, rapes, assaulte and other crimes of
violence which occur on military bases. Furthermore, the Navy
and Air Force criminal investigative agencieg have aigrificant
respongibilities regarding foreign counterintelligence.

We estimate that there are 777 fraud designated criminal
investigators in DOD at present. We have recomwended adding
490 more over the next three years, These figures compare to
only about 425 fraud designated criminal investigators in 1962,

I believe my relationship with the military criminal
investigative organizations ig a productive one, My office,
through its overgight role, provides advice anéd guidance in
investigative techniques, and aagists these organizations with
training and implementation of new investigative techniques.

We also provide leadership and coordination for Department-wide
investigative efforts, My office also gerves as the primary
DoD contaci between the Defense criminal invegtigative
organizations and the invegtigative offices of the Department
of Justice, including the Defense Procurexent Fraud Unit.

When I hecame the Inspector General, there was virtually
no Dob-wide policy for conducting criminal investigations. 1In
the past three years, we have concentrated our efforgs in

developing policies in the following new areas:

© Investigative and prosecutive jurisdiction between
oD and BOJ.

¢ Inveatigative responsibilitiezr among DoD criminal
investigative organizationy,

¢ Issvance of IG subpoenas,

o fae of aearch warrants.
© Coordination of remedies in frauvd caaesn.
¢ Acceaa to records,

0o Investigative report format,
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¢ Criminal investigative analysis {trand and
vulnerability analysis}.

¢ beveloping ¢ management information pystem to track Dob
criminal investigations.

In addition, we have conducted a number of oversight
prejecte designed to jdentify areas whera improvements may be
required. These include projects Jdealing with;

¢ Suspeansion and Debarment ections.

¢ Proactive operations by DoOD criminal investigative
organizacions,

o Adeguacy of fraud agent strengths.

My office has pleced great gignificance on enhancing ths
ability of Doh invastigators to deal with allegations of fraud.
we have conducted 18 five~day contract fraud training seminars
which have provided advanced contract fraud training to over
§00 e¢riminal investigators.

I also believe that it is essential for procurement
personnel to be sensitive to fraud schemes by Government
contractors. Historically, the majority of contract fraud
cases are discovered by tontracting officisls. Therefore,
these officials must be awara of contract fraud indicators end
of their responsibility to report sumpected fraudulent asctivity
to auditors and investigators. In this regard we have prepared
a handbook on contract fraud indicators which haa been
digtributed to 50,000 Dobh procurement, audit, and investigative
personnel. My offica hag alao conducted over 460 fraud
training sessions for ze,ooo’brocurement personnel. This ia in
addition to 6,400 fraud training sessions which were provided
to 240,000 Dob management officials by criminal inveatigators
apsigned to the Military Departments.

My office has also issued 15 Fraud Awaraness Letters fo
botr pergonnel highlighting specific frauvdulent schemes
affecting Dob procurement. These Letters are designed to alert
precurement parsonnel and to entourage reporting poasible
viclations of law, such as coat mischarging, delivery of ahoddy
materiala, bribery and kickbacks, traval fraud, medical fraud,
and computer ralated fraud.
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Our cosmiteant to the Iimprovement of fraud awareneas has
movad outside of Dok, We have daveloped training materisle to
be used by trade asaociatione and contractors to halp thair
memwbers and eaployees recoghize the types of procurement fraud
inveatigated and proeesytad by the Government. Theee training
materiale are appropriate to all levele of suppliers, including
prime contractors and verious levale of subcontrattors.
Hopefully it will ba usad in their self policing activities and
in the ovvarsignt of subcontractors and puppliars.

Suspensions and Debsrzente

In addition to thesa efforts, my office compisted s review
of Suapension and Pebsrment Authoritiss within DoR. OUnder the
radersl Acquieition Regulatione, the Dol hss the right to
protect itsgelf from contrsctors who cannot adeguately
dempnatrate thair responsibility as Government contractors,

*he regulations ralating to suspension and debarment are
desiugned to ensble the Governmant teo protect itself from such
contrsctore by barring them from doing buelness with the
Yederal Goverrwant., My office was concerned thsi Dol was not
taking adequata suepension and gabarment action In contract
fraud vasas becausa of a lack of coordinstion betwean criminal
investigatore and procurawmant officials. Cur report, which was
fully endormed by Department officisls, identified numerous
wesknesses in tha system. Ay a resulit of our raport snd
related Departmant actions, the Depsrtment now hes an affactive
procurement ramedy in this sraa, For axample, in 1584, Dob
auspended or dabsrred 4%4 contractors compsred with 72 in 1980,
in sddition, through tha end of August, 1%8% poD has taken 40B
suspension mnd debarsent actions.

Inspector Ganeral Subooense

The Inapector General Act recognizad that, in performance
of tha dutiaz asaigned by the Act, Inspectors Generel would
encounter situptiona where they would need mecess to various
types of documants in the posseasion of non-Government
entitieg. To meet this need, the Act suthor ized Inapectors
General to require by mubpoend the profuction of sny documente
or informsiion necssasty in the performanca of functions
assigned by tha Act.

Sincs Faptamher 1983, I have isausd 160 aubpoensg in
waricus mattara in the discharge of sy rssponsidilitien under
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the Act. For the wost part, the suhpoenss were ralatad to
inguiries in the areas of procurement, hribery of Governsent
employees, and cvonflicta of interest. A number of the
subpoenag were fgsued to financial inatitutions to obtain
cuatomer transaction and actount data. In suth Cages, we
acrupulously complied with the reguirements and procedurex of
the Right to Financiel Privacy Act. To date, we have had four
instances in which we found it necessary to aesek enforcement of
e aubpoenz by teeking the order of a Dnited Svates District
Court. The enforcenent order has been granted in all four
instances, including the retent decision invelving access te
internal avdit reports of Westinghouse.

With respect to the investigation of criminal offenses,
particularly procurement fraud matters, my office, over the
PAst tvwo Yeara, has daveloped two key dotusenta which jdentify
investigetive durisdicticn.

One of these documents is the 1584 Memorandun of
Understending between the Department of Defense and the
Department of Justice, This document prescribes basic
guidelines to clarify the raspective investigative
regponsibliliities of the Federal Bureeu of Investigation and the
pepartuent of Defense criminal investigative organizations.

The second key document, a Department of Defense
Instruction eatitled "Criminal Investigations of Fraud
Offenges,” governs frsud investigative responsibilities among
the four Department of Defense criminal investigative
crganizations. Ry the terms of this Instruction, I have
delagated remponaibilicies for fnvestigating varioua
allegetiona of fraud to eech of the wilitary criminal
fnvestigative organizations.

Buring the period 1982 to 1964, we have aeen an int¢reaee
in the number of fraud investigations conducted. 1In PY 1982,
1,801 fravd investigationm were completed as comparsd to 2,311
in Y 1984, Thia incresae ia particularly significant in light
of the fact that the Military Bervice c¢riminal investigative
crganizations are moving away from frivolvamsent in the aimple,

low dollar fraud inveatigations to a gramtar participatios in
the more tima consusing and complea procurement fravdinvestigstions,

Yrom 1982 through 1984, the number of Department of
Justics ceavictiona In all typea of cames resulting from cur
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investigations has alsc fncreased. In FY 1952, there were 102
Department of Justice convictions while in PY 1984 there wore
1gy, In the first half of FY 1985, we have reported 156
Pepartment of Justice convictions,

Within the past year, these convictions have begun to
include some Of the larger DoD contractors -~ GTE, Sperry,
General Electric, and National Semiconductor. Othere, like
General Dynamies, remain under active investigation as part of
an inventory of investigations that haa aeen many of the top
100 Dol contractors added to it in the past two yeara.

RELATIONSEIY WITH DEPARTMENT OF JUSTICE

A8 you are aware, in 18982, the Secretary of pefense and
the Attorney General agreed that Dol procurement fraud was soch
a priority that a special befanse Procurement FPrauvd DInit was
establiched. I supported thie agreement and was personally
tnvolved in several meetings which led to the actual creation
of the Unit. The Unit is manned by Department of Justice and
Department of Defense lawyers and investigators, and receives
support from the Defenae Contract Audit Agency a8 required. We
believe the Unit gerves meveral very positive purposes and ig a
definite agset in our mutual afforte to esnhance the detection
and prosecution of fraud., 1 believe the advantagea of the Unit
can bhe pummarized in two categoriea.

Firet, I have directed that the Dait be notified of all
procurament fraod allegationa at an early atage of the

inveatigation., While thia reaulta in notifying tha Drit of a
large number of matters which may not have evantusi merit for

criminal prosecution, early notificstion has the following
major benefita:

"o Identification of highly aigniticant
allegationg which damand inveatiqative priority.

o Identification of mattera that do not reguire
extensive investigation and which can be diapnsed of through
existing contractual or adminiatrative remedies.

0 FEarly involvement of the Departmant of Juatice
¢ivil pivision to enaure appropriate civil fraud action,

sacondly, the Unit servea az a catalyat in anergizing
many Unitad Statss Attorney*a Offices to becoma mora involvad
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in Defenae~related cages. Through the Unit, w have bean able
tc compunicate, and cbtalin agraement on, our inveatigstiva
priorities. I woulld characterize our four higheat priorities
as follows:

¢ Product Hgbstitution Cases

¢ Cost Mischarging/Defective Pricing Caaes
o Corruption/Kickback Ceses

o ‘Theft

Within the last eeverel yearx, neny large United States
Attogneys Offices have clearly shown their interagt in pursuing
DeD canes, and I sttribute this interest teo the priorities
estebl ished by the Department of Juatice and to the ongoing
cormunicetion and education provided by tha Defenae Procuremant
Fraud pnit. ‘The involvement ©f the %4 Dnlited Etatag Attorneys,
i sbsclutely essential in light of the relatively small number
cf cases to which Dnit rescurces cen be dediceted. By
screening guality investisations, meking timely referrals to
United Stetes Attorneys and by assisting in the speciasllzed
freud training of the AssiBtant United States Attorneys in the
field, the Unit is capable of maximizing the pepartment of
Justice effort in the procuresent fraud aree,

My efforts to track the Department of Justicve criminal and
civil actions take several forma, Pirat of all, on a ganeral
baela, I have atreaeed the need for prosecutive attention to
Dol cases .y writing to each of the individuel Bnlited States
Attorneya. In addition, I have made personal eppeerances
hefore the Department of Juatice Economic Crime Council, which
is comprised of approximately twenty United Statea Attorneys,
to make 8 simliliar requeat. I have alseo viaited many key United
Bretes Attorney’s Offices to discuaa significant Dob
inveetigations.

Beyond these general efforta, my office ia conatantly
involved in an ongoing informal dislogue with wany Aealstant
Bnited States Attorneya regerding the progresa of cur ceaes.
This dlalogue; which normally involvea members of my staff who
sre ssajigned to the office of the Asalstant Inapector General
for Invaatigationa or ths Offics of the Asalatant Inspector
Genersl for Criminal Inveatigationa Policy and Oversight, not
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only focuaes on the status of criminal prosecutiona, but slsoc
on coordination of criminal remedies with adminiatrative or

contractual renediea.

Our oversight of csser referred to the Department of
Justice alao includes & review, currently underway, to
determine if any significant investigations involving our top
180 contrsctors are being dalsyed as & result of insdagquste
audit or inveatigative resources, or Iack of prosecutor
attention. If the lattar is Jdeterminad, the Departmant of
Justice Criminal Division stands resdy to intsrcede.

¥inslily, there gre occssions when my office has alected
to write to various Department of Justice officials concerning
the status of certain cases. Two such examples, one involving
26 cases snd the othar involving the Genetsl Electric case in
thiladelphia, PR, raflect cur apecific interests in the
progress of those matters. As you are awsre, thid Genersl
Blectric caae has resulted in criminal indictments and guilty
pleas.

In concluaion, I csnnot a3y I am complately astisfied with
the collective efforts of DOD andithe Department of Justica in
the procurement fraud ares., Yet, given the limited commitment
of the two Depsriments in this ares only two or three years
sy0, our progress since then has been clear and positive. 1
firmly believe more improvements and more resourtes are
ragquired. ESpecificslly, 7 believe the following initiativas
must be undertsken or continped If furthar progress js to
sasured:

© More sudits by the Defense Contract Audit Agency
in the incurred cost srea where fraud is most
likely. 7The Defense Contrsct Audit Agency is
siready making process in this aras.

¢ Improved fraud training for auditors.

¢ Advanced fraud training for investigatora,

¢ Increasad numher of fraud inveatigators Conalatent
with my recommendations issued aarlisr this yaar.

© Nore apecislized Defenss procurement fraud



bl

training for the Departmwent of Justice _
prosecutors involved in noD fraud cases.

o Significantly wore Departzent of Justice
prosecutors assigned to either the Unit or
the fraud Bivisions of the United States
Attorneys Offices. Expanded use of Military
Attorneys should be triad,

With these initiatives and the current rezoive of the two
Departments, I have no doubt that we can realistically seek cur
objective of creating tremendous digincentives to fraud. Only
If these &igincentives can be achieved through increased levels
of crininal, civil and administrstive penalities can there be
any legitimate expectation that fraud can be prevented. I look
forward to working with the Department of Justice and the
Congress in those prevention efforta.

This concludes my prepared remarks and I wouid be happy to
antwer any guestions by Members of the Subcommittes.
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Senator GrassLzy. Our next witness is Victoria Toensing, Deputy
Assistant Attorney General for the Criminal Division. With her is
ﬁr. Morris Silverstein, Chief of the Defense Procurement Fraud

nit.

I thank you both for coming today, and I will indicate to you, as I
did to the others, that we would ask you {0 ummarize your state-
mentdin 7 minutes, and your full statement will be inserted in the
record.

I wouid ask that you stand, so that I could swear you in.

Do you swear to tell the truth, the whole truth, and nothing but
the truth, so help you, God?

Ms. Toensive. I do, Senator.

Mr. SiLversTEIN. I do.

TESTIMONY OF MS. VICTORIA TOENSING, DEPUTY ATTORNEY
GENERAL FOR THE CRIMINAL DIVISION, ACCOMPANIED BY
MORRIS SILVERSTEIN, CHIEF, DEFENSE PROCUREMENT
FRAUD UNIT, DEPARTMENT OF JUSTICKE

Ms. ToensiNG. Mr. Chairman, 1 welcome the invitation to speak
to you today about what the Department is doing to combat fraud
in the defense procurement process.

I feel confident that if the public understands not only the great
efforts we are putting into this fight—-

Senator GrassLey. Ms, Toensing, we are intereated in your total
presentation, but I believe that it is not difficult to understand that
the thrust of our concern is: Why are so many defense contractors
getting off scot-free, why are there not more individual prosecu-
tions, and why there are g0 many plea bargaing; we are running
out of time, since both parties of the Senate, on Tuesdays, do have
their caucus meetings on Tuesdays.

Ms. ToensinG. I understand that, Senator, but I know that this is
an important area, and I am willing to cancel my appointments. [
think it is important that you understand how this works, because
it does none of us a service to have false statements out in the
public arena. Then we are so busy back-pedaling with these inaccu-
rate statements and misunderstandings of the process, we do not
have time te get about our business. So, if you could just spare a
few minutes with me, while I explain how ihe process works,
maybe that will help you pinpiint some of your questions later.

nator GRABSLEY. So you are going to use your 7 minute: then,
to show us how the process works; is that it?

Ms. TognsinG. That is what I understand -you wanted, Mr. Chair-
man, and [ want o give that to you so tbat you can understand
some of this.

Senator Grasstey. I think what I will do, Senator Metzenbaum,
is—we have our questions we want to ask, we will let her use her 7
minutes, and then we’ll proceed with our questions.

Proceed.

Ms. ToeNsING. Thank you, for giving me this opportunity, be-
cause I think that we should clearup some of the inaccuracies out
in the public record. '

First, I want to say that our policy is to prosecute both Defense
contractors and corporate employees whenever we have evidence of
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fraud sufficient for convictions. There will be a few times, I am
sorry {o say, that we will not be able to prosecute individuals, and
will be able only 0 go against the corporations.

Out of our 36 indictments, there were two cases in which only
the corporation was proceeded against. I do not like that sitnation,
but if we have a choice of only going after the corporation or ¢iing
after no one at all, we will go after the corporation.

I might add that sometimes the facts just lend themselves to
that, where it is the only fair thing to do; but we hate it, when we
gee that kind of situation.

To understand today, Mr. Chairman, we have to go back to the
yesterdays of prosecuting defense contract fraud, because we have
come a long way.

Three years ago, extensive and time-consuming internal Depart-
ment of Defense procedures slowed down referral of contract f};aud
allegations from DOD to DOJ. There was little coordination be-
tween DOD investigators and DOJ prosecutors.

Most U.8. Attorneys, of all administrations, dislike these cases,
because they are complex; experienced prosecutors perceive them
as taking many personnel hours, and lacking in jury appeal. But
even if, after all of the work, the jury unders the voluminous
documents and convicted, i’udges rarely gave sentences more than
probation. This latter probiem, as you know, is not within our con-
trol. And, I am sorry to say that there has been little improvement.

As one judge said last year, after a protracted trial that ended in
convictions but a dismal sentence. “It is only money.” This is very
frustrating to us, and we share your concern asbout this, because
when we convict somebody and it is all out there for the judge to
give a hearty sentence, so we are as {rustrated as any of you are
that there are no prison sentences given.

What we also found, in looking at our problems of yesterday, is
that there were terrific DOJ attorneys who could put together a
paper-trail fraud case, but who knew notbing about defense audit-
ing or defense contracting; and, likewise, DOD had people who
knew all aboui defense auditing and contracting, but who knew
little about putting together a trial. :

We put them all together, literally, under one roof, the Army,
the Navy, the Air Force, DOJ attorneys and DOD and FBI investi-
gators, all working together in a particular expertise.

I might just correct the record. There are not four attorneys,
there are 10 full-time attorneys in the unit, and there are also sev-
eral part-time attorneys from certain divisions within the Justice
Department; we have two part-time attorneys, antitrust attorneys,
and two part-time Civil Division attorneys.

Then we alac have a hackup—and, Mr. Chairman, I would like to
point this out to you because you said something about the unit did
‘not prosecute something but that the “fraud” attorneys did. Well,
that is how we have the project set up, so that whenever we need
extra personnel, we can go right to the fraud section and pull out
people to work on cases. We see that as an advantage, and how it
ghould be worked so th. t when there is a priority, we can grab the
extra atlorneys to work ingide the unit. We do not see that as a
downside.

Now, let me explain-——
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Senator GrassLey. We were asking for statistics just on the De-
fense Procurement Fraud Unit, and then when we asked for those
stagilstics, there were statistics brought in from the Fraud Unit gen-
erallv.

Ms. Toensing, Let me clear that up, because these are unit
cases, but what happens is, when we need more personnel because
of the workload, then we just ask fraud section attorneys to supﬁie—
ment those attorneys in the unit, And we do that so that, when
there is not a whole lot of procurement prosecution work geing on,
those fraud attorneys can then go back to the fraud section and
work on other types of fraud cases. We think that that is sufficient,
and that is how we have organized it

Let me explain to you, though, how this unit works I think this
is important, because it is not like other kinds of cases that we are
all familiar with. We are not going after these cases in the same
old way. In most Federal cases, prosecutors see them for the first
time after they have been thoroughly investigated. We revised our
thinking here and decided that we needed a centralized prolimi-
nsry screening to separate the wheat from the chaff early on, 30
that the investigative efforts could be directed at cases with crimi-
nal potential.

Iet me turn to these two charts. You have the same charts in
fﬁnrtts of you, but sometimes it is easier also to look at the larger
¢ 3

The higher one illustrates our old way of doing these cases, and
the lower one illustrates the new way. There are two basic types of
cases we get in defense procurement fraud: accounting and nonac-
counting. And you see those in the rectangles at the fop of these

charts.

Before we had the unit, the matters went from these DOD com-
ponents at the top to DOD or the FBI investigative units, and then
straight to the U.S. attorney’s office. That was it. And many times
what they did was merely languish there, because of the perception
problem that we had with the U.S. attorneys. There was no proce-
dural mecbanism to focus special attention on these cases,

Now, the way that we have reorganized it. The accounting cases,
the unit receives audit reports at the same time that these reports
are forwarded to the DOD investigative agencies.

The nonaccounting allegations go to the DOD investigative agen-
cies and to the FBI. They, in turn, send what is called significant
matters directly to the unit. :

Now the screening process takes place. That is what is impor-
tant, that we now have a mechanism for looking at these cases
early on. We are going to get some things that just have no crimi-
nal prosecution worthiness. But we wanted to be able to get these
things early on, 8o we could make those decisions, and did not miss
potential criminal cases.

We have four options there, and the rectangle near the bottom
explains those. We can either take the case as a criminal cese, we
can take it as a civil case, send it off to the civil division attorneys,
we can send them to the U.8. attorney. And we like to do that a8
much as possible, because of just the reason that Inspector General
Sherick mentioned, that it is much better if we can keep them in
the U.S. attorney’s offices. We can return them for more work, if



)

they need more work, or we can decline. Those are the 4 options
we have when they get to the unit.

The rationale is twofold: We want to involve prosecutors at the
very early stage of the investigation, and we want to focus special
attention on significant cases. So, one function of the unit is to
screen; a seconlgnfunction, then, is to prosecute a portion of these
nationally significant cases. And we focus our attention in the unit
on the complex-accounting, fraud cases. These take considerable re-
sources and time to develop.

So, many of the cases that are presently under investigation, and
have been for some time, will not reach indictment for some time
in tke fut-wre. : :

I can guarantee you you will be seeing some of these in the next
few months. We have made considerable progress in the last 18
months. We have prosecuted three important mischarging cases,
including United States v. Systems Architect, Inc., which you dis-
cussed earlier. That is a landmark conviction, because it is the first
{ime tha* such a case was brought to trial in which high corporate
officials were indicted.

However, the president of SAI, the only one sentenced to prison,
received & l-year sentence with all but 30 days suspended. Now,
that is not our fauit, and we are very upset about that.

Senator MerzEnBauM. Did tbe U.S. attorney speak up to the
court and indicate that there was opposition?

Mr. Siwversrein. Yes, Your Honor, the prosecution made an af-
firmative recommendation for incarceration at that time.

Senator MeTzeNpauM. Thank you.

Ms. TOENSING. Another example—-—

Senator Merzensaum. But I am not Your Honor.

Mr. SiLversTEIN. Excuse me.

Ms. ToensiNG. He thought he was back making the argument.
He was ready to do it again.

Another example of mischarging is the GE case. The Philadel-
phia U.S. attorney’s office convicted GE of 106 counts of false
claims and false statements, and, Senator Mestzenbaum, I would
like to clear this up with you, bocause I would like for you to clear
up the record. There were four individusals indicted in that case,
and there was no plea bargaining. GE pled to the indictment. That
is no plea bargain, that is getting your guilty plea on everything
that occurred.

senator Merzensaum. What happened to the four individuals?

Ms. ToENSING. Let me see. One was convicted.

Mr. SiLvErsTEIN. One pled guilty, one was convicted, and two are
awaiting trial.

Senator MeTZENBAUM. And the company, you {ried the company
or the company pled guilty? 1 did not get that.

Ms. Toensing. They pleaded guiity to the indictment.

Senator MerzensauM. With a plea bargain arrangement?

Ms. ToensinG. No.

Senator MeTzENBAUM. And what did the court do to them?

Ms. ToensiNG. Have they been sentenced?

. Mr. SiLversTEiN. | believe they were sentenced to the maximum
ne.
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Ms. Toensing. But you do not send corporations to jail. When
you indict a corporation, that is what you get. -

Senator Merzenaaum. How much was the maximum fine?

Mr SiLversteIN. I believe it would be $10,000 per count, so that
would e $1,060,000.

Senatur METZENBAUM. Do you think that we ought to change the.
law to increase that either ten or a hundredfold? Because even
$100,000 is no money to a corporation today.

Mr. SiviarsTrIN. [ believe the Comprehensive Crime Control Act
of last year enhanced penalties to $250,000 and $500,000. 1 believe
one of the problems in the General Electric case was that the effec-
tive dates of the Comprehensive Crime Control Act postdated GE's
underlying conduct.

Ms. TornsiNg. And the only way I want to mention GTE around
here is just to put or the record, because I know you had made the
statement before, Senator Metzenbaum, that no individuals were
indicted in the GTE case, and there were, in fact, three.

Senator MeTzeNnaauM. I was wrong in that. I was wrong. That is
what I said in a statement several weeks ago, 1 think, but then
that was brought to my attention. I did not say that today. At least
I did not think I did.

Mas. Toensing. Let us just say that now we all know.

You have been provided the sheet by the Justice Department of
all of these cases. Let me just summarize for you.

During the past 3 years, the unit and tle fraud section have had
34 indictments or informations fiied against 36 individuals and 10
corporations. In only 2 cases were no iudividuals charged. Thirty-
one ééléiividnals have been convicted; 4 are not yet tried; 1 was ac-
quitted.

Of the 24 individuals who have been sentenced, judges gave anly
9 prison terms,

Senator MeTzenBAuM. Were any of those against a major con-
tractor? I know GE, GTE, those are major contractors; but «f the 36
that you mentioned, how many were major contractors?

Ms. Tognsing. We would have to go through the list for you and
get them.

Senator MerzeNasum. Of the top 100, Well, the list that I have
seen, prepared by staffw...

Ms. Tognsing. The GTE, GE, Sperry—what is Industrial Tech?

Mr. SiLversteIN. Senator, by major contractors, | assume you are
talking about the top 100 contractors. For example, in the Davey
Compressor case, $1.7 miilion was the amount that the Government
was defrauded and there was $3 million in fines and so on.

I think the fact that a contractor is not in the top 100 does not
mean that the amount of fraud involved is not major and not sig-
nificant.

Ms. Toensing. You see, a top 160 contractor can have a lot of
money with a Government contract, but not have done anything
fraudulent, and you might have lots of fraud in a smaller one.

Senator MErzENaaUM. [ see. But the fact is that of the 36, there
were only 2, or at best 3; and the facts are that every day we read
new stories about different defense contractors being involved in
this, that, or some other kind of impropriety.
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Ms. Toensinc. Yes. | have those figures, though, for you here.
We have major contractors under investigation at this time, as the
inspector general has also shared with you. I think you are all
aware of those figures. We have investigations of 23 of the top de-
fense contractors.

Now, our figures will differ from the inspector general’s, because
he has them in a different stage, and we would not have received
all of his investigations vet.

But what is important and what you have to understand is that
up unti! 3 years ago no Department of Justice had ever kept fig-
ures of Defense procurement fraud. You had no interest in it before
the last few years. As Mr. Sherick said, he had to go out and get
the troops interested in this whole subject matter.

I want to make clear, too, that all of these cases that we talk
ahout will not resuit in an indictment. The nature of these investi-
gations is such that many times there are mistakes, there is negli-
gence, there is good faith, differing interpretations of contract pro-
visions.

Speaking of policy, I would just like to——

Senator GrassLey. Would you be able to sum up in just a
minute?

Ms. ToensinG., Yes. ] would like to take 1 minute to push our
antifraud initiative. And if I spare you going into that any longer,
would vou lock at it more carefully?

Senator Grassiey. Proceed.

Ms. TornsinGg. Let me point out one thing in conclusion, Mr.
Chairman. There are limits to what the criminal justice system can
do. Criminal prosecutions provide one important weapon for ensur-
ing integrity in the procurernent process. But a criminal prosecu-
tion can only be used where we have fraudulent intent or corrup-
tion can be proved beyond a reasonable doubt.

in the majority of cases of procurement waste or abuse, fraud
either is not present or it cannot be proven. Many of the problems
involving defense contractors do not involve issues of fraud. For ex-
ample, purchasing equipment not needed or used—situations such
as that.

In these instances, integrity in the procurement system must be
achieved through other tools: Effective contract procedures, inter-
nal controls, and vigorous use of other methods, such as suspension
and debarment.

But it is also important that the public understands that there
will be situations where constitutional rights will prevent prosecu-
tions that include all guilty persons.

For example, when an auditor finds something wrong with the
books of a corporation, and the only information we have is that
which is on paper. That is what these cases are all about. There
are two sete of books, for instance. We cannot haul that bookkeeper
into the grand jury and force hini or her to tell us why there are
two sets of figures. The fifth amendment protects each of us
against self-incrimination.

So it usually turns out that the bookkeeper's attorney comes in
and says, “You give immunity and the bookkeeper will tell you"
what he or she knows.
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That is how these cases, these paper-trail cases, are worked.
These are not bank robberies, they are not crimes of violence,
where the very fact of committing the criminal act usually assumes
the requisite intent or knowledge for prosecution. Those kinds of
cases are much easier to prosecute.

We have made a choice in this society of freedom and protection
from excessive governmental intrusion that it is better to have the
Bill of Rights than to get all those guilty of committing crimes.
And that is the balance we have struck. | am not ready to change
that. I am sure this committee is not ready to change that.

Therefore, we commit ourselves to pursue vigorously these of-
fenders, and also to do so without violating the laws of the Consti-
tution.

Senator Grasstey. Thank you, Ms. Toensing.

The time that the Fraud Unit devotes to screening, as cpposed to
prosecuting, has brought about criticism. We have developed that
over a long period of time. For example, the Defense Criminal In-
vestigation Service agents have indicated that screening serves
more to bog down cases than to expedite those cases with the best
potential for successful prosecution.

What does screening just about all the Department of Defense
procurement fraud cases have to do with the original charter of the
Fraud Unit, which was to conduct nationally significant investiga-
tions and prosecutions?

Ms. ToensiNG. But that is how we find them and that is how we
get them on the right track, because unless we look at these cases
early on and decide that one has merit and another one should
really be going through the system, then we are really just spin-
ning our wheels, as we were in the old days, when the cases went
just to the U.8. attorney’s offices. We have to put them on some
kind of a track.

Senator Grassrey. OK. 1 have here an example of how the Unit
screens cases and makes suggestions to investigators. Here is a con-
versation record. It says here, quote, “‘determine dollars lost, when
case is sufficiently developed, take to the local assistant U.S. attor
ney,” only if it is spelled out, AUBA, “for prosecution.”

Now, is this not basic and cbvious direction the investigators
would know without the benefii——

Ms. ToeNsiNG. | apologize. I did not understand what you said. I
do not have the picture of what you mean.

Senator GrassLey. OK. Then I will go into some more detail. We
have here what is referred to as a conversation record. and it
would be my——

Ms. TOENSING. Between?

Senator GrassLey. OK. It is between Silverstein and the Defense
Procurement Fraud Unit, and the DCIS, and this is what it says,
“determine dollar lost; when case is sufficiently developed, take to
local assistant U.8. attorney for prosecution.”

Ms. Toensing. Well, since this involves Mr. Silverstein, let me
have him answer it.

Senator Grassrey. OK.

My question is this: Is this not basic and obvious direction inves-
tigators would know without the benefit of your unit’s advice?
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Mr. SiLversTEIN. Senator, that depends. It depends, one, are
there other investigations involving this same company? Two, is
this a U.S. attorney’s office that is heavily involved in prosecuting
these cases? Three, | can fell you from experience it is not always
that basic and obvious. There are certain aspects when you look at,
for example, an audit report, that have to be developed.

There may be a loss to the Government, but the loss to the Gov-
ernment may not invelve an area of the audit report that supgests
criminal or fraudulent activity. There may not be a loss to the Gov-
ernment.

It is pretty difficult taking 4 case into court where there is no
loss to the Government and trying to tell the jury and the judge
that the Government has been deceived. What is the reason for the
deception? What is the motivation? That is a basic fact.

1 do not think that bogs down tbe process at all. I think that con-
versation—-—

Senator Grassiey. How long does it take to screen cases?

Mr. SuverstEIN. It depends. In some situations in which we have
screened cases, we have had meetings with auditors and investiga-
tors and it has taken us 2 days. A lot of cases may just take a balf
hour, 45 minutes, or sonietimes, depending on if it is a very simple
fact situation, it will take less time than that. It varies in each
case. We have spent 2 days reviewing one particular case. We have
had situations where we have had the auditors and investigators
come back several weeks later and several weeks later, we need
more information. What do the Government’s own records show?

Senator, you have to understand about these cases, that the
nature of the conduct, what occurred is that the Government is
told rei; and the auditors will say, or the inspectors will say, B oc-
curred.

Now, the first thing we have to find out—is the Government cor-
rect? The second thing we have to find out, was this action done
with intent to defraud? That means, was it done by mistake, was it
done with inadvertence, or was it done by negligence? A company
may have a certain group of officials who are dealing with the Gov-
ernment and telling the Government that this is our pricing pro-
posal, and it is going to cost us $990,000 to purchase the metal from
the supplier. Meanwhile, you have the estimators, who are over
here on the other side of the shop, who do not talk to these people
who are negotiating. And these people are suddenly abie to get a
better deal, and it is only $860,000 that it is going to cost the Gov-
ernment,

What we have to find out is: Did anybody in that corporation
who told the Government $900,000, or who is aware the Govern-
ment wasg being told $900,000, aware of the true facta?

Let me give you an example, Senator, of the type of thing screen.
ing does, and what we are talking about in these cases.

nator Grassiey. Well, I will be glad to listen to that, but do
yolu ngt think, though, that investigators ask those questions them-
selves?

Mr. SiversteiN. Investigators often ask those questions them-
selves; often they do not. That is my experience. And 1 would
rather spend that half-hour up front, making sure that those ques-
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tions are asked, rather than have an investigator go out and spend
a lot of tiine on the case, when a key question has not been asked.

And I have seen that on several occasions, that the key question,
Is the Government out any money?, has not been asked. And, if
asked up front, then we could have-——

Senator MErzeNsaum. Mr. Sherick points out that you are deal-
ing in an area where sometimes it is not money, but it is loss of
life. The armorplate is not strong enough, the parachuie cords are
not strong enough.

Ms. TognsinG. That is why defective products are one of our pri-
orities, and Mr. Sherick’'s priorities.

Senator MeTzeNBAUM. OK.

Mr. sieversteIN. The majority of cur cases are in the accounting
fraud area. We have as a priority the defective products cases. But
these cases, more so than the accounting fraud cases, can be han-
dled by U.S. attorneys. And we tell the investigators to take them
out to the U.S. attorneys right away, and we-—-

Senator METzENBAUM. Let me ask you both, why do you think
that the public has gained the perception that defense contractors
are not fully prosecuted under the law and that they have some
special kind of protection; do you think it just happened? You are
here saying to us: :

We are really doing a great job, we are doing this through the Defense Procure-
ment Fraud Unit, and just kind of look at the statistics, look at this,

And yet the average American feels that the Defense contractor
stands protected, and that his Government is not willing to fully
prosecute those who are transgressors to the full extent of the law.
Why do you think that is?

Ms. ToeNsiNG. Senator, I would like your help in that, because
when you go——

Senator Grass.ey. Would you also comment on Sherick saying
that we are outmatched. I think it works right in with what he is
asking about here,

Ms. ToensiNng. Well, which one?

Senator Grassiey. Be our guest.

Senator MrerzenaauMm. Well, answer his question, and then
answer mine,

Mz, ToensiNG, Senator, I will be glad to supply you with the
facts on cases, because it really is a problem for us. We have had to
back-pedal on GE and GTE, when you went on national television
and said that in both cases we had not indicted any individuals.
And then the press picks that up, and they repeat that, because
they hear you say it.

I see articles now that are repeating that kind of accusation, and
it is very frustrating to us, because, on cases where we are doing
what—your statements do not have the correct factg—-

Senator MeTZENBAUM. You think my one appearance on national
television is enough to create a whole—perpetuates it?

Ms. ToeNsiNGg. It perpetuated it. I see you quoted, and it says,
“Senator Metzenbaum wants hearings because the Department of
Justice has not indicted anybody in GE and GTE.”

That is so frustrating for us. We would really appreciate all of us
working together on this. As Joe Sherick said:
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There should not be tension here, thero are things that each of ug can do, and we
shouid be looking at these problems, and working foward finding a solution togeth.
er.

I would like the Senate to start by undoing the Houge Joint Reso-
lution that the Senate passed in the crime bill last year, and I will
have the number for you in a minute, HJR 648; that indicates that
nonviolent criminals should not be sentenced to prison. I will be
glad to go over this resolution with your staff. I would really like to
see that undone, because that is a problem. Here we have this in
the Congressional Record, we have a statement that says, “Nonvio-
lent criminals should not go to jail.” That is frustrating for us. We
would like to take something into court.

Senator MeTzZENBAUM. Who said that? Who said that?

Senator GrassLEy. 1 think that the perception out there comes,
because we do not see very many of the big Defense contractors ac-
tually prosecuted. Now, we have only had two cases involving the
top 100 contractors, Sperry and GTE-—or three with GE. Right?

Ms. ToensinGg. Mr. Chairman, we have got to go where fraud is.
When we get fraud cases on the big contractors, you do not find
our people hesitating to go after them. But if you have got a lot of
fraud in a small subcontractor, you better be taking those cases.

I am saying that that is not really the measure of whether we
are out there getting fraud.

I mean, if there 1s no fraud there; some of the defense contrac-
tors are doing very well.

Senator MerzeNaaum. A few years ago we had great scandals
about ship contractors. 1 do not remember any particular individ-
uals being prosecuted in those cases. We have had—

Ms. Toensing. They were. They were. Unfortunately there was
an acquittal.

Senator MerzENaauM. Wound up in an acquittal?

Ms. Tognsing. Litton. That was a corporation that was indicted,
and there was an acquittal,

Senator METZENaauMm. OK, but niot an individual?

Ms. ToENsING. Sometimes the facts do not give us that. Senator,
we cannot go after them if we do not have the facts.

Senator Megrzenaaum. Why did you not do anything in the
Sperry case? How do you explain that to the Chairman?

Ms. ToENsING. Because that was an evidentiary problem, Sena-
tor, and there was a very big problem with that case. It seerns like
both sides looked at each other and assessed the risks. We came
oui with what we could get.

Senator METZENaAUM. But then you gave the exculpatory lan-
guage that Mr. Silverstein was quoted on, that let them off the
hook in some other part of the country. A global settlement.

Ms. ToensinG. That was not a global settlement case.

Senator Mgrzensaum, But the Chairman read a letter which——

Ms. ToENSING. Sperry was. I am corrected. Sperry was.

Senator METZENaAUM. OK.

Mr. SiLvERSTEIN. Senator, to answer the first question, why were
individuals not charged in Sperry; there were a couple of key wit-
nesses who presented a serious evidentiary problem so that we did
not have a reasonable probability of prevailing on prosecution.
That is our Department of Justice standard, that we have to be-
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lieve that we are going to win the case before we prosecute any in-
dividual. OK.

Second, regarding the Sperry——

Senator METzENaaAUM. Waitl a minute, do not give me that. You
blew two cases down in Alabama, those voting rights cases, you did
not have a chance of winning those and you went ahead and pros-
ecuted those poor blacks. So do not fell me that that is the only
standard you use in the Justice Department.

Mr. SiLvERSTEIN. Senator, I am talking about Morris Silverstein
and the Procurement Fraud Unit and the cases that we prosecute.
That is, I think, the subject matter of this hearing, and I would like
to answer those questions.

Second, I did not handle the seftlement of Sperry, that was a
global settlement. That was before I came on board. But I was fa-
miliar with the facts of that case.

We do not favor global settlements at this time. There are a
couple of cases that will result in global settlements, because they
have already been in the process. What we try to do, right now, is
to say tbat the Department of Justice is going to go ahead and, if
we are going to prosecute, we let the contractor know that we are
going to go shead and do it. Then he takes his chances with the
Department of Defense.

nator GrassiEy. Are you saying that there is a difference in
the policy lately, as opposed to when these global settlements were
reached, that will not lead to global settlements at this {time?

Ms. ToeNsiNG. We used to do glohal settlements, we now do not
do global set{lements,

r. SiILVERSTEIN. Except for one or two situations, the Depart-
ment of Justice will make its decision, and the contractor will go to
the Department of Defense independently. Our decision is not
hinged or related to the Department of Defense decigion;, we are
going to go—if we decide we are going to go shead, we are going to

o ahead, regardless of what happens with the contractor and the
artment of Defense.

nator GrassLEY. Was the GTE settlement a global settlement?

Mr. SuversteRIN. No, it was not.

Senator GrassLey, It was not?

Mr. SiLvERsTEIN. No.

Senator Grassiey, Did you get any phone calls from the GTE
general counsel, or DOD general counsel on those global settle-
ments? GTE.

Mr. SivesstEIN. 1 received no phone calls. 1 know you are ailud-
ing to two phone calls that were made to an attorney in the unit,
and to my superior. I am aware that those phone calis were made.
I would say that-——

a}Sie;lator GrassLey. Do you know the purpose of those phone
calls?

Mr. SILVERSTEIN. As far as [ understand the purpose of the phone
calls was to request the Justice Department to go ahead and con-
tinue its enforcement action, and if the Justice Department’s en-
forcement action would not be hindered, there were certain re-
quests made as to maybe holding off for a short period of time.

At no time—let me just say that the Department of Justice en-
forcement action was in no way affected. We moved ahead with the
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GTE case at the earliest possible time that we could prosecute that
case,

Senator GrassLey. Well, it had no effect, but was that a request
to delay?

Mr. glLVERSTEIN. No, there was no request to delay, and, as far
as I know, we never knew the reason for any—what has been re-
ported in the papers, Senator, is, as far as | understand, completely
erronecus, completely mistaken, completely misinformed

Senator GrassLEy. When the Department of Justice is involved
in negotiating a global settlement with a DOD contractor charged
with criminal wrongdoing, should the Department of Justice pros-
ecutors be lobbied not to proceed with suspension and disbarment
of the contractor?

Ms. Toensing, But we do not have them any more. We do not do
global settlements any more.

Senator Grassiey. If you did global settlements, should that

Ms. ToensiNG [laughing]. “If I beat my wife.”

Senator GrassLey. Well, of course, you know, I am asking this
because, based on an oversight hearing, this was done in the past.

Ms. ToenstNe, And we do not like them, either. We do not like
them, as does not Mr. Sherick, and so we quit doing them.

Senator {yrassiEY. As you know, the Sperry mischarging case
was one of the first referred to the Fraud Unit in the fall of 1982,
A year later, during plea negotiations with Sperry, Richard Sauber,
then Chief of the Fraud Unit, recommended to the Department of
Defense Debarment and Suspension Review Board that Sperry not
be suspended from Government contracts.

I would like to enter in the record a copy of that letter, and I
would iike to ask you if you think that contractors can deal well
enou%h with the DOD without our prosecutors going to bat for
them?

Ms. TognsiNG. You bet.

[Material submitted for the record follows:]
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Sear Colonel Sesley:

The Unrjted $States Department of Justice has been conducting
rirainel investigation of the Defernse &yvstenms Division (DED} of
zrsy Corporeticn for spproximately one yeeér, The irnvestigation

founﬁued on the labor cherging practices of a group of
feveses et DED, which is located in Minneapolis, Minnesota.

In tre beginring of August, the Department entered into piea
reccilations with the corpany which heve resulted in 2 proposed
Plez Agreerment, enclosed ag Exbibit One. Eszsentizlly, Eperry
proepuses to plead gullty to willfull and interiicrnal mischarging
of labey cortg, meke full rectitution, and tale steps to ensure
the further irntegrity of itrs lgbor scccunting svsterm, Fricor to
entering the Agreement, the Conpany has inguired ¢f the Alr Fores
whether the company will be suspenced or éehaired as a result of
the entry of the guilty pleas. In feciding on your recommendation,
you have reguested the Justice Department's views on this matter.

The facts cf this case, as discovered within & federal grand
iury, are guch thet 2 corporate ouilty ple2 is the sppropriate
resclution of the matier, The individuals responbible within the
company are middle te lower level employees who did not personslly
profit, There is & substantial guestion concerning government
knowledge about the conduct at issue. For these and ctherx
reesons which were discovered during the investigation, the
Pepartment feels that the corporate guilty pleas coupled with
fuil restitution tc the Alr Force represents a2 fair resolution
of the cese,

1.zt to he igorored ic the ceteryent effect of such & plea,
The Tepartr&nt 1s serving notice ¢n the delenze industry that
rircharging exifts, that it exists in major Cﬂryarias and that
it is a criminal matter where the necessary elements of willfull-
rese and knowledge are present. This ples will in ne uncertain
terms get the PESSage ACTO8S6.

Firally, the Pepartment recormends that the Rir Force take
no Steps to suspend or debar based on the guilty plea.  During
the coprse of ocur investigation we hecame Ieaschably convinced
that Eperyy corporate naracemert was genuinely upset about the
Breakdown in coftrols within certein sections of DSD. To respond
to this breakdown in coptyols, manseement has undertakes & series
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hes projposed additional cranges all of which are
corpanyts repnrt of huoust 31 1983 sukmitted to
zte vover, The Departsent has reviewed the Sperry

=

# feels that they sudress the pioblerms ¢wpesed during

iget ‘on, W¥We feel that the subrission is sufficient teo
jus=tify a f;rc¢nu that Sperry is presently respuonsible te continue
contracting with the united Suates Government,

I rave Ciscuceted this malter at Jlength with the Delense
Contract Audit Agency ang have provided them a copy of Eperrv’s
hugust 3lth seinmiscion., DUAL Zeels that the compary le taking
positive sleps 1o Correct prior iredeguavies in ite system that
woulé mrevent future lehor miseharcing., DOAR 28 to ensure
thet the sicps cutlined by the compeny <re in ract implemented
#né €0 ain fect work, a position thet we endorse, To thet end, we
teve beep eerured by the compsiny thet DOLA will heve access, ¢n
reguest, 1o 2:] of the menthly reporss prepered by Sperry's now
talbior Charge Controel Office &nd the guerterly reports prepared by
the DRED {orirnller. {These reports are more fully described in
the Spevry subrlission on pages 13-14.3

otk those Toperts and through its noimal evdit procedures
hich includes interviewing erployees regerding labor chiarging
during the cursent and prior periods, DCAR will independently
verifiy the effectivererse of the mugsures taken by Epersy. Ehould
meteriel problems srise between DCAR and the company over this
acreawent, we have instructed DCAA to notify us immediately.

Accordingly, we recormend that no suspesnsion oy deborment
action be taken besed on the guilty plea.

A

(«’ ichard A, Szuber
Chief, Defense Procurement
?rauﬁ Cnit
Crimiral Division
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Senator Grassiry, We have already heard quite a bit today
about the so-called DISC cases in Philadelphia, we have heard that
the U.S. attorney there is capable of handling these cases without
the Fraud Unit assistance. Is it not true that you and your prede-
cessor, Mr. Sauber—and this is to you, Mr. Silverstein- -werc hoth
requested by investigators to allow the Philadelphia U.S. attorney's
office to handle the DISC cases in order to free up Fraud {Unit re-
sources for other cases, cases the U.S. attorneys could not and
would not handle?

Mr. SiwversteiN. First of all, Senator, when you are—Mr. Chair-
man, when you are dealing with the DISC cases, what you are talk-
ing about so far is 23 convictions involving $220,600 in bribes.
Those are cases that, in terms of significance and comparability,
rank up with the major bribery scandals involving the Government
that have occurred in the last decade.

The particular cases——

Senator GrassiEy. What if the US. attorney handled them
anyway?

Mr. SuverstEIN. OK. We are working with the U.S. attorney.
The U.8. attorney is handling some of the cases; we are handling
some of the others. The important thing to remember is that these
cases involve four or five corporations throughout the country, so
far, that have been prosecuted. And the information, the corporate
knowledge in the head of one individual prosecutor in the Unitis a
major reason why we have been able to successfully move these
cases. We have asked the U.S. attorney’s office, and the U.S. attor-
ney's office is handiing scme of these cases.

Senator Grassiky. What about Sherick’s charge that they are
being used for statistical purposes?

Mr. Snverstein. [ have to disagree with Mr. Sherick. T have yet
to hear in the Department of Justice from any member of the unit
or any superior to build up the unit’s statistics. If we wanted to
build up the unit’s statistics, we could do a lot better then in pursu-
ing the mischarging and accounting fraud cases that we are pres-
ently pursuing, '

Senator GrassLey. Did you, in your answer to my last guestion,
respond about why the Fraud Unit is still involved in the DISC
cases?

Ms. TOENSING. Yes,

Mr. SiLveRrsTEIN. Yes, I did, sir.

- Senator GrassLEy. I want to say thank you for your testimony.
Thet is all the guestions [ have.

1 would like to make clear that at a later period, at an appropri-
ate time, we will be getting testimony from Mr. Segal. That is very
important for the record that we are trying to make.

Thank you very much.

Ms. ToensiNG. Thank you.

{The prepared statement follows:}



67

PREPARED STATEMENT OF VICTORIA TOEHSING

Mr. Chairman and Members of the Subcommittee, I appreciate
the opportunity to appear before you today to discuss the efforts
of the Department of Justice to combat fravd in the defense
procurement process, Rttorney General Meese has stated that
great effort must be devoted to prosecution of couplex white
collar fraud cases, particularly in the defense procurement area,
We believe we are making substantial progress. The Departments
policy ig te prosecute both defense gentractors and ¢orporate
employees whenever we have evidenee of fraud gufficient for
conviction., We intend te devote all necessary resources to

achiave that goal.

Three years ago, we initiated a concentrated effort in
partnership with the Defense Department to uncover and prosecute
criminal activity associated with defense procurement. The
setting in which that effort began posed a number of problems.,
Extensive and time consuming internal Department of Defenie
procedures slowed the referral of contract fraud allegations,
There was a lackx of coordination between DOD investigators and
803 prosecutors, It was difficult te develop contract fraud
prosecutions in a timely fashion. Historicaliy, U.5. Attorneus
were reluctant to commit prosecutorial rescurces to defense
procurement cases. Even experienced prosécutors perceived these
cases to be very complex, Sime r~~vaumine and lacking in jury
appeal. And even 1f the case resulted 1n conviction the court
wsualily gave a sentence of probation., This letter problem is not

under sur econtrol and I am sorry to say has not improved.

The Defens~ Procurement Fraud Unit was formed in the fall of
1982 as &n integral part cf the Criminal Division's Fraud Section
to provide a solutien to many of the preblems, The Unit brings
together Department of Justice prosecutors, bepartment of Defense

attorneys, investigators and accounting staff to concentrate
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solely on defense procurement fraud cases. ‘The Unit has four
maior responsibilities, First, it screens potential significant
defense procurement fraud cases, Second, it investigaiss and
prosecutes a portion of the nationally significant procurement
fraud cases. Third, its members provide advice and guidance to
B.S. Attorneys’ Offices and others. Finally, the Unit
establishes and coordinates policy and enforcement priorities in

the defense proturement fraud area,

A major responsibility of the Unit is to provide centralized
preliminary screening of defense procurement fraud matters at a
very early #stage, far in advance of the point at which

prosecutors usually become involved in cases, i/

For example,
the Defense Contract Audit Agency {(DCAR), which audits DOD
contracts, routinely pends to the Unit for screening reports of
suspected ¢ost mischarging and other suspected accounting frauds.
Additionally, the Unit screens significant investigative matters
not originating from DCAA such as defective products, false
nestiag certifications, and brikery and corruption in the

proous ement process, The Unit also screens other DOD contract

frautt matters that have ah estimated loss in excesy of 5100,000.

Wher the Unit receives matters for scraening, little if any
investigation has been done. This is guite different from most
reverrais in non-DOD procurement fraud cases in which a
significant amount ¢f investigative work may have been completed
before a prosecutor becomes invelved, The Unit is staffed with
experierced procuresent fraud prosecutors, investigators and | D
contract jawyers, Therefore, they sre able to suggest initial
investigative steps that will focus on matters with criminal

potential, €hus sceprrating these lasues from those which are

[,

1/ Sersening is the process by which a proscutor conducts a
preliminary evaluation for potential criminality to focus
investigative resources on those areas with prosecutive
potenkial,
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strictly civil, coatractual or accounting disputes. The
Bcreening process may reveal that mistake ©or inadvertence was
involved in particular charges vather than fraud. This screening
process aveids wasting investigative efforts on cases with
minimum prosecutive interest and concentrates efforts on cases of

potential criminalivy,

T have two charts which illustrate the changes in the
process by which procurement fraud cases are referred for
prosecution. Prior to the creation of the Unit both DCAA audit

reports of suspected accounting fraud activity and DOU non~

accounting allegations of possible criminal activity ware
referred to the DOD investigative agencies. Some of the DOD

2/ Aiter

non~acsounting matters were alse referred t¢ the FBI.
investigation, matters were then referred directly to the 34 U.S.
Attorney's Offices;—where they were either accepted or declined.
Many times they merely languished. There was no procedural

mechanism in place to focus special attention on these cases,

The second chart shows that we now have such a mechanism and
how it works. _The ©nit receives DCARA audit reports of suspected
acccunting fraud at the same time that the gﬁports are forwarded
to the DOD-inveéstigative agencies, WNon-accounting allegations
continue to go to the DOD investigative agencies and the FBIY.
Hoth the DOD agencies and the FBLI, however, refer potentially
signi ficant matters directly to the Unit for screening. At that
point, the Unit may (1)} accept the matter for criminail
investigation and prosecution or for civil sait, (2} refer the
matter to an appropriate .5, Attorney's Office, (3} return tﬂ;

matter for more investigative work, or {4} decline prosecution.

2/ These include matters of defective products, false testing
certifications, oribery and corruption.
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This syster enables us o accomplish two objectives: involve
prosecutors at an earliey stage of an investigarvion and focus
special attention on the significant procurement fraud cases to

asgure they will receive the resources needed to pursue them.

The Unit also investigates and prosecutes a portion of
naticnally significant procurement fraud casss, The significance
and complexity of the cases worked actively by the Unit has
increased substantially during the past year., The Unit has
forused its principal effort on accounting fraud cases. Investi-
gations of complex accounting frauds take considerable time and
resturces to develop t¢ the point where decisions on prosecution
can be made, Many of the Unitfs cases, under investigation for
some time, wiil zeach fruiticon in the next several months.
otiexrs will not reach a decision point for some further pexriocd of

time,

The Unit has already made a significant difference in the
prosecution of defense procurement fraud cases. Comparison of
today's enforcement effort with that of three years ago is
revealing, Three years ago, for example, there was less than a
hapndful of accountipng fraud investigations and prosecutions
involving Department of Defense contractors. There was little
pricrity agsctiated with accounting fraud casges, Investiyative
agencies and U,S.. Attorneys were reluctant to ¢ommit resources to
these matters.

as s direct result of the Unit's emphasis on accounting
fraud cases, they are now an area of high pricrity in federal law
enforcement. 'The WUnitr and Fraud Section atiorneys have
successinlly prosecuted three such cases in the past 18 months.

These include: (1} United Statee v, Systems Archivec:, Inc.,

which was a landmark conviction after trial of a coumplex
mischarging case and the first such case in which high corporate

afficials were indicted and prossouted; (2) United States v,

Sperrxy Corp., a coaviction of a major defense contractor for
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labor mischarging; and (3) United States v. Automation Services,

Inc,, the first case in which a "second tier®™ subcontractor was

criminally conviceed for labor mischarging.

tnit and Fraud Section attorneys are actively investigating
a number of major defense contractors for allegations of cost

mischarging or other accounting frauds,

I noted before thary VU,.5, Attorneys had been reluctant to
devote rescurces to prosecute these cases, As a result of the
uynit's leadership, U.$§. Attorneys throughocut the country now view
procyrement fraud cases as a priority area for prosecution. For
gxample, the Philadelphia U,5. Attorney's Office conviected
General Electric on May 13, (985 of 104 counts of false claims
and fajse statements. The Bame cf%ice also indicted four G.E.
managers in the same investigation. Cne was found guilty at
trial and one pleaded guilty; two are awaiting trial. Leadership

impact can alsc be seen in the development of defense procurement

gpecialists in ©,5. Attorneys' Offices throughout the country.

Some examples of other types of defense procurement fraud
prosecated by the Unit and Fraud Section attorneys are; {1} the
recent conviction of GTE Governmen:t Systems Corporation {GTE~GSC)
and the pending prosecution of a GTE-GSC vice president, a
marketing manager and a consultant for illegally converting
classified PHOD budgetary and plarning documentsy {2} the
conviction of Cavey Compressor Company and its former vice
president for falsely inflating spare part iaveices: {3) the
prosecution of the overseas commissary cases; {4] the prosecutjon
of One Stop Motor Parts, Inc., its president ang twe officials in
a nationwide scheme for falsely inflating spare part invcices;
{5} the continuing investigation of widaespread bribery, kickbacks
and corruption at the Defense Industrial Suppiy Center in

Philadelphia, which has resulted in 20 convictions to date:
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involving more than $220,000 in bribes and kickbacks in contracts
totalling 54,7 million; and {6) the recent conviction of Harold
R. Heeszel, Jr., & government contracting cfficial, for accepting
gratuities in excess of $11,%00 in connedtion with Navy contracss
in Japan. fThese cases are more fully described in the informa-
ticn sheet I have provided entitled "Defense Procurement Fraud
Unit. " .

Puring the past three years, the efforts of the Unit and
Fraud Section have resulted in 34 indicuments and criminal
informations filed agairst 36 individuals and 10 corporations. A&
total of 31 individuals were convicted; four have not yet heen
tried, Judges gave only sSeven prison sentences, Seventeen did
not receive sentences., Seven have yet to e sentenced, All ten
corporations were either convicted at trial or pleaded quilty.
Unit and Fraud Section attorneys are actively involved in
directing approximately 2% investigations of procurement fraud,
in addition, the Unit has under review B0 matters that ara at the
preliminary streening stage, These numbers do not include any
tases prosecuted, investigated or screeped by United States

3/

Attorneys Offices. =

The Department of Defenge Inspector General has advised
Congress that 45 of the top 104 Department of Defense contracters
are under criminal investigation, Unit and ¥Fraud Section
aytorneys are actively involved in directing the investigation
and presecution of 12 cases involving 9 of these contractors,
The Unit alsc has under preview an additional 23 investigative
matters involving l4 of these contractors.

The Unit’'s pumbers regarding the top 104 contractors do not

include any cases under the active direction or review cf the

3/ 7The United States Attorneys Offices screen cases which do not
Meet the Unit's criteria, e.g. cases in which the estimated
losses do not excead $100,0060; or which were brought to those
offices before the Unit's centralized screening function was
placed in operation,
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mssistant United States Bttorneys, Nhoi any investigations in
their initial stages that have had little or no contact with a
prosecutor.

the nature of these types of investigations is that often
the underlying conduct will not prove to be criminal in nature,
but the result of accident, mistgke. negiigence or differing
interpretations of c<ontract provisions and accounting standards.
These investigations ofien take substantial period of time before
thst determination can be made,

The Unit and Fraud Section caseload iz growing at a steady
rate, However, it would be a serigus error to measure the
Defence Procurement Unit's impact by the volume of its own
cageload, The Unit has been a leader in developing procurement
fraud enforcerint policy and in establishing prosecutive
priorities. It has been instrumertal in training investigators
and Assistant United 3tates Attorneys. The Unit has assisted
materially in ¢stablishing lines of communication between U.5.
Attorneys Offices and components of the Defense Department. It
has provided technical advice to prosecutors throughout the
country a2nd thereby had an impact on the quality and quantity
2f cases brought by ¥.5. Attorneye Offices, Its record of
accomplishment is Lmpressive.,

I wouild like to return to the guestion of statistiecs for a
moment to address an issue that may be of concern to you.
Recently, misleading reports circulated to the effect that more
than 400 procurement fraud cases had been referred by the Defense
Department to the Unit for prosecutive action., fThat is simply
incorrect. The pumber "4060" included cases already prosecuted,
ceses awalting prosecutive action, matters that have been brought
to prosecutors for preliminary screening only and matters brought
to the Unit's attention for informational purposes only. In
fact, a mejority of the 400 matters brought to the Unitts

attention were for informaticnal purposes only,
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This incident, however, led us to examing, along with our

c¢olleagues at the Defense Department, the manner in which we

account for our respeciive caseloads and how we use the key term
"referral.” We discovered that DOD and DOJ had been using the
term “referral™ to describe completely Gifferent events in the
case development process. The term “referral”™ was understood by
sore to describe all matters brought to the Unit's attention for
mere informational purposes. 7Tt was used by DOD to describe each
matter investigators brought to the tnit for screening where
itirtle or no investigative work had been done. DOJ had bean
traditionally defining *"referral® ags a case which had been
substantially investigated or which had been brought bafore a
grand djury. This c¢reated confusion about the number of matters
in the advanced stage of investigation or awaiting prosecutive
action.

We have met with the Department of Defense and agreed on a
common definition of "referral.” That term is now defined for
statistical and tracking purposes to mean "referral for
screening.®  The Department of Justice Fraud and Corruption
Tracking {FACT} System requires the completion of a FACT form for
each investigation of government fraud, official corruption or
theft of government property that is "referred” to the FBI or to
a Department of Justice attorney for a preliminary prosecutive
Gpinion,

A “referral® to the Unit occurs when the Unit screens a
matter and renders one of the following prosecutive opinions:
{1) the Unit accepts the matter for ¢riminal prosecution {that
is, grand jury investigation or other further investigation undex
the direction of a prosecutor) or for civil action: (2} the Unit
refers the matter to an appropriate U.S. Attorney's Cffice; {3}
the Unit returns the matter for more investigation; or (4) the
Urit declines prosecuticn. Inforration merely forwarded to the
Unit without a specific request for a prosecutive decision wili

not constitute a referral.,



The above definition of “referral" for statistical angd
tracking purposes includes many situations in which littie or no
investigative work wiil have been accomplished at the time the
Unit renders a2 preliminary prosecutive opinion. ‘therefore, th:
number o©f "referrals™ for screening does not result in a
statistic that reflects the number ©f casez at or near
prosecution. We are hopeful that this refinemert in how we keep
statistics will eliminate unfortunaste misunderstandings such asg
those which occurred recently.

The Attorney General recently anncounced an eight bill
Anti~Fraud Enforcement Initiative to strengtaen our ability to
attack fraud against the government. The eight bills which make
up‘this anti-fraud legislative package would give the Department
of Justice important and, in some cases, long overdue weapons
with which to deter fraud and bribery in connection with federal

programg inciuding Department of Defense programs.

These bills would: {1} make several t¢hanges in the False
Ciaims Act to c¢larify ambigaities which have developed in case

law and otherwise improve ihe government's ability to investigate

and prosecute fraud cages and collect judgments; {2} establish an
administrative mechanism for eivil prosecution of claims under
$100,000; {3) provide that suits brought to challenge the award
of & government contract be heard exclusively in the Claims
Court, a forum with great experience in dealing with government
contracts; {4) pexmit the government to void contracts and grants
tainted by bribery and allow the govermment to recover up to han
times the amount of any bribe; (5) aid investigative efforts by
permitting Department of Justice attorneys investigating civil
Faige Claims Act cases to gain access to material presented to a
grand jury in related criminal prosecutions; {6} clarify pOD
suditors’ right of access and provide them with the necesgary
tools to subpoena the books and records of & contractcor; make

non«reimbursable legal feea of a DOD contractor; and empower the
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Court to assest the coste oi investigation and prosecution upon
conviction: {7) replace current provisions relating to computer
cffenses with a more appropriate and effective set of computer
crime laws; and {8} permit the Attorney Genera}l to retain private

counsel to aid in the collection of debts owed the United States,

Let me peint out that there are limits te what the c¢riminal
qustice system gan do. Criminal prosecutions provide one
important weapons for eésmring integrity in the procurement
process, But a criminal prosecution c¢an be used oaly where
fraudulent intent OY corruption can be proved beyond a reasonable
doubt, ¥n the vast majority of cases of procurement waste or
abuse ~ fraud either is not present cr cannct be proven. Many of
tne problems invelving defense contracters de not involve issues
of fraud «~- for example, purchasing equipment not needed or used,
or purchasing eguipment in uneconomical quantities, resulting in

outrageous prices.

In these ingtances, integrity in the procurement system can
be achieved through other toolg: effective contract procedures,
internal controls, and vigorous use o©of the suspension and

debarment process.

But it is alse impertant that the public wunderstands that
there will be situations where constiturional rights will
interfere with prosecutions that include 23l guilty persons. For
example, wien an auditor finds that domething is wrong with the
bocks of & corporation and the only information we have is that
which is on paper, i.e, thare's two sets of books, we can't haul
that Lookxgeper into the grand jury and force him or her to tell
us why there are two sets of figures, The Fifth Amendment
protecty each of us against self-incrimination. So it usually
turng out that the bookkeeper's attcrney comes in and says, "You

give immunity and the boorkeeper will talk.” That is how white
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collar, i.e. paper trail, .cases are worked. These are not bank
robheries or crimes of vicolenge where the very fact of committing
the criminal act wsually assumes the reguisite intent or
knowledge for prosecution, We have made a choice in this society

of freedom and protection from exXcessive governmental

intrusion that it is better to have the Hill of Rights than to
get all these guilty of committing evimes. I am not ready to

change that; ! am sure this Committee is also not. Therefore,
we commit ourselves to pursue vigorously these offenders, and

algo that we will do 50 without wiolating the Constitution.
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JUSTICE DEPARTMENT RESPONSES TO QUESTIONS
SUBMITTED BY ZENATOR SPECTER AT THE
OCTOHER 1, 198% DEFENSE PROCUREMENT FRAUD HEARING

I. The stated goal of the Defense Procurement Fraud Unit is to
combat fraud in the defense procurement process by prosecuting
cases which are complex and nationally significant, What
resources of the Department of Justice have been devoted to
achieving that wosl?

Hesponse:

The BDepartment of Justice is committed to providing all
necessary resources to prosecute effectively cases of defense
procurement fraud., As you know, in Apgust 1982, the Attorney
General and the Secretary of Defense established the _efense
Procurement Fraud Unit to concentrate and coordinate national
efforts to fight defenss produrement fraud. The Unit was set up
as an integral part of the Fraud Section, Criminal Division., Its
cyrrent staffing is the result of gradual growth in the Unit

since its inception,

The Unit has a current staff total of thirteen full-time and
two part~time attorneys; this number inciudes seven Fraud Section
prosecutors, one Asgistant United States Attorney from the
Fastern District of WVWirginia, two Department of Justice Civil
bivisicn attorpeys (part«time}, and Ffive atforneys on detail from
the Army {1}, WNavy {1}, Air Force ({1}, and Defense Léqistics
Agency (2}, Additional staff consists of five investigaters on
detail from the Pefense Criminal Investigative Service {1}, Air
Force Office of Special Investigations {{}, Maval Investigative
Service {1}. Army Criminal Investigative Command (1}, and ¥BI
{1}; an anditor from the Defenee Contract Aufdit Agency; a
Criminal Pivision paralegal; a Criminal Division secretary and a

Defense Department secretary.
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fn addition to the Department of Justice attorneys assigned
to the Unit, attorneys from both the Fraud Section and the Civil
Division can he assigned to particular Unit cases requiring
additional rescurces. The Fraud Section has 36 attornéys in
addition to those assigned to the Unit. Of those 36, eight are
currently spending a portion of their time on matters invelving

rajor defense contractors.

The Justice Department’s 94 United Stategs Attorneys’ Offices
throughout the country have also committed rescurces Lo working
defense procurement fraud cases. Several United States Attorneys’
offices, such an those in the Northern District of Texas and
the Southern District of Chic, have designated prosecutors to
specialize in defense procurement fraud cases., In addition, 23
United States Attorneys’ ©€ffices in areas of major defense
contracting have recently designated Agsistant United States
Attorneys to serve as defense procurement fraud representatives
te assis in the exchange of contract fraud expertise and the
development of cases throcghout the country.

2. What 1s the process for initially screening cases to determine
whether or nhot they meet the standards of *complex™ or "nationally

significant"? How do these cases differ from those which would
ordinarily be routed through the U.§. Attorneys’ Offices?

RESQGB LAk

The Defense Procurem:nt Freud Unit pruvides centralized
preliminary screening of porsntially significant defense
procurement fraud caszs.  These significant cases are: (1) ali
audit reports involving suspected cost mischarging and other
acrounting fraud matters generated by the Defense Contract Audit
Agency (DCAA}:; {2} significant investigative matters not
originating from DCAA such as defective products and false
testing certification; {3) all other DOD contract fraud matters

with an estimated loss in excess of $100,0060; and {4) "rib vy and
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corruption matters regarding widespread corruption ar a specific

favisit: ~r matters involving senicr government contract officials.

The Unitad Srates Attorneys’ Offices review cases that do
not meet the Unit's criteria, e.4., cases where the estimated
losses do not sxceed 5104,008, There are alsc cases in the
United States Attorneys’ Offices that were brought to them before
the Unit's centralized screening function was placed in

operation.

The preliminary screening by the Defense Procuremsnt Fraud
Unit iz bhasically a preliminary evaluation for potential

criminality so the Departments of Justice and Defense can focis

on macvters with prosecutive potential., The Unit screens matters
at a very early stage, far in advance of the point prosecutors
usually become invelived, fThis process enables the Unit to

util.ze investigative resources more effectively.

If a screened mattey contains sufficient infocrmation when
received, Unit prosecutors can determine whether to accept it for
eriminal prosecution or ¢ivil action, refer it to the appropriate

U.5. Attorney's Office or decline prosecuation.

If a matter docs not contain sufficient informacion to make
an initiel decision, the Unit wili direct the investigating
agency to conduct furthey investigation to obtain this
information, Since the Unit is staffed wiih experiencaed
prosecutors, investigators and DO contvact lawyers, they are
able to suggest initial investigative steps o focus on matters
of ecriminal potential and separate out matters that are eiwvil,
contractual or accounting disputes, The stafl is also able to
coordinate audit and investigative resocurces to insure the

effective development of complex procurement cases,
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The Unit provides Lleadership for all 0.2 Attorneys in
designating priority areas of investigation ana prusecution, The
areas it considers particularly significant are cases invelving
defective products, labor mischarging, defective pricing, and
coryuptioh., As you know, most defense procurement ‘raud cases
are worked by United States Attorneys' Offices. The majority of
the cases the Unit works are also prosecuted in sonjunction with
a U.S. Attorney's Qffice. Because the Unit staff has expe.ience
in tnvestigating and prosecuting these cases, they are able to
Aassint U.8. Attorneys by providing prosecutive and technical

“tise as well as by insuring effe¢tiveicoordinatlon of
investigative and auwdit esuppors. The decision to work a case
within the Unit or forward ‘'t to a U.5. Attorney's Office depends
less on the rature of the matier than on the rescurces and
sechnical expertise of a U.%. Attorney’s Office since the level

af esxperience in handling these types of cases varies widely.

3. How many investigations have been conducted since the
establishment of the Unit three years agoe? How many of these
investigations have resulted in prosecutions and/or convictions?

Responsey

The Unit does net retain files on all matters brought to it
for screening ar.! prosecutive evaluation. The investigative
files of the Defense investigative ocrganizations and the FBI may

contain such inforuaation.

We 4o retain conviction statistics. Attached is a list f
#11 Dsfense Procurewent Fraud Unit and Fraud Section defense
contract fraud prosecuzions from 1983-198%. The lisgt is an
updated ver-ion of the list prepared for Deputy Assistant
Attorrey General Victoria Teoensing's testimony before the
Ocrober 1, 1985 bDefense Procurement Fraud Hearing of the
Subcommittee on Admiristrative Practice and Procedure, Senate

Committee on the Judiciary. As you know, most defense
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procurement fraud cases are handled by United States Attorneys'

Offices, The attached list of prosecutions does not include any
of numerous convictions by Unite ? States Attorneys® Offices, such
as the conviction of General Electric Company, the conviaction of
Natisnnal Semi-Conductnr Corperation, and the conviction of

Rockwell Internationsl Corporation.

4. What would be the Justice Department’'s positcion toward
restricting the ability of a trial judge to grant individual
corpetate officers freedom from prosecutian in return for a
corporate guilty plea? In how many instances deoeg thig situation
arige, and how would you intend to desl with it?

Response:

he law provides that gorporations are liable for the
fraudulent actions of their corporeste officials axd certain
employees. The decisgion to proeosecute individuals and/or
corporations depends on the law and‘evidence in a particular
case. It is the Department’s policy to progsecute both
corporations and individuals invelved in fraud. We have been and

will continue o ke as tough on Sontracters as the -w and

evidence in a case will zliow.

We know of no ingtances in waich a judge has élsmissed a
cage against an iadividual in exchange for a corporate guilty
plea, If such a situation did arise, we would cpiose any

dismissal by the court.
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Senator GraAssLEY. It has become increasingly cbhvious, both from
today’s testimony and from the record of performance, that major
changes are in order in the battle against defense fraud.

There is a mismatch between rhetoric and record, a serious
breach of trust for the public. Both the Department of Defense and
Justice have a credibility gap to fill. They have chosen to satisfy
their obsession with looking good, rather than deal forthrightly
with a clear and growing danger.

In the case of the Department of Defense, there is a feeling of no
guidance or leadership. Those responsible choose not fo be. Some
point fingers and others pass the buck.

Frsud Unit attorneys seem to be in the wrong place a: the wrong
time. They get involved in cases they have no business in, and they
ignore nationally significant cases handed to them on a silver plat-
ter.

Thuse of us on the outside looking in cannot teil if it is a genuine
tragedy or if it is a case of the Keystone Cops. If the desire and the
activity could match the rhetoric, we would be in fine shape. But,
at least for the present, that is wishful thinking.

The concept of the Fraud Unit is, of course, very commendable
and workabl%. Yet it is our window of vulnerability. If we use it
egiectiveiy‘ we deter fraud; if we fail, we are wide open and vulner-
able.

Unfortunately, our Fraud Unit is inflicted with a disease called
bureaucracy. It can only deal with what is familiar to them,

Peter Drucker, the management specialist, says the following
sgbout bureaucracies: They are not paid for what taxpayers and cus-
tomers mean by results in performance: being paid out of budget
allocations changes what is meant by performance or results. Re-
sults in budget-based institutions, or bureaucracy, means larger
budgets. Results, as the term is commonly understood, are, in
effect, secondary. What people mean by a bureaucracy and rightly
condemn iz a mansgement that has come to misconceive itseif as
an end and the institution as a means.

These insights from Drucker helps us understand, but, by no
means excuse, the failures of the Fraud Unit. Historically, this is
our first attempt to combat rampant fraud. It has never before
been achieved; to do an, though, we need innovative techniques and
agg;essim“rﬁ%cution.

mehow, the Fraud Unit has to be shocked into the real world.
It can no longer afford 1o tolerate Justice attorneys playing the
goglstpn Mount Olympus, and the bureaucrats bickering and finger
pointing. _

We have a very serious problem, and all we keep hearing is that
black is white, and that the Fraud Unit’s record is impressive and
that the problem is under control, and then they go back to their
turf wars and internal politics, while tax doliars remain easy prey
for Defense contractors. |

It is not easy to know what to do from here. On the one hand,
the concept of the Fraud Unit is a valid one; on the other hand,
what do you do with a department thet cenies the obvious?

What 18 clear at this point ig that the Departments of Defense
and Justice have a responsibility to correct the - tord, as they have
represented it, to admit that fhey are stricken with bureaucratic
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inaction and to match the magnitude of the problem with the same
magnitude of the effort.

[At 12:41 p.m,, the subcommittee was adjourned, to reconvene at
the call of the Chair.]
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