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PREPARED STATEMENT OF EMORY M. SNEEDEN 

Mr. Chairman and Members of the Committee, it is a  

great pleasure to appear before you to testify regarding  

S. 1134, the Program Fraud Civil Remedies Act of 1985. As  

you know, I am appearing today on behalf of my client, the  

Westinghouse Electric Corporation.  

I would first like to commend the distinguished  

Chairman of this Committee, Senator Thurmond, and the  

distinguished Chairman of the Constitution Subcommittee,  

Senator Hatch, for deciding to hold a hearing on S. 1134.  

This bill has already been favorably reported by the  

Committee on Governmental Affairs and is pending on the  

Senate Calendar. Thus, timely attention is needed to  

address the issues raised by this legislation.  

While no responsible individual or company could  

disagree with the goal of reducing and, if possible,  

eliminating fraud against the Government, it is crucial that  

the legislative mechanism chosen by Congress to accomplish  

that goal be in accord with the Constitution, be fair to all  

parties involved, and be carefully crafted in terms of its  

liability provisions. In its present form, S. 1134 raises  

significant concerns in each of these areas. Moreover, many  

of the issues presented by this legislation, particularly  

those relating to the constitutionality of the bill, are of  

obvious interest to this Committee.  

I appreciate this opportunity to present my views  

and concerns regarding S. 1134. My testimony today will  

identify and briefly discuss those constitutional issues  

that I feel should be of greatest concern to this Committee.  

My client's additional concerns about this bill are detailed  

in an appendix to my statement.  
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ARTICLE III -- SEPARATION OF POWERS  

Mr. Chairman, I would like to discuss two  

constitutional issues that are raised by the provisions of  

S. 1134. One of these issues was not directly addressed by  

the Governmental Affairs Committee, and the other was only  

briefly addressed in the Committee's Report. S. Rept.  

No. 212, 99th Cong., 1st Sess. (1985).  

The first, and most fundamental, issue is whether  

there is an Article III separation of powers problem posed  

by the provisions of S. 1134. Article III of the United  

States Constitution provides that "[t]he judicial Power of  

the United States shall be vested in one Supreme Court, and  

in such inferior Courts as the Congress may from time to  

time ordain and establish." Art. III, §1. The primary  

attribute of an Article III court is that it is comprised of  

judges who have life tenure and who are protected from any  

salary diminution. Despite the clear mandate of Article  

III, courts have recognized that Congress, under certain  

circumstances, has broad authority to create and refer  

seemingly judicial functions to a non-Article III forum.  

That authority is not, however, without limit. For example,  

Congress cannot refer certain disputes between private  

parties to a non-Article III forum. See Northern Pipeline  

Construction Company v. Marathon Pipe Line Company, 102 S.  

Ct. 2858 (1982) (a non-Article III bankruptcy court may not  

adjudicate a traditional state common law contract action).  

Congress has greater authority to refer a matter  

to a non-Article III forum if the dispute is between the  

Government and a private party. This principle, known as  

the "public rights" doctrine, governs referral of matters to  

administrative agencies. Although first set forth in 1856  

in Murray's Lessee v. Hoboken Land & Improvement Co., 18  

How. 272, 15 L.Ed. 372 (1856), the extent of the doctrine is  

still unclear. At a minimum, a public right occurs "between  
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the Government and others." Northern Pipeline, 102 S.Ct. at  

2870 (quoting Ex parte Bakelite Corp., 49 S. Ct. 411, 416  

(1929)). See_ also Crowell v. Benson, 52 S. Ct. 285 (1932).  

The fact that the United States is a party to the  

proceeding, however, is a "necessary but not sufficient  

means of distinguishing 'private rights' from 'public  

rights'." Northern Pipeline, 102 S.Ct. at 2870 n.23.  

Case law also indicates that a public right is one  

statutorily created by Congress, not one that historically  

existed at common law. In discussing the holding of  

Crowell, Justice Brennan observed the following in his  

plurality opinion in Northern Pipeline:  

[W]hile Crowell certainly endorsed the  
proposition that Congress possesses broad  
discretion to assign fact finding functions  
to an adjunct created to aid in the  
adjudication of congressionally created  
statutory rights, Crowell does not support  
the further proposition necessary to  
appellants' argument -- that Congress  
possesses the same degree of discretion in  
assigning traditionally judicial power to  
adjuncts engaged in the adjudication of  
rights not created by Congress.  

102 S. Ct. at 2877 (emphasis added).  

Furthermore, Justice Brennan had earlier stated  

that the public rights doctrine:  

extends only to matters arising "between the  
Government and persons subject to its  
authority in connection with the performance  
of the constitutional functions of the  
executive or legislative departments,"  
Crowell v. Benson, 285 U.S. 22, 50, 52 S. Ct.  
76, 292, 76 L.Ed. 598 (1932), and only to  
matters that historically could have been  
determined exclusively by those departments,  
see Ex parte Bakelite Corp., supra, 279 U.S.,  
at 458, 49" S. Ct., at 416 . . . The  
public-rights doctrine is grounded in a  
historically recognized distinction between  
matters that could be conclusively determined  
by the Executive and Legislative Branches and  
matters that are "inherently . . . judicial."  
[citations omitted.] For example, the Court  
in Murray's Lessee looked to the law of  
England and the States at the time the  
Constitution was adopted, in order to  
determine whether the issue presented was  
customarily cognizable in the courts. Ibid.  
Concluding that the matter had not  
traditionally been one for judicial  
determination, the Court perceived no bar to  
Congress' establishment of summary  
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procedures, outside of Art. III courts, to  
collect a debt due to the Government from one  
of its customs agents.  

Id. at 2869-70 (emphasis added).  

Applying these principles to the administrative  

scheme created by the Program Fraud bill, the question  

raised is whether Congress may be improperly referring  

actions based in common law -- matters which have  

historically been heard by the courts -- to an  

administrative agency. Under the bill, persons may have  

adminstrative proceedings brought against them for  

activities essentially amounting to fraud and negligent  

misrepresentation. Actions for both fraud and negligent  

misrepresentation have historically existed at common law.  

See W. Prosser, Law of Torts §105 (1971).  

Liability for these torts exists regardless of the  

passage of any legislation and thus was not created by such  

legislation. Statutes such as the False Claims Act (FCA),  

31 U.S.C. §§3729 et seq., do not create an entirely new  

cause of action for the Government, but instead provide  

additional remedies. See United States v. Mead, 426 F.2d  

118, 123 (9th Cir. 1970) (the False Claims Act is not in  

derogation of the common law but is merely another remedy  

which the government can invoke to protect itself from  

fraud). Case law makes it clear that the United States had,  

and continues to have, a common law right to sue for fraud  

despite passage of the False Claims Act. See United States  

v. Borin, 209 F.2d 145, 148 (5th Cir.), cert. denied, 348  

U.S. 821 (1954) ("It is well settled that no statute is  

necessary to authorize the United States to recover funds,  

the illegal payment of which was induced by fraud."); see  

also United States v. Silliman, 167 F.2d 607, 611 (3rd  

Cir.), cert. denied, 335 U.S. 825 (1948) (the fact that  

Congress passed a statute applicable to those who make false  

claims is not to be interpreted as depriving the United  

States as plaintiff of remedies which it has for violation  

of a common law right).  
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S. 1134 would also provide the Government with  

remedies that are not available at common law. For example,  

the bill provides for the imposition of civil penalties of  

up to $10,000 for each violation of its provisions. Under  

the bill, a person is liable for an "assessment" of twice  

the amount of a claim or portion of a claim determined to be  

false or fraudulent, rather than for "damages."  

While S. 1134 provides new remedies, the causes of  

action involved are still clearly grounded in common law.  

Thus, the administrative scheme established in the present  

legislation may be distinguished from that considered by the  

Supreme Court in Atlas Roofing Company v. Occupational  

Safety and Health Commission, 97 S.Ct. 1261 (1977). In  

Atlas Roofing, the Supreme Court specifically addressed  

whether adjudication of violations of the Occupational  

Safety and Health Act (OSHA) violated the Seventh  

Amendment's requirement that the right to a jury trial be  

preserved in suits at common law. The Court also discussed,  

however, the public rights doctrine and the circumstances  

under which Congress could refer adjudication of certain  

rights to an administrative forum. While the Court noted  

that new remedies were created by OSHA, it also pointed out  

that the Act created a "new statutory duty" to avoid  

maintaining unsafe or unhealthy working conditions. Id. at  

1264. The Court further noted that existing state statutory  

remedies and common law remedies for actual injury and  

wrongful death remained unaffected. Id.  

With regard to referral of violations of the Act  

to an administrative forum, the Court stated that "Congress  

has often created new statutory obligations, provided for  

civil penalties for their violation, and committed  

exclusively to an administrative agency the function of  

deciding whether a violation has in fact occurred." Id. at  

1266-67 (emphasis added). The Court went on to make clear,  

however, that the new statutory duty created by OSHA was not  
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based in common law:  

Congress found the common-law and other  
existing remedies for work injuries resulting  
from unsafe working conditions to be  
inadequate to protect the Nation's working  
men and women. It created a new cause of  
action, and remedies therefor, unknown to  
common law, and placed their enforcement in a  
tribunal supplying speedy and expert  
resolutions of the issues involved.  

Id. at 1272 (emphasis added).  

The administrative scheme which would be  

established by S. 1134 is obviously different from that of  

OSHA. The actions that may be adjudicated in an  

administrative forum under the Program Fraud bill are  

clearly known to common law. Prior to passage of any  

statute, the Government could have brought a common law  

action for fraud or negligent misrepresentation to recover  

its losses resulting from such activities. By contrast, the  

passage of OSHA created a new statutory duty and provided  

the Government with the authority to prosecute a breach of  

that duty. Prior to enactment of OSHA, the Government had  

no authority to bring suit against an employer. Instead,  

only the employee or his family was entitled to bring suit  

for injury or wrongful death. Thus, in enacting OSHA,  

Congress provided a totally new cause of action for the  

Government. S. 1134, on the other hand, essentially  

codifies previously existing common law actions and provides  

additional remedies unavailable at common law. The former  

may clearly be referred to an administrative forum. The  

latter should be referred to an administrative forum only  

after carefully analyzing the Article III implications.  

The mere passage of a statute that codifies the  

essence of previously existing rights should not  

automatically convert such rights into statutory causes of  

actions that may then be referred to a non-Article III  

forum. Acceptance of such a proposition could result in a  

serious weakening of Article III protections. Congress  

could, if it wished, codify numerous common law rights and  
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then require that they be litigated in an administrative  

forum. This cannot be an appropriate result.  

Mr. Chairman, the case law governing the issue of  

which matters may be referred to a non-Article III forum and  

which matters must be heard by an Article III judge is far  

from clear. As Justice White pointed out in his dissent in  

Northern Pipeline, this is "one of most confusing and  

controversial areas' of constitutional law." 102 S.Ct. at  

2883.  
For example, in the recent case of Thomas v. Union  

Carbide Agricultural Products Co., 105 S.Ct. 3325 (1985),  

the Supreme Court, through Justice O'Connor, criticized the  

analysis of the public rights doctrine found in Justice  

Brennan's plurality opinion in Northern Pipeline. In Union  

Carbide, the Court upheld a provision of the Federal  

Insecticide, Fungicide, and Rodenticide Act (FIFRA)  

requiring mandatory arbitration of disputes between private  

parties regarding compensation for the use of certain data  

by the Environmental Protection Agency. The Court noted  

that the rights involved resulted from the passage of FIFRA  

and did not depend on, or replace, a right to compensation  

under state law. Id. at 3335. Justice O'Connor found,  

however, that the public rights doctrine does not provide a  

"bright line" test for determining the requirements of  

Article III. Id. at 3336. She noted in dictum that the  

statutory scheme approved in Crowell v. Benson involved the  

displacement of a traditional cause of action and affected a  

pre-existing relationship based on a common law contract for  

hire -- an action which would clearly have fallen into the  

range of matters reserved to Article III courts under the  

holding of Northern Pipeline. Id. Justice O'Connor  

concluded that "practical attention to substance rather than  

doctrinaire reliance on formal categories should inform  

application of Article III" and counseled that consideration  

be given to the origin of the right at issue and the  
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concerns that guided Congress to select a particular method  

of dispute resolution. Id. Also important to an analysis  

of S. 1134, she emphasized that the majority in Northern  

Pipeline did not "endorse the implication of the private  

right/public right dichotomy that Article III has no force  

simply because a dispute is between the Government and an  

individual." Id.  

Northern Pipeline and Union Carbide, taken  

together, present at best a confused picture of what matters  

must be reserved to an Article III court. Congress has a  

responsibility, however, to consider this issue and to make  

its best determination of whether passage of S. 1134 would  

comport with the requirements of Article III. It must also  

determine whether, as a policy matter, actions based in  

common law fraud and negligent misrepresentation should be  

referred to a non-Article III forum where the right to a  

jury trial and other procedural rights are not afforded. As  

the Members of this Committee well know from their strenuous  

efforts to enact a constitutional bankruptcy system,  

consideration of the Article III implications of a piece of  

legislation is vital to its ultimate survival.  

SEVENTH AMENDMENT -- RIGHT TO TRIAL BY JURY  

By requiring adjudication in an administrative  

forum, S. 1134 obviously does not provide for a trial by  

jury. The Seventh Amendment to the United States  

Constitution, however, requires that "[i]n suits at common  

law, where the value in Controversy shall exceed twenty  

dollars, the right to trial by jury shall be preserved."  

Throughout the years, courts have treasured and safeguarded  

this constitutional right. "It is assumed that twelve men  

know more of the common affairs of life than does one man;  

that they can draw wiser and safer conclusions from admitted  

facts than can a single judge." Sioux City & Pacific  

Railway Co. v. Stout, 84 U.S. (1 Wall.) 657, 664 (1873).  

Moreover, "[m]aintenance of the jury as a fact-finding body  
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is of such importance and occupies so firm a place in our  

history and jurisprudence that any seeming curtailment of  

the right to a jury trial should be scrutinized with the  

utmost care." Beacon Theatres, Inc. v. Westover, 79 S.Ct.  

948, 952 (1959) (quoting Dimick v. Schiedt, 55 S.Ct. 296,  

301 (1935)).  

As stated earlier, an action brought under the  

Program Fraud bill is essentially a common law action for  

fraud or negligent misrepresentation. When the only remedy  

sought for fraud or misrepresentation is damages, the action  

is legal in nature and the accused must be given a jury  

trial. 9 C. Wright & K. Miller, Federal Practice and  

Procedure §2311 (1971).  

The Program Fraud bill permits an "assessment" of  

twice the value of a false claim made to the Government and  

provides for a $10,000 "civil penalty" for false claims or  

statements. Its proponents agrue that the bill is meant to  

compensate the Government for its injuries and to provide a  

mechanism to punish persons who defraud or who misrepresent  

facts. Although they bear the statutory labels of  

"assessments" and "penalties," these provisions by their  

form and function are analagous to damages and punitive  

damages. Federal courts have held that there is a  

constitutional right to have a jury assess punitive damages  

for fraud. Smyth Sales, Inc. v. Petroleum Heat & Power Co.,  

141 F.2d 41 (3rd Cir. 1944). A jury trial should therefore  

be provided for what is arguably a codification of a common  

law action for fraud or misrepresentation which carries the  

familiar threat of damages or punitive damages.  

The cases relied on in the Governmental Affairs  

Committee Report do not counter the assertion that a jury  

trial was mandated in common law actions for fraud in which  

damages were sought. As discussed earlier, the Supreme  

Court in Atlas Roofing v. Occupational Safety and Health  

Review Commission, 97 S.Ct. at 1272, specifically noted that  

65-382 0 - 8 7 - 5  
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the cause of action created by Congress when it enacted OSHA  

was "unknown at common law." Similarly, in National Labor  

Relations Board v. Jones & Laughlin Steel Corp., 57 S.Ct.  

615 (1937), the Supreme Court rejected a Seventh Amendment  

challenge to the National Labor Relations Act, and noted  

that:  

[t]he instant case is not a suit at common  
law or in the nature of such a suit. The  
proceeding is one unknown to the common law.  
It is a statutory proceeding. Reinstatement  
of the employee and payment for time lost are  
requirements imposed for violation of the  
statute and are remedies appropriate to its  
enforcement. The contention under the  
Seventh Amendment is without merit.  

Id. at 629. The Report quotes the preceding language but  

does not address the fact that actions under the Program  

Fraud bill are in the nature of common law suits and that  

actions for fraud and negligent misrepresentation are  

clearly known to the common law. Report at 32. The  

creation of a statutory scheme per se should not render  

these actions purely "statutory" proceedings not subject to  

the Seventh Amendment. As with the Article III analysis,  

such an interpretation cannot be correct because it could  

lead to an emasculation of the Seventh Amendment.  
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ADDITIONAL COMMENTS OF  
WESTINGHOUSE ELECTRIC CORPORATION  

CONCERNING S. 1134  
THE PROGRAM FRAUD CIVIL  

REMEDIES ACT OF 1985  

STANDARD OF KNOWLEDGE  

S. 1134 makes a person liable for statements or  

claims which that person knows or has reason to know are  

false, fictitious, or fraudulent. §§802(a)(l) and (2). The  

bill defines "reason to know" as acting in "gross negligence  

of the duty to make such inquiry as would be reasonable and  

prudent to conduct under the circumstances to ascertain the  

true and accurate basis of the claim or statement."  

§801(a)(6). S. 1134 thus incorporates a negligence standard  

which is not the prevailing standard in case law developed  

under the False Claims Act.  

The clearly predominant view among the circuit  

courts of appeal is that the Government must show actual  

knowledge of falsity. See, e.g., United States v. Hughes,  

585 F.2d 284 (7th Cir. 1978); United States v. Ekelman &  

Assoc., 532 F.2d 545 (6th Cir. 1976); United States v.  

Children's Shelter, Inc., 604 F. Supp. 865 (W.D. Okla.  

1985); and United States v. DiBona, 614 F. Supp. 40 (E.D.  

Pa. 1984)(noting that five of eleven circuits have held that  

the Government must show that the defendant knew the claims  

to be false). At least two other circuits require not only  

actual knowledge of falsity, but also specific intent to  

defraud the Government. See United States v. Mead, 426 F.2d  

118 (9th Cir. 1970); United States v. Thomas, 709 F.2d 968  

(5th Cir. 1983).  

As part of its justification for a negligence  

standard, the Governmental Affairs Committee cites the  
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decision of the Eighth Circuit in United States v.  

Cooperative Grain and Supply Company, 476 F.2d 47 (1973). In  

that case, the Court held that extreme carelessness or  

recklessness could constitute sufficient knowledge or intent  

to establish liability under the False Claims Act. No other  

circuit, however, has adopted this interpretation of the  

FCA. Moreover, a generous reading of Cooperative Grain is  

required to find support for the negligence standard cur- 

rently contained in S. 1134.  

The bill clearly goes beyond the language of  

Cooperative Grain concerning extreme carelessness and reck- 

less disregard for the truth to impose a duty on a claimant  

or person making a statement to conduct a "reasonable and  

prudent" inquiry to determine the truth of the claim or  

statement. As the Public Contract Law Section of the  

American Bar Association pointed out in its report dated  

February 14, 1986, on the standard of knowledge under S.  

1134, the inclusion of a duty of inquiry shifts the focus  

from the defendant's actual state of mind to whether he  

complied with the conduct expected of a hypothetical  

reasonable and prudent person. This presents the  

possibility that a person acting in a good faith belief that  

his claim or statement was accurate could nevertheless be  

found liable under the Program Fraud bill because he failed  

to make a reasonable inquiry to determine whether the claim  

or statement was indeed accurate.  

In light of the significant penalties provided for  

in the bill, the fact that actions for fraud have  

traditionally required some showing of knowledge of falsity,  

and the significant diminution of procedural protections  

under the bill, the standard of knowledge currently found in  

S. 1134 would appear inappropriate. It seems more proper,  

under these circumstances, for the standard of knowledge to  

focus on the defendant's state of mind and to require some  
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showing of actual knowledge of falsity or deliberate action  

on the part of the defendant.  

COVERAGE OF STATEMENTS UNRELATED TO CLAIMS  

S. 1134 makes a person liable for false,  

fictitious or fraudulent statements, made to the Government  

or to intermediaries, that are unrelated to any claim.  

§802(a)(2). This is an extremely broad provision and, as  

the Governmental Affairs Committee Report acknowledges,  

represents a change from existing law. There is currently  

no civil penalty for false statements unrelated to a claim.  

There is only a criminal statute, 18 U.S.C, §1001, covering  

such behavior. Unlike S. 1134, however, the criminal  

statute does not cover statements negligently made. Also,  

the criminal statute requires a higher standard of proof to  

establish culpability. The coverage of statements made to  

intermediaries, rather than directly to the agency, is also  

troublesome and will be difficult for a corporation to  

monitor. This is of concern because the Report makes clear  

that a corporation will be held liable for the "collective  

knowledge" of its employees under the doctrine of respondeat  

superior. Report at 22.  

Moreover, §802(a)(2) permits the imposition of  

penalties for the making of such statements without any  

requirement that the Government have suffered any loss or  

damage. To the extent that S. 1134 provides for penalties  

for activities resulting in no loss to the Government, the  

bill looks increasingly like a penal statute rather than the  

remedial statute which it is intended to be.  

NO REQUIREMENT THAT THE GOVERNMENT PROVE DAMAGE TO RECOVER  

The False Claims Act currently provides that a  

person is liable for a civil penalty of $2,000 plus an  

amount equal to twice the amount of damages the Government  

sustains "because of the act of that person." 31 U.S.C.  

§3729. Thus, under the FCA, in order to recover double  
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penalties, there must be some causal connection between the  

false or fraudulent activity of the defendant and the  

damages sustained by the Government. See United States v.  

Miller, 645 F.2d 473 (5th Cir. 1981) (Government must  

demonstrate element of causation between false statements  

and loss; in federal housing case, Government must show that  

false statements in the application were the cause of  

subsequent defaults).  

Section §802(a)(1) does not include such an  

element of causation. The bill provides for an assessment,  

"in lieu of damages sustained by the United States because  

of such claims," of not more than twice the amount of such  

claim, or portion of the claim, determined to be false or  

fraudulent. A person may therefore be held liable for a  

double assessment regardless of whether his false or  

fraudulent claims, or statements related thereto, caused any  

damage or harm to the Government. This is in significant  

contrast to existing law under the FCA, and completely  

eliminates the Government's burden of proof in this area.  

Furthermore, under the bill, there is no requirement that  

there be a causal connection between a person's false or  

fraudulent activities and any damage to the Government in  

order to impose civil penalties of up to $10,000 for each  

claim or statement.  

As with coverage of false statements causing no  

loss to the Government, the absence of requirements that the  

Government prove its damages, and prove that the defendant's  

activities caused those damages, makes S. 1134 look  

increasingly like a penal, rather than a remedial, statute.  

Moreover, the substantial civil penalty of $10,000 for each  

false claim or statement, in addition to the $2,000 penalty  

already available under the FCA, contributes to this impres- 

sion. Nevertheless, S. 1134 does not provide the procedural  

protections normally afforded in criminal proceedings.  
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"PREPONDERANCE OF THE EVIDENCE" STANDARD OF PROOF  

Section 803(e) of the bill provides that a  

determination of liability shall be based on the  

preponderance of the evidence. Although the Governmental  

Affairs Committee Report cites one case suggesting that this  

is the appropriate standard of proof under the FCA, Report  

at 16, the circuit courts of appeal are split on this issue,  

with several courts requiring clear and convincing evidence  

of fraud. At least the Second, Sixth, and Ninth Circuits  

have chosen some version of the clear and convincing burden  

of proof. See, e.g., United States v. Milton, 602 F.2d 231,  

233 (9th Cir. 1979); United States v. Ekelman & Assoc., Inc.  

532 F.2d 545, 548 (6th Cir. 1976); United States v. Foster  

Wheeler Corp., 447 F.2d 100, 101 (2nd Cir. 1971). Moreover,  

clear and convincing evidence is normally the standard of  

proof in civil fraud cases between private parties. See,  

e.g., Davis v. Upton, 250 S.C. 288, 157 S.E.2d 567 (1967).  

The higher standard of proof appears more  

appropriate here since cases under the bill will often  

involve allegations of fraud that have historically required  

clear and convincing evidence to establish liability. Also,  

requiring a higher standard of proof would provide some  

counterbalance to the loss of procedural protections that  

occurs when cases are litigated before an administrative  

agency. The elevated standard of proof would also provide  

some assurance that the severe penalties available under  

S. 1134 would not be improperly imposed.  

SUBPOENA AUTHORITY  

One of the most disturbing and potentially  

far-reaching features of S. 1134 is the subpoena authority  

given to the agency's investigating official. That official  

would have authority to require production of "all  

information," including documents, reports, answers,  

records, accounts, papers and data "not otherwise reasonably  
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available to the authority." §804(a)(1)(B). There is no  

statutory requirement that the information requested be  

relevant or material to the ongoing investigation or that  

consideration be given to the burden being placed on the  

respondent. Thus, the door is opened for an agency to  

conduct whatever "fishing expeditions" it wishes to conduct.  

Even more significant is the fact that each  

statutory Inspector General is authorized to subpoena the  

attendance and testimony of witnesses. §804(a)(2). Again,  

there is no requirement that the information sought be  

relevant and material to the investigation, just that it be  

"necessary" to the conduct of the investigation. Moreover,  

there is no indication of whether such testimony could be  

discovered by the accused if an action is brought.  

The grant of investigatory testimonial subpoena  

power is highly unusual as illustrated by the fact that the  

Justice Department does not currently have such authority in  

civil fraud cases, nor does the FBI have such authority.  

Despite the fact that it may disapprove the issuance of such  

a subpoena, the Department of Justice is opposed to the  

Inspectors General being given that authority. The  

Department has stated that there is no demonstrable  

justification for such extraordinary powers. It has also  

pointed out that this broad authority creates a potential  

for interference with ongoing criminal investigations and  

has expressed the fear that the procedures for review by the  

Department are unworkable. See Letter from Phillip D.  

Brady, Acting Assistant Attorney General, to Senator William  

S. Cohen (November 4, 1985), reprinted in Report at 36-7.  

Furthermore, the bill provides no satisfactory  

review mechanism either for the issuance of a subpoena duces  

tecum or for a testimonial subpoena. With regard to the  

former, there is no review either at the agency level or by  

the Department of Justice. The Justice Department does have  

some review authority for the issuance of an investigatory  
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testimonial subpoena, but the bill does not require  

affirmative approval by the Department. Such a subpoena may  

be issued if the Department simply fails to take action for  

forty-five days after receipt of notice from an Inspector  

General. With regard to review by a federal court, the bill  

provides that, in the case of contumacy or refusal to obey a  

subpoena, the Justice Department may seek enforcement in  

federal district court. There is no concomitant right,  

however, given to the defendant to bring an action in  

federal court to quash a subpoena issued by an investigating  

official or Inspector General.  

DISCOVERY  

In stark contrast to the sweeping investigatory  

authority given to the Government, S. 1134 permits discovery  

by the defendant "only to the extent that the hearing  

examiner determines that such discovery is necessary for the  

expeditious, fair, and reasonable consideration of the  

issues." $803(f)(3)(B)(ii). While the bill provides that  

discovery shall not be denied "unreasonably", this  

requirement fails to counteract the very broad discretion  

given to the hearing examiner to determine what discovery  

should be permitted. Moreover, the legislative history of  

S. 1134 provides little assurance that discovery will be  

adequate. The Governmental Affairs Committee Report states  

that, in "ordinary" cases, "timely exchange of exhibits,  

witness lists and witness statements will constitute  

sufficient discovery." Report at 15.  

This obviously falls far short of the discovery  

rights available in federal court and hardly seems adequate  

or fair in light of the Government's opportunity to  

investigate and develop its case prior to the hearing  

through the use of its subpoena power. Moreover, discovery  

of certain documents, such as the notice sent by the  

reviewing official to the Justice Department that the  
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official intends to refer a case to a hearing examiner, is  

specifically prohibited. Also, it is unclear whether the  

term "witness statements" would include statements taken by  

the Government pursuant to its testimonial subpoena power.  

Finally, there is no immediate recourse if  

discovery is unreasonably denied by a hearing examiner.  

While a denial of discovery might eventually be challenged  

in a court of appeals on due process grounds, it seems  

preferable to provide some limited review, at least within  

the agency, to prevent abuses.  

$100,000 JURISDICTIONAL LIMIT  

Section 803(c) provides that no allegations of  

liability shall be referred to a hearing examiner if the  

reviewing official determines that the claim involves a  

monetary amount in excess of $100,000 or property or  

services valued at over $100,000. Since §803(c) by its  

terms applies to claims over this amount, it is unclear  

whether this "jurisdictional" requirement applies to  

statements unrelated to claims. Furthermore, the  

determination of whether an amount in excess of $100,000 is  

involved is subject to little review. The Justice  

Department does not review the agency's file, but instead  

receives a summary prepared by the reviewing official.  

Despite its obvious importance, judicial review of this  

determination is precluded by §805(a)(l). Also, varying  

results may obviously be achieved depending on which claims  

an agency determines are related and should be aggregated  

toward the $100,000 limit.  

Finally, it is clear that a person's ultimate  

liability may far exceed $100,000 once the amount of the  

claim is doubled and civil penalties are added. Thus, very  

substantial penalties may be imposed on a person who has  

only had the opportunity to litigate before an  

administrative agency.  
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"ADEQUATE" EVIDENCE TO REFER CASE TO DOJ  

S. 1134 provides that, if the reviewing official  

determines there is "adequate" evidence to believe that a  

person is liable under §802, the reviewing official shall  

transmit to the Department of Justice a written notice of  

the official's intention to refer the allegations to a  

hearing examiner. This notice must include a statement of  

the reasons for referring the allegations, a statement of  

the supporting evidence, a description of the claims or  

statements, an estimate of the amount of money or the value  

of services or property involved, and a statement of any  

exculpatory or mitigating circumstances. §803(a)(2).  

There are several problems with this provision.  

First, the term "adequate evidence" is an unfamiliar legal  

term and is not defined in the bill. Second, it is  

questionable whether the Department will be able to provide  

effective review of the agency's determination of adequate  

evidence. The Department does not receive the agency's file  

on the investigation, but rather a summary of the case  

prepared by the reviewing official. Moreover, the referral  

of the case to a hearing examiner takes place automatically  

if the Justice Department fails to take action within ninety  

days. Finally, judicial review of an reviewing official's  

determination of adequate evidence is specifically  

prohibited. §805(a)(1).  

PROCEDURAL PROTECTIONS COMMITTED TO THE DISCRETION OF THE  
HEARING EXAMINER"  

Several key procedural protections provided for in  

the bill are committed to the hearing examiner's discretion.  

As noted earlier, the extent of discovery permitted is  

entirely within the discretion of the hearing examiner. The  

opportunity for the defendant to submit facts and arguments,  

among other things, is also basically within the discretion  

of the hearing examiner since the examiner determines "when  

time, the nature of the hearing, and the public interest  
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permit" such submission. §803(f)(2)(B). The hearing  

examiner also determines, subject to agency regulations,  

whether a particular line of cross-examination is "required  

for a full and true disclosure of the. facts."  

§803(f)(2)(E). While an egregious denial of these  

procedural protections may ultimately be reviewable in a  

court of appeals on due process grounds, other  

determinations by a hearing examiner not rising to the level  

of a due process violation may have a very detrimental  

impact on the presentation of a person's case.  

EVIDENCE ADMISSIBLE AT THE HEARING  

S. 1134 does not address the admissibility of  

evidence at the hearing. It is generally recognized,  

however, that the Federal Rules of Evidence do not apply in  

administrative proceedings. Thus, for example, hearsay is  

admissible in an administrative hearing and may provide the  

substantial evidence upon which the hearing examiner's  

decision is based. See Johnson v. United States, 628 F.2d  

187 (D.C. Cir. 1980).  

VENUE  

Under §803(f)(4), the hearing must be held in the  

judicial district in which the person resides or does  

business, in the judicial district in which the claim or  

statement was made or presented, or in such other place  

agreed to by the hearing examiner and the person. This  

provision presents the possibility that cases may often be  

brought in the District of Columbia if the mere submission  

of a claim or statement to an agency located in Washington,  

D.C, would constitute the making or presenting of a claim  

there. It is important to keep in mind that S. 1134 covers  

persons such as students applying for federal loans or  

individuals seeking federal employment. To allow the  

hearing to be held in Washington, D.C., may effectively deny  

many individuals their right to a hearing. Since S. 1134  
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purports to cover only small cases, it would seem more  

appropriate to require that the hearing be held in the  

judicial district in which the person resides or does  

business .  

CONCLUSION  

The Program Fraud Civil Remedies Act of 1985 is  

meant by its proponents to be a "mini False Claims Act" that  

simply provides a mechanism for adjudicating certain cases  

which the Department of Justice often declines to prosecute  

because the expense of litigation frequently exceeds the  

amount of the claim. The Governmental Affairs Committee  

Report states that S. 1134 "is intended to capture only  

conduct already prohibited by federal criminal and civil  

statutes which could be litigated in federal court but is  

not." Report at 10. This statement fails to adequately  

describe the sweeping changes in existing law that S. 1134  

would make.  

As explained above, the bill makes very  

significant changes in the scope of liability and burden of  

proof. Under the knowledge standard of the bill, for  

example, persons acting in good faith, who would not have  

been liable under the existing False Claims Act, may now  

have administrative proceedings brought against them. Also,  

the Government is no longer required to prove that it has  

suffered any damage as a result of a defendant's false or  

fraudulent claim. Nor is the Government required to prove  

its case by clear and convincing evidence. Certain  

activities which, until now, have only been prosecuted  

criminally -- for example, the making of false statements  

resulting in no loss to the Government -- may now be the  

subject of a civil action.  

These changes in liability and the Government's  

burden of proof are of even greater concern when coupled  

with the significant decrease in procedural protections that  

will result from adjudication of such cases in an  
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administrative forum. No longer will a defendant be able to  

present his case to an Article III judge, whose independence  

and impartiality are protected by the Constitution; nor will  

he be afforded a trial by jury. He will instead be forced  

to litigate his case before an agency hearing examiner who  

is not bound by the provisions of the Federal Rules of  

Criminal Procedure, the Federal Rules of Civil Procedure, or  

the Federal Rules of Evidence. Moreover, he may very well  

be required to litigate his case having been afforded little  

or no discovery, while the agency will have had extensive  

opportunity to develop its case through its newly granted  

investigatory subpoena powers.  

In addition to expanding liability, significantly  

decreasing the Government's burden of proof, and  

substantially lessening procedural protections, S. 1134 also  

provides stiff penalties for violation of its provisions. A  

$10,000 penalty for each false, fictitious, or fraudulent  

claim or statement is superimposed on the present penalty of  

$2,000 under the False Claims Act. Also, the accused is no  

longer liable for twice the damages sustained by the  

Government, but for twice the amount of the entire claim or  

portion of the claim determined to be false. Finally, all  

of these changes are triggered by an agency  

determination -- judicial review of which is specifically  

prohibited -- that an amount of less than $100,000 is  

involved. S. 1134, albeit well intentioned, has the  

anomalous result of affording greater procedural protections  

and narrower liability to persons accused of defrauding the  

Government of substantial amounts of money, while denying  

those same protections to those whose wrongdoing is less  

serious.  
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Senator HATCH. Thank you, Judge Sneeden. We will put that all 
in the record and we appreciate your comments here today. 

Mr. Creighton, why do we not finish with you. 
Mr. CREIGHTON. Thank you, Mr. Chairman. 
Senator HATCH. Let me say this, Judge. I am going to submit 

questions to you in writing and I would like you to take the time to 
answer them and give them back to me. 

Mr. SNEEDEN. I will respond to those, Senator. 
Senator HATCH. Fine. I will do the same for you, Mr. Creighton, 

so there is no reason for you to stay if you like. I would like to just 
save you that time. 

Mr. CREIGHTON. Thank you very much. 
Senator HATCH. We appreciate you being here. 
[The questions of Senator Hatch follow:] 
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Joseph Creighton 
National Association of Manufacturers 

Dear Joe: 
As indicated in the Commiteee's heating on June 17, 1986, 

concerning S. 1134, false claims and fraud legislation, I would 
appreciate your written responses to the attached questions. Please 
return your answers to the Committee in 212 Senate Dirk sen Office 
Building, Washington, D.C. 20510 not later than the close of 
business on July 15, 1986 . If you have any questions please 
contact Jean Leawitt at (202) 224-8191. 

QUESTION 1) : in your testimony, you raise a concern about the 
subpoena authority provided in the Program Fraud Civil Remedies Act. 
Under S. 1134, the agency's inspector general may compel personal 
appearance and testimony without notifying the subject of the 
subpoena of the nature of the questioning or the purpose of the 
investigation. The person subpoenaed is not even given notice that 
he may be accused of wrongdoing. In addition to concerns for the 
lack of Due Process protections for the subject, there are concerns 
that  i t has not been made clear why governmental agencies in civil 
proceedings should be entitled to benefits not available to ordinary 
civil l it igants, particularly when the inspector general already has 
very broad powers of investigation under current law. Can you 
explain more specifically your concerns as to how this authority 
could be abused by the investigating agency? 

QUESTION 2): As you know, the courts today are split among three 
different views of the appropriate standard of knowledge or intent 
for fraud actions, varying from a "constructive knowledge" test , 
adopted only by the eighth circuit, to actual knowledge with 
specific intent to defraud the United States, a position held by the 
fifth and ninth circuits. The majority of circuits rejected both of 
these positions and have adopted the view that proof of actual 
knowledge is required but specific intent to defraud the United 
States is not. I have concerns that both S. 1134 and S. 1652, 
contain a very liberal gross negligence standard. The American Bar 
Association and others have recommended a definition of knowledge 
which includes actual knowledge, deliberate ingnorance and reckless 
disregard for the truth. In your view, what is the appropriate 
knowledge standard for actions for fraud? 
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QUESTION 3): I am concerned t h a t the Program Fraud C i v i l Remedies 
Act p laces the accused  a t a d i sadvantage with regard to the r igh t  to 
discovery when compared  to the protections afforded him during a 
civil tiral. Under S. 1134, the accused has a right to discovery
only to the "extent that the hearing examiner determines that such 
discovery is necessary for the expeditious, fair and reasonable 
consideration of the issues." Under this "expeditious hearing" 
standard, the accused could be denied the right to obtain copies of 
transcripts taken pursuant to the testimonial subpoena of the 
witnesses or to documents subpoenaed. In your testimony you also 
express concerns as to the lack of discovery protection under S. 
1134. what is an appropriate standard for discovery within an 
administrative proceeding alleging fraud? 

Thank you for your willingness to answer these questions. 
With kindest regards and best wishes, 

Sincerely, 

Orrin G. Hatch  
Chairman  
Subcommittee on the Constitution  

OGH:sgl 
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HARRIS 

JOSEPH R. CREIGHTON 

VICEPRESIDENT 
SENIOR LEGAL ADVISOR 

July 24, 1986  

The Honorable Orrin G.Hatch  
The United States Senate  
Committee on the Judiciary  
212 Senate Dirksen Office Building  
Washington, DC 20510  

Dear Senator Hatch:  

Thank you for your letter of July 3, 1986, asking for mycomments onthree  
questions. Unfortunately, theletter didnot reach Harris Corporation until  
Monday, July 21, somy response cannot meet the July 15deadline.  

The three questions deal with three very important issues out ofthe many raised1n  
the NAM statement. These issues illustrate the larger problem that the fundamental  
purpose of this legislation 1s tofacilitate prosecutions andtocurtail the  
present right of accused persons tobetried in court under normal procedural rules.  
Although thepurpose ofcombatting fraud and simplifying procedures is laudable, we  
doubt if it is really necessary to achieve the goal by this limitation ofpersonal  
rights which areguaranteed by the Constitution and have been traditionally  
observed.  

Question 1.  

I appreciate your concern about possible abuse of the testimonial subpoena. Your  
question implicitly asks me tojustify the right of individuals tobe free of  
governmental intrusion into their privacy unless I can demonstrate thatthe  
intrusion will beabused. I suggest that the real question is, if the Inspector  
General ofanagency already has very broad powers of investigation, whyis it  
necessary to confer additional powers beyond those possessed bythe Justice  
Department?  

Anyone who has experience with any government investigation knows that 1tgoeson  
and on. Power feeds on itself. Prosecutors have a job todo, andgood ones want  
desperately to succeed. Ifthey have the right toask anyone and everyoneany  
question they want toask with noquestion ofneed andnostandard of relevance,  
many will do it. Ourlaw now gives citizens some protections, which, infact,are  
already quite limited. Nevertheless, atpresent, prosecutors cannot call  
individuals in for personal interrogation except ingrand jury proceedings where  
protective rules apply. The purpose ofS.1134 is to give federal investigators  
even more rights, andtoallow citizens even fewer protections. The legislative  
record is devoid of any basis for doing that, except for the argument that  
conviction will beeasier andcheaper. That should not bea sufficient  
justification for either the Senate or this Administration.  

HARRIS CORPORATION CORPORATE HEADQUARTERS MELBOURNE, FLORIDA 32919 TELEPHONE 3O5-727-91O0 
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Myspecific comment about "benefits not available to ordinary civil litigants" was 
intended to make it clear what S.1134, as well as S.1562, really do, and what the 
arguments for them really mean. That boils down to saying that court cases take 
too long, are too expensive, and are inconvenient for the Justice Department. 
However, the real problem is that all litigation is expensive, time consuming and 
frustrating. The federal government now seeks to help itself by legislating 
special rules for itself to make it easier for it to win. This is done, f i rs t , by 
making it easier for the government to get the facts. Then it can try the cases 
before its own hearing officers, rather than in court. Finally,  i t can apply its 
own procedural rules rather than the Federal Rules of Civil Procedure. All of 
these changes simplify the case for the government only. The rest of us still have 
the problem of expensive litigation, and when we litigate with the government, we 
are put at a greater disadvantage than already exists.  I f the Congress really 
wants less expensive justice, the solution is not S.1134.  I t is a simplified 
procedure to try these cases fa i r ly . 

Question 2. 

The problem in devising an appropriate "knowledge" or "Intent" standard is that, 
if a conviction is to be allowed without proof of actual knowledge or intent to 
defraud, the lesser standard of proof should be different for different situations. 
For example, "intent" and "knowledge" can be possessed only by people, not by legal 
entities. When applied to any organization, such as a charitable organization or 
corporation, any knowledge they have is merely knowledge of someone in the 
organization. To impute that knowledge to the entity as a whole, or to charge 
other persons in the organization with such knowledge, several questions must be 
examined: 

(1) Did any person know?  
(2)  I f so, who? Was it a person in management?  
(3) Was there a duty to te l l someone else?  
(4) Was there a duty to investigate further based on what was known?  
(5) Should management have established preventive procedures?  
(6) Should management urge employees to "tattle" on other employees?  
(7) Does every manager have a duty to interrogate subordinates, superiors or  

associates before taking any action in reliance upon their statements? 

Even for individuals, although the issue is simpler, culpability for knowledge 
should depend upon the circumstances, such as whether the individual was an 
employee in a sophisticated company, a welfare recipient, a doctor, or whatever. 

The courts have been dealing with this issue in a relatively successful manner 
because it is done always case by case, where variations can be taken into account. 
That offends those seeking uniformity and is viewed as a problem by prosecutors 
whose success is measured by the number of convictions they can get. But the court 
decisions as to actual knowledge have in recent years reached reasonable results, 
even though the language of the judicial opinions may vary. For example, they have 
given short shrift to defendants who stick their heads in the sand to avoid knowing. 
That is because—as to businesses at least—the issues are not in fact actual 
knowledge or intent, but whether the organization or a person who has no actual 
knowledge should be held accountable. 



144 

- 3 -

I have examined the legislative history of S.1134 and S.1562 and find no real 
evidence Indicating there is any need for a change or any real understanding of 
these issues. Instead the record contains unsupported testimony by prosecutors and 
federal officials who say they have a problem.  I t seems to me that the ABA 
has simply recognized that, if some amplification is demanded, the proposed 
definition incorporating "reckless disregard" comes reasonably close.  I t is hoped 
that this legislative formulization will allow justice to prevail in actual cases. 

Question 3. 

S.1134 establishes a detailed series of procedural rules, including a limitation on  
the right of discovery by accused persons. At the same time, the government's  
rights of investigation are to bedrastically increased. Noone has givenany  
reason for not using normal civil procedure rules for discovery, the rules of  
evidence orother procedural matters. That possibility is not even discussed in  
the Committee Report. Also, no reasons have been offered for putting limits on the  
right of discovery, as far as I candiscover. Certainly the right should not be  
curtailed simply toexpedite the hearing, asS.1134 now contemplates. If S.1134is  
a "civil" proceeding, then normal civil discovery rules should bemade applicable.  

Although your question refers only to the need for balanced discovery rights, the  
problem is notlimited to discovery. Most of the generally accepted rules  
applicable to civil litigation are also dispensed with or greatly modified by  
S.1134. The"hearsay rule" andall the other rules of evidence for civil  
proceedings go out the window because the Federal Rules of Civil Procedure do not  
apply. What is the justification for doing that? If accused citizens are to be  
tried without the benefit of the protections afforded in criminal proceedings  
merely because S.1134 is termed "civil" in nature, then why not at least allow them  
the rights of civil litigants?  

Perhaps it would beuseful to consider a possible example. At an administrative  
hearing, the citizen accused of fraud against a federal agency will likely be faced  
by witnesses from the agency. These government witnesses cangive hearsay evidence  
of things they have heard from other agency employees. If conflictsinthe  
testimony develop, who really thinks that the agency's hearing officer will believe  
the accused citizen against the agency witness? What valid reason can there be for  
not giving the defendant theprotection of civil rules of evidence? Administrative  
convenience cannot justify such a denial of ordinary civil litigation rights.  

In conclusion, let me express our appreciation for your interest in this matter.  
As the NAMstatement indicates, the issues towhich your questions relate are only  
symptoms of broader problems with this legislation. Substituting trial by the  
accusatory agency in its own tribunal for a proper court trial 1s the real problem.  

Very truly yours,  

Joseph R.Creighton  
/md  
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Senator HATCH. Mr. Creighton. 
STATEMENT OFJOSEPH R. CREIGHTON  

Mr. CBEIGHTON. Obviously, NAM favors the objectives of S. 1134. 
What we are questioning is the means both on policy grounds and 
also raising constitutional questions, and I think we would reiter-
ate, particularly for our smaller members and the employees in the 
various companies and citizens, obviously the general public we do 
not represent, that for a Supreme Court to decide constitutionality
10 years after all of us have lived under a statute is hardly what 
we would call private citizens' rights, and we would urge the Con-
gress not to extend Federal power to its absolute limits. We do not 
think that is what this administration and this Congress has stood 
for, and I think we can demonstrate—we may not be able to show 
that the statute is unconstitutional, but we can show it goes beyond 
any of the decisions today. 

First, it is new. I would say with regard to Senator Cohen's com-
ment, the false statement part is new except in the criminal law. I 
would submit that if you remove criminal defenses and court pro-
ceedings from a determination as to whether somebody has com-
mitted an offense, you will in fact find people guilty in cases where 
they were not found guilty before. That in my view is a new of-
fense. 

We think this is new not only because there is no jury trial and 
no court trial, there are no rules of evidence, there is no hearsay
rule, there is no right of discovery. This bill, to anyone looking at 
it, looks criminal, but if it is not criminal and it is deemed civil in 
order to avoid the rules of criminal procedure, then, instead of 
being civil and civil means that when I go to court, both sides have 
rights of discovery, the rules of evidence apply, there is a judicial 
review court or jury, depending with the rules that apply. 

This bill eliminates all of those in an adversary proceeding be-
tween an agency and a citizen. It eliminates all of the civil require-
ments and puts in their stead the Administrative Procedure Act. 
The Administrative Procedure Act was not designed for adversary
proceedings of the normal civil sort. 

In almost all of the constitutional cases that are cited, almost all 
of the policies and almost all the precedents are administrative 
proceedings. I do not believe that prosecuting individual employees 
of our companies and small business people by the agency that 
they have a dispute with is a proper administrative proceeding. As 
Judge Sneeden pointed out, the Atlas Roofing case and all of the 
cases cited on the seventh amendment, the remedies provided were 
an integral part of the regulatory process. They were not applied, 
as S. 1134 does, across the board to all Federal—not only adminis-
trative agencies but executive departments. The executive depart-
ments are carrying out some arcane, old fashioned rule, Customs, 
everybody else. 

I believe it is unprecedented to say that those agencies have a 
right to decide their adversary proceedings with the people they
deal with in their own court, eliminating not only a jury trial but a 
court trial, and all the rest. 

Now, we would concede that a simple administrative remedy
would be desirable. We would like it to be both ways. I would iust 
like to point out one thing about CMPL. It is not a precedent. One, 
the standard of knowledge is not the same. 
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The standard of knowledge there does not apply to false claims 
as such. It applies only to knowledge, the question of knowledge as 
to whether the services you billed for were performed. Well, it is no 
great step to say that if you bill somebody for doing something, you 
ought to know whether it is done. 

There is no testimonial subpoena in CMPL. It does not apply to 
false statements, only to claims, and the average size of the cases, 
using Senator Cohen's testimony, is $144,000. They are not small 
claims. They are being applied in big claims. It is not a precedent. 

I would add only that the Department of Justice in other testi-
mony has warned that increasing the penalties and using punish-
ment and retribution as your purpose raises another constitutional 
issue, that is, we have three: One, the article III courts, the seventh 
amendment, a question which we have discussed in our statement, 
and the third is the fact that when you make the penalties larger 
and the purpose is punishment and retribution, the cases cited in 
the committee report do not go as far as this. 

So we would submit that what this does that is new is giving 
every executive branch administrative agency the right to try
people in adversary proceedings on their own in a suit between the 
Government and the individual in their own courts without appli-
cation of even the civil rights of procedure. 

Thank you, Mr. Chairman. 
[The prepared statement of Mr. Creighton follows:] 
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TESTIMONY  
OF  

JOSEPH R. CREIGHTON  
ON BEHALF OF  

NATIONAL ASSOCIATION OF MANUFACTURERS  
GIVEN BEFORE  

THE COMMITTEE ON THE JUDICIARY  
OF THE UNITED STATES SENATE  

ON S.1134  
THE PROGRAM FRAUD CIVIL REMEDIES ACT OF 1985  

My name is Joseph R. Creighton, Vice President-Senior Legal 

Advisor of Harris Corporation. I am here in my capacity as Chairman 

of the Administrative Remedies Task Force for the National Association 

of Manufacturers. NAM is a voluntary business association of over 

13,000 corporations, large and small, located in every state. Members 

range in size from the very large to over 9,000 smaller manufacturing 

firms, each with an employee base of less than 500. NAM member 

companies employ 85% of all workers in manufacturing and produce 80% 

of the nation's manufactured goods. NAM is affiliated with an 

additional 158,000 businesses through its Association's Council and 

National industrial Council. 

Because the membership of the NAM is representative of all types 

of manufacturers, we believe we can offer a unique perspective on the 

issues raited by S.1134, The Program Fraud Civil Remedies Act. NAM 

and its members are certainly as concerned as is the government about 

possible fraud directed against the government. We support the stated 

objectives of S.1134, not only on moral grounds but also because all 

taxpayers, corporate and individual, are the ultimate losers. 

At the same tine, any legislation which can result in charges 

against individuals and corporations and ultimate fines up to 

$100,000, and perhaps more, must be examined carefully as to the 

impact upon both individuals and businesses. It must preserve 

constitutional rights and be consistent with due process of law. 

S.1134 could have broad impact upon individuals, but as a 

representative of businesses, NAM's comments here will be directed 

only at the possible impact upon business organizations and the effect 

the legislation will have upon individual employees. 

Although S.1134, coupled with other pending legislation dealing 

with false claims, has been discussed extensively in connection with 

large defense contractors, NAH's due process concerns relate to the 

vast number of smaller businesses which are not primarily engaged in 

contracting with the federal government or are primarily smaller 

subcontractors under government programs, and also to those who have 
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only tangential relationships with federally funded programs. Since 

S.1134 for the first time seeks to extend federal fraud statutes to 

cover businesses and individuals who may have no direct contractual 

relationship with the federal government, their relationship with a 

federal agency and that agency's power over them must be examined in 

an entirely different context from that applying in a major defense 

contract. These companies and their employees have not agreed by 

contract to submit to factual determinations by a government agency or 

its Board of Contract Appeals. That is also true for the employees of 

government contractors. As it appears to us, there is no reason to 

subject such businesses and individuals to any rules, or to deny them 

any procedural or substantive rights, which are different from those 

applicable in normal criminal or civil litigation between private 

parties. In other words, the principles of due process do not permit 

the federal government, in its sovereign capacity, to impose upon 

individuals who have not contracted with it a lesser level of civil 

rights and procedural protections than the law generally requires. 

Due process and constitutionality, we submit, are not solely 

matters for the Judiciary. The legislative branch has equal 

responsibility. These issues are not resolved merely because of a 

legal opinion that the Supreme Court would not strike down the 

legislation. The Court defers to the other branches of government 

where possible, avoids consideration of constitutional issues unless 

it is absolutely necessary to decide them, and holds a law valid if 

any rational basis for its validity can be found. Thus, the Congress 

makes the initial decision. That decision will be final as to most 

citizens who will have neither the inclination nor the resources to 

challenge it. 

In this light, we say that S.1134 goes too far, particularly if 

S.1562 were also to be enacted amending the Civil False Claims Act. 

It cannot be disputed that the bill goes beyond any of the court 

decisions cited to support it. Some of these decisions upheld a 

specific procedure in a specific adminsitrative context. None 

combined all these features, nor did the decisions purport to validate 

the specific remedy or procedure in a different context from that in 

which the case was decided. Because s.1134 invades new ground, we ask 

this Committee to review carefully its potential effects on the rights 

of citizens, as well as the true applicability of the claimed 

precedents. 
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we believe the bill proposes to go beyond existing law and to 

limit individual rights in several important respects. We point to 

the following "firsts." 

1. Businesses and individuals may be subjected to a federal agency's 

procedures even though they have entered into no contract 

directly with the agency and have not received any grant or loan 

from the federal government. Although federal funds must be 

involved before the statute would apply, if an allegedly false 

statement is made by an independent third party in connection 

with a federally funded program, that party is subject to the 

agency's broad investigatory and penal powers. Also, employees 

of businesses which deal with the government can be personally , 

subjected to the agency's procedures, and fined personally, even 

though they have never agreed to waive any of their normal rights 

to a court or jury trial. 

2. For the first time, we believe, mere statements, unaccompanied by 

any claim against the government, or payment or loss by the 

government, can be the subject of fines assessed by a federal 

agency outside of any court proceedings. Note that the proposed 

statute does not apply only to written statements. Oral 

conversations and statements over the telephone would also be 

covered. All conversations in connection with marketing efforts, 

negotiations, audits, engineering discussions, settlements and 

about everything else would be subject to this law, however 

casual they might have been. In such a case, the exact wording 

of the statement, its context, and a reasonable interpretation of 

it will be provable only by testimony of witnesses, rather than 

by a clear written statement of the accused or the text of a 

document or claim submitted to the government, or by a payment by 

the government. These can of course be objectively substantiated 

in a manner not possible for oral and telephonic conversations. 

3. The federal government's right to compel a witness to appear and 

personally testify prior to the filing of any charges or the 

initiation of any litigation is established here for the first 

time in civil proceedings, as far as we are able to ascertain. 

Although such personal testimony can be required by a grand jury, 

the results cannot normally be utilized by the government in 
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subsequent civil proceedings; and in criminal proceedings, the 

accused has all the constitutional rights which normally apply. 

The Senate Judiciary Committee in considering the companion 

legislation amending the Civil False Claims Act, S.1562, 

specifically rejected a proposal to allow the results of grand 

jury proceedings to be utilized in subsequent civil proceedings. 

There is no basis for a grant of even broader rights to federal 

agencies and executive departments generally. 

4. In contrast with the prevailing rule of burden of proof in civil 

false claims proceedings, the government's rights would be 

increased and the rights of the accused diminished by changing 

the standard from "clear and convincing evidence" to 

"preponderance of the evidence." This is a particular problem 

when a new standard of knowledge is proposed, when mere oral 

statements can be the subject of the accusation, and where the 

judgment is made by employees of the charging agency rather than 

any court of law. 

5. A new concept of fraud is introduced by S.1134 which specifically 

eliminates any requirement of intent to deceive or defraud the 

government or any requirement that the accused has made a claim 

against the government or received any money payment or any 

benefit whatsoever from the statement in question. 

The application of these new rules must be examined carefully 

under constitutional and due process principles. Although the precise 

rights of accused persons may depend upon whether a proceeding is 

deemed to be civil or criminal, the requirements of due process apply 

even to civil proceedings. Moreover, the difference between "civil" 

and "criminal" is more than just a label which can be applied either 

way by the Congress. A fine of $100,000 is certainly penal in 

character, whatever its claimed justification and regardless of 

whether or not other fines have previously been deemed by the courts 

to be non-criminal. In our view, the rights of a defendant to both 

procedural and substantive due process do not depend solely upon that 

designation. 

If the proceedings are civil, NAM believes that a person accused 

of wrongdoing should, as a minimum, have the same procedural rights 
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and protections as apply in normal civil proceedings. Although the 

Report of the Senate Committee on Governmental Affairs on S.1134. 

Report 99-212 (the Report), seeks to justify compliance with due 

process principles by compliance with the Administrative Procedure Act 

(5 U.S.C. 500, et. seq.) that should not end the investigation. If 

the accused is charged with fraud, and is not to be accorded the 

rights of criminal defendants, at the very least, the rights of civil 

proceedings should apply. These include the rights of deposition and 

other methods of discovery, for example. Appellate rights should be 

the same as applicable in other civil proceedings. Regardless of 

rules which have been developed in administrative proceedings under 

the procedures of various federal regulatory agencies, any limitations 

on the rights of the accused with respect to venue, discovery and 

appeal that are not in accord with the Federal Rules of Civil 

Procedure must be the subject of close examination by this 

Subcommittee. 

Although NAM has many questions concerning the impact of S.1134, 

if enacted, upon businesses both large and small, and also upon their 

many employees, in this statement we are listing those concerns which 

we believe raise due process issues, as follows: 

1. The Agency Inspector General is empowered to compel personal 

appearances and testimony by anyone, virtually without 

limitation, and without notifying that person of the subject of 

the investigation or whether the person may be accused of 

wrongdoing. There is no requirement of relevance. We believe 

there is no precedent for such a "Kafkaesque" grant of federal 

power which can be exercised in civil proceedings before a charge 

is made or litigation is commenced. 

2. Although the witness is permitted to be represented by counsel, 

the target of the investigation, if there is one, need not be 

notified that witnesses are being interrogated and, by specific 

provisions of the statute, has no right to be present or be 

represented by an attorney - 80 4 (a)(5)(B). This is in direct 

contrast to the Federal Rules of Civil Procedure which allow the 

parties to civil proceedings to be present at all depositions, 

with the rights of cross-examination. No provision of the 

statute gives the accused any right, ever, to find out or 

challenge what a witness might have said in these proceedings. 
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3. The place for the hearing can be selected by the agency to 

include the place where a claim or statement "was made, presented 

or submitted" - 80 3 (f)(4)(B). In the case of letters or 

documents transmitted by mail or statements over the telephone, 

it appears likely that a federal agency located in Washington, 

D.C., could hold its hearings in Washington even though the 

accused sent the letter or made the telephone call from the West, 

the South, or some other part of the country far from the 

nation's Capital. For small claims and statements not amounting 

to a claim, that may be most inconvenient for the accused, and 

perhaps for many of the witnesses which the accused might wish to 

present. No provision is made similar to "forum non conveniens", 

and the rules of procedure applicable in the courts would not be 

available. 

4. Contrary to the normal requirement for a hearing, S.1134 grants a 

hearing only if specifically requested by the charged person 

within 30 days. Since employees of small businesses and many 

individuals may not have much familiarity with legal proceedings, 

and would probably need consultation with an attorney, the 

possibility of inadvertent forfeiture of the right to a hearing 

seems substantial. A hearing should be required unless waived in 

writing by the defendant, after an adequate opportunity to 

consult with counsel. 

5. The prevailing burden of proof requirement applied by the courts 

under the Civil False Claims Act should be adopted. Even if 

these administrative procedures are not criminal in nature, they 

are even more quasi-criminal in their penalties than was the case 

under these prior federal court decisions. 

6. The proposed change in the standard of knowledge which will be 

applied is particularly disturbing, especially when the statute 

applies to false statements in the absence of any claim and where 

the burden of proof is to be reduced. Not only can the accused 

be fined without any showing of actual knowledge of the falsity 

of the statement, or any intent to deceive or defraud, but also 

the Report specifically includes, within the concept of false 

statement, a series of fully true statements which are deemed to 
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have been incomplete so that, in the judgment of the hearing 

examiner, further statements should have been made by the accused 

to clarify the admittedly true statements to avoid 

misinterpretation - 802  (a)(2)(B). This is the standard applied 

under the Securities laws to corporate disclosures. That may be 

appropriate for large public issuers of securities, but is not 

the standard of truth which normal citizens live by. 

7. A particular danger arises when penalties are assessed on those 

who admittedly had no actual knowledge but allegedly should have 

known. It is clear from the committee report, (page 21), that 

the statutory language of Section 801 (a)(6)(B) concerning the 

standard of knowledge was intended to impose a "duty to make 

inquiry." Compliance with this duty is obviously a subject for 

decision by the hearing officer based upon all the evidence 

available to the hearing officer after a full investigation. 

This is a hindsight judgment—after an extensive investigation 

and examination of documents. At the hearing, such facts may 

appear far different from the way they looked to the accused at 

the time of the statement, and with the knowledge then available 

to him or her. In a business setting, the issue of knowledge 

always raises two questions: First, who in the company had the 

knowledge and did that person have enough knowledge or breadth of 

experience to properly interpret what has come to his attention; 

and second, whether this knowledge was adequate to cause "red 

flags" to be raised sufficient to impose some duty to inquire. 

In addition, the issue always arises as to the extent to which a 

responsible person must establish procedures or take advance 

steps to prevent some activity or to find out about it. That 

judgment is easier to make by hindsight after an event has 

occurred and other people testify that they knew about it, than 

it is to anticipate what should have been known and what 

preventive action should have been taken. Thus, this "duty to 

inquire" goes far beyond any requirement of knowledge or any 

reasonable interpretation of what should be called "fraud." 

8. Full discovery should be permitted for the accused, including 

depositions, particularly if broad testimonial subpoena powers 

are given to the government prior to bringing the case, the 
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results of which need not be provided to the accused. In spite 

of this, the statute in Section 803 (f)(3)(B) specifically grants 

discovery only to the extent that the hearing examiner determines 

that such discovery is necessary for the expeditious, fair, and 

reasonable consideration of the issues. The standard of an 

"expeditious" hearing is not that which civil due process 

requires. 

9. Although the proceedings are termed "civil," rather than 

"criminal," the procedures are not those available to parties in 

normal civil proceedings. Two illustrations should suffice to 

make this clear: 

(a) The accused person's right of cross-examination at the 
hearing is limited to that which "may be required for a full 
and true disclosure of the facts." Presumably, the hearing
examiner selected by the agency makes a determination as to 
the scope of cross-examination which will be allowed. 

(b) The rules of evidence which would be applicable in normal 
civil proceedings, such as the hearsay rule, are presumably 
not applicable since the entire prosecution, hearing, and 
penalty procedure is treated as merely administrative. 

10. No normal civil right of appeal from the agency's decision is 

available. Judicial review is allowed only through an appeal to 

the United States Court of Appeals, which may be very costly and 

only at a distant place. Moreover, the standard of review is the 

very limited standard applicable to administrative and regulatory 

proceedings and does not meet the standards applicable to either 

civil or criminal proceedings. 

11. Cumulative and overlapping remedies can be applied against the 

accused person, often simultaneously. Existing remedies include: 

(i) Remedies included in the Federal Acquisition Regulations,
applicable agency regulations, or the specific contract, 
such as contractual recovery for allegedly defective 
pricing; 

(ii) Debarment proceedings or agency threats to utilize them; 

(iii) Criminal false claims prosecution; 

(iv) Criminal prosecution under other statutes; 

and 

(v) Qui tam proceedings initiated by third parties. 



155  

12. The pending amendment of the False Claims statute before the 

Senate (S.1562) goes even further and specifically provides that 

an agency can proceed with administrative penalties (as provided 

in S.1134), notwithstanding any proceedings brought under the qui 

tam provisions of S.1562, whether prosecuted by the government or 

by the qui tam claimant. There is no provision in either statute 

for an election between the two remedies if they are applicable 

to the same transactions, nor is there a prohibition of double 

recovery. Since the agency proceedings under S.1134 are not 

judicial proceedings, principles of double jeopardy, res judicata 

and collateral estoppel would seem not to be available to protect 

the accused person. 

The full Judiciary Committee will soon begin consideration of 

reforming the Racketeer Influenced Corrupt Organizations Act (RICO). 

NAM believes that Congress should note the decision of the Supreme 

Court of the United States in Sedima S.P.R.I. v. Imvex Co., Inc., 473 

U.S., 87 L.Ed. 346 (1985), applying literal language which apparently 

did not carry out the real intent of the Congress for a legislative 

solution to an urgent problem. RICO was enacted in 1970 with the 

uncontroversial goal of weeding out organized crime from American 

businesses. Yet legitimate businesses with absolutely no ties to 

organized crime have had cases, which otherwise would have been normal 

civil litigation in state courts, brought within the federal court 

system and the resulting harsh penalties of RICO merely because of the 

broad language of the statute. To avoid repetition of this 

experience, we believe that the legislation before this Subcommittee 

should be reviewed carefully, with a view to protecting the rights of 

businesses and individuals, as well as to achieve prevention of fraud. 

We note that violations of this statute might be predicate acts within 

the meaning of RICO with somewhat unpredictable additional liabilities 

for the accused persons. 

In this context, we submit that many of the powers proposed to be 

granted to the federal government by S.1134 go beyond existing 

precedents or what is required to achieve any of the legitimate 

purposes of the legislation. Also, the rights of the accused are 

curtailed for reasons expressed in the Report as necessary to provide 

efficient enforcement and reduce costs to the government. We would 

point out that litigation costs today are excessive for all litigants, 

and we see no reason for the federal government, with all its 
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resources, to have special relief not accorded to less affluent 

citizens and businesses. A specific example of lack of concern for 

the rights of accused persons is Section 803(f)(2)(B). This paragraph 

sets forth a doubtful standard for fairness of hearings when it 

specifies that the hearing procedures shall provide for the 

availability to 

"...any person alleged to be liable under Section 802 
of this title of opportunities for the submission of 
facts, arguments, offers of settlement, or proposals of 
adjustment when time, the nature of the hearing, and 
the public interest permit." (emphasis added) 

NAM does not understand why the opportunity of the accused for 

submission of facts, arguments, etc. should be so limited. The 

limitation of due process rights for the accused is alien to our 

system of jurisprudence and contrary to tradition. Also, it is 

difficult to foresee how such a provision will be applied or how its 

meaning would be interpreted by a court if the opportunity for a court 

test were available. Although in a wide variety of administrative 

proceedings it may be reasonable to limit the appearances and 

submission of evidence by certain parties which may have an interest 

in the proceedings, we question if the standards of due process are 

met when that standard of justice is applied to individuals, such as 

employees of businesses around the country, who may be subjected to 

fines of $100,000. 

NAM's concerns about this legislation go primarily to policy 

questions, particularly if companion legislation is enacted to broaden 

the Civil False Claims Act. They are not limited solely to issues of 

due process and constitutionality. Nevertheless, we would like to 

direct the attention of the Committee to the constitutional 

justification for S.1134 as set forth on pages 33 and 34 of the 

Government Affairs Committee Report. Reliance upon the Supreme Court 

decision in United States ex rel. Marcus v. Hess 317 U.S. 537 (1943) 

seems misplaced. As stated by the Court, and summarized briefly on 

page 34 of the Report, the Civil raise Claims Act is a "remedial 

statute imposing a civil sanction." Its primary purpose is "...to 

provide for restitution to the government of money taken from it by 

fraud, and that the device of double damages plus a specific sum was 

chosen to make sure that the government would be made completely 

whole." Further, the Court said "This remedy does not lose the 

quality of a civil action because more than the precise amount of 

so-called 'damage' it recovered." 
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That seems to us to be a strange justification for a statute 

which not only increases drastically the total penalty which may be 

assessed, but is intended by its express terms to apply when the 

government has suffered no loss whatsoever, and even where the 

defendant has made no claim against the government. An examination of 

the Senate Governmental Affairs Committee Report indicates a clear 

intent to "penalize and deter" (page 4), and it is said that an 

administrative remedy "would serve as a deterrent against future 

fraud" (page 6) . The supporting testimony at the hearings mentioned 

that monetary sanctions would be a useful deterrent (page 8). It may 

not be entirely clear from the precedents exactly how penal in nature 

a statute must be to qualify as "criminal", so as to provide 

defendants with rights normally accorded to those accused of crimes. 

However, the Supreme Court in Kennedy v. Mendoza-Martinez, 372 U.S. 

144 (1963), declared unconstitutional the application of a "civil" 

statute where the intent of Congress was to provide for deterrents and 

retribution. If the legislation before this Subcommittee is to 

survive these constitutional tests, the Subcommittee should make 

necessary revisions to assure its remedial character, and also to 

assure that there are no penal features of deterrence and retribution 

which do not comport with the required civil standard. 

A significant constitutional issue is also raised by the size of 

the penalty under S.1134, particularly when viewed in connection with 

S.1562, the False Claims Reform Act. At the September 17, 1985 

hearing on S.1562 before the Subcommittee on Administrative Practices 

and Procedures of the Senate Judiciary Committee, Justice Department 

testimony questioned on constitutional grounds the proposed increase 

of false claims penalties from $2,000 to $10,000. Not only could 

S.1134 penalties ($10,000 plus double damages) be added to those 

assessed under S.1562, but also a $10,000 penalty under S.1134 for a 

reiterated false statement could be $100,000 or more, even when no 

claim had ever been made by the accused person. Whatever the current 

opinion of DOJ or constitutional experts may be as to the possibility 

that these statutes would be declared unconstitutional by the Supreme 

Court, it is clear that S.1134 would push federal agency power beyond 

the point which has heretofore been validated by the courts. The 

issue is—does the Congress wish to do that now, when most of us 

believe the power of federal agencies have already been pushed too 

far? 
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In the view of NAM, these statutes go too far. Nevertheless, it 

is not the purpose of this statement to provide a comprehensive 

analysis of court decisions relating to constitutionality. As 

indicated earlier, we believe the decision of Congress as to 

constitutionality will, for all practical purposes, be the only one 

which is relevant to the average person accused under this type of 

legislation. Moreover, a United States Supreme Court decision on the 

constitutional issues would be long delayed. Therefore, NAM again 

urges this Committee to review carefully the judicial precedents which 

have been cited on behalf of this legislation. 

We believe reliance upon these earlier decisions is questionable. 

In the first place the concept of almost unlimited federal 

administrative powers originated many years ago with the explosive 

growth of administrative agencies in the 1930's and 1940's. It is not 

clear that current judicial authority would in all cases support the 

extension of federal powers as broadly as previously. The Supreme 

Court has recently limited the power of Congress to establish so 

called "legislative courts," or Article I courts, to adjudicate 

disputes properly within the scope of Article III courts. Northern 

Pipeline Construction Co. v. Marathon Pipe Line Company, 485 U.S. 50 

(1982). As Justice White's dissent states, many Article I courts "go 

by the name of 'administrative agencies.'" This decision inherently 

limits the adjudicative power which can be granted to federal 

agencies. The more recent decision in Thomas v. Union Carbide 

Agricultural Products Co. 473 U.S. , 87 L Ed. 2d 409 (1985) does 

nothing to overrule the principle of Northern Pipeline that there are 

constitutional limits to the adjudicative powers which may be given to 

federal administrative agencies. All the Justices in Northern 

Pipeline recognized that such limits exist. In Thomas, the majority 

upheld the grant of power, but to do so the court looked at the 

specific problem which the agency was created to address (87 L. Ed. 2d 

413 et seq.), and emphasized that the court's holding was limited to 

the proposition that matters "closely integrated into a public 

regulatory scheme" are appropriate for agency resolution (87 L. Ed. 2d 

428). In short, there was no blanket delegation of adjudication 

authority across the board to the whole gamut of administrative and 

executive branch agencies, as contemplated by S.1134. The 

Congressional grant of authority was upheld because it was specific to 

the agency, it was an integral part of the specific regulatory scheme, 
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and it was appropriate for the circumstances. The grant of authority 

in S.1134 does not meet that standard. 

For the same reason, S.1134 contravenes the Seventh Amendment 

requirement for a jury trial. The Governmental Affairs Committee 

Report relies for support of S.1134 upon a series of Supreme Court 

cases dealing with administrative agency decision-making powers, 

(pages 31-33). In these cases, the statute in question was specific 

to the agency, not a blanket, government-wide grant as contemplated 

here. As an example. Justice White's opinion in the primary case 

relied upon. Atlas Roofing Co., Inc. vs. Occupational Safety & Health 

Rev. Comm., 430 U.S. 442 (1977) first reviews OSHA and its background, 

and then states that Congress has often "created new statutory 

penalties, provided for civil penalties for their violation, and given 

the agency the function of deciding whether a violation has, in fact, 

occurred" (430 U.S. at 450). A new statute with appropriate remedies 

was emphasized (430 U.S. at 453). 

This is the thread that ties together the cases which allow 

nonjury fact-finding by administrative agencies. See other cases 

cited in the Report at pages 31-33. Several decisions justify 

elimination of a jury trial because a new, statutory remedy is 

created, e.g., NLRB v. Jones & Laughlin Steel Corp. 301 U.S. 1 (1937); 

Textile Workers Pension fund v. Standard Dye & finishing Co., 725 F 2d 

843 (2d. cir. 1984). In contrast, other decisions have applied the 

Seventh Amendment to require a jury trial even where a new statuary 

right was created. E.g., Curtis vs. Loether, 415 U.S. 189 (1974), 

which held that an action under Title VIII of the Civil Rights Act of 

1968 required trial by jury. The court compared Title VIII with Court 

of Appeals cases under Title VII, where back pay awards without a jury 

trial were affirmed. The Court noted that the statutory language in 

Title VII of the 1964 Civil Rights Act calling for affirmative action, 

including reinstatement and back pay, "contrasts sharply with Section 

812's (Title VIII ) simple authorization of an action for actual and 

punitive damages." [parenthesis added] 

Although application of the Seventh Amendment by court decisions 

is confusing, it seems clear that S.1134 goes well beyond the 

authorities cited for its support. Thoce cases rely primarily upon 

the nexus between the statutory scheme under which agencies are given 

power to regulate and the remedies they may use for investigation and 

enforcement. Where enforcement and penalties are divorced from that 
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context, as S.1134 proposes, trial by jury should be required. 

In summary, the National Association of Manufacturers, on behalf 

of its membership, supports this Committee's examination into the 

constitutional and due process requirements of this legislation. NAM 

fully supports the objective of eliminating fraud and ensuring wise 

and efficient use of tax monies paid into the national treasury. 

However, care must be exercised during the legislative process so that 

normal business procedures are not jeopardized, and that civil 

liberties and due process rights are not violated. We are certainly 

willing and available to join in an effort to develop a well-reasoned 

and balanced approach to the prevention of government program fraud. 

This ends my prepared testimony and I am prepared to answer any 

questions the members of the Committee may have at this time. 
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Senator HATCH. Thank you, Mr. Creighton. Like I say, we will 
submit questions to you in writing. Immediately following Senator 
Thurmond's statement will be my statement and the statement of 
Senator Grassley, the statement of Senator McClure, and we will 
also submit questions for Richard Willard, the Assistant Attorney
General, and for Richard Kusserow, from the distinguished Senator 
from Pennsylvania, Senator Specter, who was also here. 

So with that, this has been an intriguing hearing, it raises a lot 
of interesting legal issues and let us see if we can resolve those. 

I do have to say that I believe that there is no excuse for the 
fraud against the Government that has gone on in the past. The 
seriousness of Government program fraud is well documented. In 
1981, for instance, the General Accounting Office documented over 
77,000 cases of fraud and other illegal activities reported in 21 
agencies over a 3-year period. Now, you know, that fraud has a tre-
mendous impact particularly in light of efforts to trim the burgeon-
ing Federal deficit. However, the establishment of a broad based 
administrative procedure to punish fraud and false claims has 
many important implications, some of which, if not most of which 
have been brought out here today. 

So I am very concerned about this bill and we are trying to work 
to help resolve some of those concerns and I hope we can. There is 
little or no excuse for some of the fraud that has gone on. 

On the other hand, I am concerned about having people branded 
as defrauders under a system that might be less than a due process 
system. So let us see where we go from here and, with that, we will 
recess this committee until further notice. 

Thank you. 
[Whereupon, at 12:04 p.m., the committee was recessed, subject 

to the call of the Chair.] 



 
 
 
 
 

Intentional Blank Page 



163 

APPENDIX 

STATEMENT OF THE  

SHIPBUILDERS COUNCIL OF AMERICA  

ON S-1134  

THE PROGRAM FRAUD CIVIL REMEDIES ACT OF 1986  

I. INTRODUCTION  

The Shipbuilders Council of America is pleased to have an opportunity  

to submit a statement on S-1134, the Program Fraud Civil Remedies Act of  

1986. We thank the Committee for requesting our comments, and we hope  

that our thoughts will assist the Committee in its deliberations.  

The Shipbuilders Council of America is a national organization of  

more than sixty companies, including the principal domestic shipbuilders,  

ship repairers and suppliers of equipment and services to those  

industries. A list of the Council's members is attached to this  

statement. Due to the nature of our products and services, the United  

States government is one of our major customers. Accordingly, we are  

concerned that limited federal funds earmarked for the shipbuilding  

industry not be squandered due to waste, fraud or abuse. However, we  

also are concerned that in our zeal to apprehend and punish those who  

submit false claims and statements to the government, we do not retreat  

from the fundamental principles of due process that are inherent in the  

American Judicial system.  

Given these concerns, when this legislation originally was introduced  

by Senator Roth several years ago, the Council supported the concept that  

additional measures were necessary to enable the government to effectively  

and efficiently combat "small" false claims. Although we disagreed with  

specific provisions of the proposed legislation, at the time we believed  

that government prosecutors generally did not pursue the perpetrators of  

snail procurement frauds.  

This no longer appears to be the case. Statistics released by the  

Department of Defense Inspector General's Office reveal a significant  

increase during the last several years in the number of procurement fraud- 

related criminal prosecutions and the suspension and debarment of  
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government contractors. According to the DOD IG, during the second half  

of FY 1985 alone, DOD criminal investigations resulted in a total of 502  

convictions and indictments and 346 contractors' suspensions and  

debarments. We believe that examination of the individual cases upon  

which these statistics are based will reveal that many involve "small"  

false claims and dollar values. This demonstrates that the laws and  

remedies presently available to the government are sufficient to counter  

and deter procurement fraud, including small frauds, if adequate resources  

are dedicated to the problem.  

Therefore, in our view, S-1134 is superfluous and would not enhance  

the government's ability to obtain legal remedies in small fraud cases.  

This is particularly true because the provisions of the bill, as presently  

drafted, are not limited to "small" false claims as originally intended,  

but rather would apply to claims of unlimited value. In addition, as  

discussed below, there are a number of critical flaws in the bill which  

render our constituents unable to support its passage.  

II. THE STANDARD OF KNOWLEDGE  

When originally introduced, the stated purpose of S-1134 was to  

create an administrative counterpart to the government's existing false  

claims remedies. The individuals who introduced the bill and that have  

supported it have claimed that such an administrative procedure is  

necessary because the existing judicial processes and their attendant due  

process safeguards are too costly to permit the government economically to  

take action against the perpetrators of small procurement related frauds.  

However, S-1134 goes far beyond the creation of a new, inexpensive  

process for the prosecution of small false claims. The bill would lower  

the standard of knowledge necessary for submission of a false claim,  

thereby creating new legal obligations for potential defendants and  

greatly increasing the scope of behavior defined to be illegal. The  

courts generally have defined the existing False Claims Act to require the  

government to establish that a defendant had actual knowledge of the  

falsity of a claim. See, e.g., United States v. Hughes. 585 F.2d 284 (7th  

Cir. 1978); United States v. Ekelman and Assoc., 532 F.2d 545 (6th Cir.  
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1976); see also, United States v. Meade. 426 F.2d 118 (9th Cir. 1970)  

(requiring actual knowledge and specific intent to defraud). Actions  

arising from mistakes or negligence, therefore, are not actionable under  

the existing false claims laws.1  

Section 801(a)(6) of the bill would significantly change existing law  

by defining the knowing submission of a false claim to include "acts in  

gross negligence of the duty to make such inquiry as would be reasonable  

and prudent to conduct under the circumstances to ascertain the true and  

accurate basis of the claim or statement." Creation of this "duty of  

inquiry" establishes a new subjective standard that could result in an  

individual being found to have defrauded the government due to the  

submission of a claim which he honestly and in good faith believed to be  

accurate. For example, a company officer who in good faith relies on  

information provided by his employees may later be found to have defrauded  

the government if a heating examiner determines that the officer should  

have made further inquiry before submitting the claim to the government.  

We believe it inappropriate to establish a law that could result in  

an individual being found to have defrauded the government as a result of  

mere negligence or a mistake. Accordingly, we urge the Committee to  

delete the gross negligence standard and to maintain the standard  

presently found in the False Claims Act if the Committee decides to go  

forward with this bill.  

III. SEPARATION OF FUNCTIONS  

The Council is extremely concerned about the lack of separation and  

Isolation of the prosecutorial function from the procurement and  

investigative functions. Under the proposed system, the investigating  

official and the reviewing official, whose function is to decide whether  

the case presented by the investigator should be prosecuted, would be  

employees of the allegedly defrauded agency. Under these circumstances.  

1In United States v. Cooperative Grain & Supply Co., 476 F.2d 47 (8th  
Cir. 1978), the court held that facts evincing "constructive knowledge"  
were sufficient to give rise to a violation of the False Claims Act.  
However, the court did not find that negligence in and of itself was  
sufficient to create a violation of the Act.  
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the independence of the reviewing authority would be subject to question.  

Moreover, combining the investigative and review functions in the  

allegedly defrauded agency would create a great potential for abuse of  

process by the government. In some instances, the affected agency may  

attempt to divert public attention from its own mismanagement or  

inefficiencies by attempting to blame an outside party. In other  

instances, an agency may succumb to public pressure to find a wrongdoer in  

response to an embarrassing situation. In these and other situations, it  

is apparent that the reviewing official employed by an affected agency may  

not be in a position to exercise the independent judgment necessary for  

such a sensitive task.  

Under the circumstances, we believe it would be an error for the  

reviewing authority to be located in the affected agency. Rather, the  

reviewing authority more appropriately should be the Department of  

Justice. A Department of Justice attorney who has experience in the  

criminal process would be in the best position to assess the legal merits  

of a case independent of any pressures from the investigators or program  

managers in the agency that allegedly has been defrauded. Accordingly, we  

would urge the Committee to place this reviewing authority in the  

Department of Justice. We further would urge that the Department of  

Justice be required to give its affirmative approval before an agency may  

proceed with an action under this legislation. To permit an agency to go  

forward merely because the Department of Justice fails to veto an action  

would allow a number of prosecutions to be initiated because of the  

tardiness, overwork or oversight of Department of Justice attorneys.  

IV. EXCESSIVE SCOPE  

Our third concern is the unnecessarily broad scope of S-1134. As  

discussed above, the basic premise of this bill is to provide an  

administrative forum only for those cases where it is not economical to  

pursue the matter under the normal criminal or civil judicial process.  

However, the bill, as drafted, would far exceed this limited purpose.  
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A. Excessive Ceiling  

If we aretruly concerned only with creating an economical remedy for  

small false claims cases, we believe that a $50,000 cap would be store  

appropriate than the $100,000 cap presently included. Based onour  

experience, we believe that U.S. attorneys generally prosecute claims in  

excess of $50,000 andhave the resources to do so. Claims in excess of  

this amount should be left to thenormal judicial process.  

B. No Effective Oiling 

More importantly, we believe that the language of the bill does not  

limit its application to claims less than the proposed $100,000 ceiling.  

Section 803 provides that thebill does not apply to a claim or a "group  

of related claims which aresubmitted at the time such claim is submitted"  

and which exceed $100,000 in value. Accordingly, theceiling applies only  

to claims submitted simultaneously. One act or group of related acts  

resulting in the separate submission of numerous invoices, each of which  

totals less than $100,000, could result in the institution of numerous  

proceedings under this bill. Therefore, this legislation could be applied  

to a situation involving oneallegedly fraudulent act or group of related  

acts resulting in millions of dollars of false claims. Thus, this  

legislation would reach farmore than "small" claims. If this bill goes  

forward, it should be amended to provide that the ceiling be applied to  

any claim or group of related claims arising out of a single setof  

operative facts.  

C. Excessive Penalties  

Section 802 of the bill, as drafted, isvague andambiguous andwould  

permit the imposition of penalties unrelated to the amount of damages  

actually suffered by the government. Sections 802(a)(1) and (2) would  

permit the assessment of a substantial penalty for false claims or false  

statements where the government has suffered no loss whatsoever. Under  

such circumstances, the bill becomes punitive and, we believe, is  

inappropriate. Moreover, Section 8O2(a)(1)(C) appears to provide fora  

penalty of twice the amount "claimed" regardless of whether the claimed  
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amount was paid and whether the government sustained any damages. Such a  

punitive provision, which could result in the imposition of massive  

penalties, cannot be justified in a proceeding with the minimal due  

process protection afforded under this bill. If the bill goes forward,  

these provisions providing for the assessment of substantial penalties  

even where the government has suffered no damages should be deleted.  

V. SUBPOENA AUTHORITY  

The provision of testimonial subpoena authority to agents  

investigating alleged violations of the bill is extraordinary, excessive  

and unnecessary. Neither the FBI nor other investigative agents have the  

right to compel individuals to give oral testimony, regardless of the  

severity of the alleged crime being investigated. Certainly, in a  

situation involving small procurement fraud cases, granting investigative  

agents intrusive authority to compel testimony is not warranted. Further,  

such authority clearly would be subject to abuse. Although the grant of  

subpoena authority is theoretically limited to investigations of alleged  

violations under this bill, investigative agents would be able to use this  

authority regardless of the nature of the investigation by alleging that  

they are investigating a potential violation of this bill. Thus, the  

government could use this process to avoid and undercut the grand jury  

process. This provision must be eliminated from the bill.  

VI. SUMMARY  

In conclusion, the Shipbuilders Council of America is fully  

supportive of the federal government's efforts to eradicate procurement  

fraud. However, this bill would not further serve this purpose. It is  

duplicative of existing remedies available to the government and, as  

indicated by recent history, is not necessary to enable the government  

effectively to prosecute perpetrators of fraud, regardless of the size of  

the fraud. Instead, this bill would serve only to create further  

unnecessary adversity between the government and its suppliers. These  

factors, combined with the significant due process concerns raised by the  

bill, cause us to urge that this legislation not be enacted.  
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Attachment 

REGULAR MEMBERS  

ADDSCO Industries, Inc.  
Post Office Box 1507  
Mobile, AL 36601  

The American Ship Building Company  
Lincoln Pointe Building - Suite 800  
2502 Rocky Point Road  
Tampa, FL 36607  
Tampa Shipyards, Inc., Tampa, FL  

Avondale Industries, Inc.  
Avondale Shipyards Division  
Post Office Box 50280  
New Orleans, LA 70150  

Bath Iron Works Corporation  
700 Washington Street  
Bath, ME 04530  

Bay Shipbuilding Corporation  
605 North Third Avenue  
Sturgeon Bay, WI 54235  

Bethlehem Steel Corporation  
Marine Construction Group  
Bethlehem, PA 18016  
Beaumont, TX  
Sparrows Point, MD  

Capital Marine Corporation  
Post Office Box 498  
Chester, PA 19016  

Coastal Dry Dock & Repair Corporation  
Brooklyn Navy Yard - Building 131  
Brooklyn, NY 11205  

General Dynamics Corporation  
Pierre Laclede Center  
St. Louis, MO 63105  
Electric Boat Division, Groton, CT  
and Quonset Point, RI  

Quincy Shipbuilding Division, Quincy, MA  
and Charleston, SC  

General Ship Corporation  
400 Border Street  
East Boston, MA 02128  

Hoboken Shipyards, Inc.  
Post Office Box 1159  
Bayonne, NJ 07002-6159  

Ingalls Shipbuilding Division  
Litton Industries  
Post Office Box 149  
Pascagoula, MS 39567  

Jacksonville Shipyards, Inc.  
750 East Bay Street  
Post Office Box 2347  
Jacksonville, FL 32203  
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Lockheed Shipbuilding Company  
2929 Sixteenth Avenue, SW  
Seattle, WA 98134  

Marinette Marine Corporation  
Ely Street  
Marinette, WI 54143  

National Steel & Shipbuilding Company  
Harbor Drive at Twenty-Eighth Street  
Post Office Box 80278  
San Diego, CA 92138  

Newport News Shipbuilding  
4101 Washington Avenue  
Newport News, VA 23607  

Norfolk Shipbuilding & Drydock Corporation  
Post Office Box 2100  
Norfolk, VA 23501  
Norfolk, VA (2 plants)  
Berkeley, VA  

Peterson Builders, Inc.  
101 Pennsylvania Street  
Post Office Box 47  
Sturgeon Bay, WI 54235  

Robert E. Derecktor of Rhode Island, Inc.  
Coddington Cove  
Middletown, RI 02840  

Southwest Marine, Inc.  
Foot of Saapson Street  
Post Office Box 13308  
San Diego, CA 92113  
San Francisco, CA  
San Pedro, CA  

Todd Shipyards Corporation  
Todd Pacific Shipyards Corporation  
One Evertrust Plaza  
Jersey City, NJ 07302  
Galveston, TX; Los Angeles, CA; New Orleans, LA  
San Francisco, CA; Seattle, VA  

ALLIED INDUSTRIES MEMBERS  

Bird-Johnson Company  
110 Norfolk Street  
Walpole, MA 02081  

Borg-Varner Air Conditioning, Inc.  
York International  
631 South Richland Avenue  
Post Office Box 1592  
York, PA 17405  

Colt Industries, Inc.  
1901 L Street, NW  
Washington, DC 20036  

Combustion Engineering, Inc.  
Prospect Hill Road  
Windsor, CT 06095  
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Eaton Corporation  
Cutler-Hammer Products  
17919 Pond Road  
Ashton, MD 20861  

General Electric Company  
1331 Pennsylvania Avenue, NW  
Washington, DC 20004  

Gould, Inc.  
Systems Protection Division  
13S00 Roosevelt Boulevard  
Philadelphia, PA 19116  

Hopeman Brothers, Inc.  
Post Office Box 820  
Waynesboro, VA 22980  

Jamestown Metal Marine Sales, Inc.  
4710 Northwest Second Avenue  
Boca Raton, FL 33431  

Jered Brown Brothers, Inc.  
1300 Coolidge  
Post Office Box 2006  
Troy, MI 48007-2006  

Lake Shore, Inc.  
Post Office Box 809  
Iron Mountain, MI 49801  

MacGregor-Navire (USA), Inc.  
133 Dermody Street  
Cranford, NJ 07016  

Raytheon Service Company  
Suite 1500  
1215 Jefferson Davis Highway  
Arlington, VA 22202  

Sperry Marine Systems  
Route 29 North and Hydraulic Road  
Charlottesville, VA 22906  

Transamerica Delaval, Inc.  
3450 Princeton Pike  
Post Office Box 6550  
Lawrenceville, NJ 08648  

Western Gear Machinery Company  
1100 Milwaukee Avenue  
South Milwaukee, WI 53172  

Westinghouse Electric Corporation  
Hendy Avenue  
Sunnyvale, CA 94088  

Worthington Pump Division  
Dresser Industries, Inc.  
401 Worthington Avenue  
Harrison, NJ 07029  

AFFILIATE MEMBERS  

Analysis & Technology, Inc. 
Technical Services Sector 
137 Gather Drive 
Mount Laurel, NJ 08054 
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The Bingham Group  
1210 Jefferson Davis Highway  
Arlington, VA 22202  

Maersk Line, Limited  
One World Trade Center  
New York, NY 10048  

McLean Contracting Company  
1301-3 Fidelity Building  
Baltimore, MD 21201  

McNab, Inc.  
Twenty North MacQuesten Parkway  
Mount Vernon, NY 10550  

PacOrd, Inc.  
2700 Hoover Avenue  
National City, CA 92050  

Pettit & Martin  
1800 Massachusetts Avenue, NW  
Washington, DC 20036  

Poten & Partners, Inc.  
711 Third Avenue  
New York, NY 10017  

NAVAL ARCHITECT MEMBERS  

Gibbs & Cox, Inc.  
119 Vest 31st Street  
New York, NY 10001  

J. J. Henry Company, Inc.  
Forty Exchange Place  
New York, NY 10005  

Seacoast Electric Supply Corporation  
Station Plaza  
Rye, NY 10580  

Seyfarth, Shaw, Fairweather & Geraldson  
1111 19th Street, NW  
Washington, DC 20036  

Standard Marine Services, Inc.  
One Inghan Avenue  
Bayonne, NJ 07002  

Sulzer Bros., Inc.  
200 Park Avenue  
New York, NY 10166  

Tidewater Construction Corporation  
Post Office Box 57  
Norfolk, VA 23501  

John J. McMullen Associates, Inc.  
One World Trade Center  
New York, NY 10048  

M. Rosenblatt & Son, Inc.  
350 Broadway  
New York, NY 10013  

ASSOCIATION MEMBERS  

The American Waterways Operators, Inc.  
1600 Wilson Boulevard  
Arlington, VA 22209  

New York and New Jersey Dry Dock Association  
330 Madison Avenue  
New York, NY 10017  

South Tidewater Association of Ship Repairers, Inc.  
Post Office Box 5637  
Chesapeake, VA 23324  

Western Shipbuilding Association  
Post Office Box 3976  
San Francisco, CA 94119  

o  

65-382 (176)  


