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Puepared STATEMENT oF EMory M. SNEEDEN

Mr. Chairman and Members of the Committee, it is =z
great pleasure bto appear before you to testify regarding
§. 1134, the Program Fraud Civil Remedies Act of 1983, As
you know, I am appearing today on behalf of my client, the
Westinghouse Electric Corporation.

I would first like fo commend the distinguished
Chairman of this Commitree, Senator Thurmond, and the
distinguished Chairman of the Constitution Subcommittee,
Senator Hatch, for deciding te hold a hearing om 8. 1134,
This bill has already been favorably reported by the
Committee on Govermmental Affairs and is pending on the
Senate Calendar, Thus, timely attention is needed fo
address the issues raised by this legislation,

Wnile no responsible individual or company could
disagree with the geoal of reducing and, i1f possible,
eliminating fraud against the Government, it is crucial that
the legislative mechanism chosen by Congress to accomplish
that goal be in accord with the Constitution, be fair te all
parties involved, and be carefully craffed in terms of its
liability provisions. In ity present form, 5. 1134 railges
significant concerns in each of these areas. Moreover, many
of the issues presented by this legislation, particularly
thoge relating to the constitutionalicy of the bill, are of
obvious interest to this Committee,

1 appreciate this opportunity to present my views
and concerns regarding 8. 1134. My rescimony today will
identify and bdriefly discuses those constitutional issues
that 1 feel should be of greatest concern to this Committee,
My client’s additional concerns about this bill are derafled

in an appendix to my statement,
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ARTICLE 11T -~ SEPARATION OF POWERS

Mr, Chairman, I would 1like to discuss two
comstitutional issues that are raised by the provisions of
5. 1134, One of these issues was not directly addressed by
the Covernmental Affairs Commitree, and the other was only
briefly addressed in the Committee’'s Report., 5. Rept,
¥o. 212, 99th Cong., lst Sess. (1985).

The first, and most fundamental, issue is whether
there ig an Article III separation of powers problem posed
by the provisions of 8. 1134,  Article III of the United
States Constitution provides that "{ctlhe judicial Power of
the United States shall he vested in one Supreme Court, and
in such inferior Ceurts as the Congress may from time to
rime ordain and establish.” Art., TXI, §l. The primary
attribure of an Artvicle I11 court is rthar it is comprised of
judges who have life tenure and who are protected from any
salary diminution. Despite the clear mandate of Article
111, courts have recognized that Congress, under certaln
circumstances, has bread authority to <create and refer
seemingly Jjudicial functions to a non-Article IIY forum.
That authority is ndt, however, without limit. Tor example,
Congress cannot vefer certain disputes between private

parties to a non-Article III ferum. See Northern Pipeline

Construction Company v, Marathon Pipe Line Company, 102 §.

Ct. 2858 (1982) (a non-Article IIT bankruptey court may not
adjudicate a rraditional state common law contract action).
Congress has greater authority to refer a matter
to a non-Article IXY forum if the dispute is between the
Government and a private party. This principle, known ag
the "public rights"” doctrine, governs referral of matters to
administrative agencles. Although first set forth in 1856

in Murrav's lessee v. Hoboken Land & Improvement Co., 18

How, 272, 15 L.Ed. 372 (1856), the extent of the doctrine is

still unclear. Af a mintmum, & public right cccurs "between
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the {overnment and others." HNorthern Pipeline, 102 §.Ct. ar

2870 {quoting Ex parre Bakelite Corp., 49 5. €t. 411, 416

{1929)). BSee also Crowell v, Benson, 32 §, Ct., 285 {1932).

The fact that the United Stares 1is a party te the
proceeding, however, is a 'mecessary but mnot sufficient
means of distinguishing 'private rights® from 'public

rights*.,”" Northern Pipeline, 102 §.Ct. ar 2870 n.23,

Case law also indicates that a publiic right is one
statutorily created by {ongress, not one that historically
existed at common law, In discussing the holding of
Crowell, Justice Brennan observed the following in This

pluralivy opinion in Northetn Pipeline:

fWihile Crowell certainly endorsed the
proposition that Congress possesses broad
discrerion to assign fact finding Ifunctions
to  an- adjunet created to aid in  the
adiudication of congressionally created
statutory rights, Crowell does notf support
the further propogition necessary to
appel.ants’ aYgument -- tnat Longress
possesses the same cegree of discretion in
Assigning traditiondally Judiciai power to
adijuncts engaged in  the adiudication oi
rights not created oy Longress.

102 8, Ct, at 2877 (ewmphagis added).
Furthermore, Justice Brennan had earlier stated
that the public rights doctrine:

extends only to matters arising "between the
Government and persons subject to its
authority in connection with the performance
of the constitutional functions of the
executive or legislacive departments,”
€rowell v. Bensom, 285 U.8, 22, 50, 52 8. Cr.
857297, 7TE LRA. 598 (31932), and oa1§ to
matters that histericallvy could ave een
determined exclusively by those departments,
see Ex parte pakelite Lorp., supra, 479 U.5.,
at &38, 49 75, €t., "at 416 7. . . The
public-rights doctrine is grounded in a
historica%ly recognized distincrion between
matters that could be conclusively determined
by the Executive and Legislative Branches and
matters that are "inherently . . . fudicial.”
fcitations omitted.] ror example, the Lourt
in Murrav's Leszee locked to the law of
England and the orates at the time the
Congritution was adopted, in order to
determine whether the issue presented was
customarily cognizable in the courts. Ibid.
Concluding that the matter had not
tradicionalliy been oTie for Jjucicial
determinatlion, Lhe LOUTL perceived no Dar Lo
Corgress” establishment of SUMMATY
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procedures, outside of Art, 111 courts, to
collect a debt due to the Government from one
of its custowms agents.

Id. at 2869-70 (emphasis added).

Applying these principles to the administrative
scheme c¢reated by the Program Fraud bill, the question
rajsed 1is whether Congress may be i@graperly referring
actions based im common law -- matters which have

historically |been heard by the courts ~-- fto an
administrative ageney. Under the bill, persons may have

adminstrative proceedings brought against them for
activities esgsentially amounting to fraud and negligent
migsrepresentation. Actions for both fraud and negligent
mierepregentation have historically existed at common law.
See W. Prosser, Law of Torts §105 (1971},

Liability for these torts exists regardless of the
passage of gny legislation and thus was not ereated by such
legislation. Statutes such as the False Claims Act (FCA),
3l U.5.C. §8§3729 et seq., <o not create an entirely new
cause of setion for the Government, bul instead provide

additional remedies. See United States v. Mead, 426 F.2d

118, 123 {9tk Cir. 1970) (the False Claims 4ct Is not in
derogatrion of the common law but is merely another remedy
which the government can invoke to protect itself from
fraud). Case law makes it clear that the United States had,
and continues to have, a common law right to sue for fraud
despite passage of the False Claims Act. See United States
v. Borin, 20% F.2d 145, 148 (5th Cir.), cert. denied, 348
V.8, 821 (1934) ("It dis well settled that ne statute is
necessary to Authorize the United States fo recover fundg,
the illiegal payment of which was induced by fraud.”}, see
aiso United Btates v, Silliman, 167 F.2d 687, 611 (ird

Cir.), cert. denied, 33% ©.8. 825 (1948) {the fact that
Congress passed a statute applicable to those who make False

claims dis not to be interpreted as depvriving the United
States as plaintiff of remedies which it has for violation

of & common law right).
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§. 1134 would also provide the Government with
remedies that are not available at common law. For example,
the bill provides for the imposition of civil penalties of
up to $10,000 for each violation of its provisions. Under
the bill, a person is liable for an Tasgessment” of twice
the amount of a claim or pertion of a claim determined to be
false or fraudulent, rather than for "damages.™

While S, 1134 provides new remedies, the causes of
action involved are still clearly grounded in common law.
Thus, the administrative scheme established in the present
legislation may be distinguished from that considered by the

Supreme Court in Atlas Reofing Company w. Occupational

Safery and Healrh Commission, 97 8.Cg. 1261 «(1977). In

Atlas Roofing, the Supreme Court specifically addressed
whether adliudication of viclations of the Qccupational
Safety and Health Act {03HA) viclated the Seventh
Amendment’'s reguirement that the right ro a jury trial be
preserved in suits at common law, The Court also discussed,
however, the publiec rights doctrine and the circumstances
under which Congress could refer adiudication of cerfain
rights to an administrative forum. While the Court noted
that new remedies were created by OSHA, it alsc pointed out
that the Act created a “new staturory dury” to aveid
maintaining unsafe O0r unhealthy working conditions. Id. ar

1264. The Court further noted that existing state statutory

remedies and common law remedies for actual ipnjury and
wrongful death remained unaffecred. Id.

With regard to referral of wviclations of the Act
to an administrative forum, the Court stated that "Congress

hag often created new statutory obligarions, provided for

civil penalties for thelr vielation, and committed
exclusively to an administrative agency the fupction of
deciding whether a violation has in fact occurred.” fd. at
1266~67 (emphasis added). The Court went on to make clear,

however, that the new statutory duty created by COSHA was not



122

based in common law;

Congress found the common-law and other
existing remedies for work injuries resulting
from wunsafe working conditions to  be
inadequate to protect the Nation's workin

men and women, It created a new cause ¢

action, and remedies therefor, unknown to
common law, and placed their enforcement in a
tribunarl sugplying speedy and expert
resolutions of the issues involved.

id. at 1272 (emphasis added).

The  administrative scheme which would be
esrablished by §. 1134 is obviously different from that of
OSHA, The actions thar wmay be adiudicated in an
administrative forum under the Program Fraud bill are
clearly Kknown to common law. Prior to passage of any
statute, the Government could have brought a common law
action for fraud or negligent misrepresentation to recover
its losses resulting from such activities. By contrasi. the
passage of OSHA created a new statutory duty and provided

the Government with the authority to prosecute a breach of

that duty. Prior to enactment of 0SHA, the Government had
ne suthority to bring suit against an employer. Instead,
only the employee or his family was entitiaci te bring suit
for injury or wrongful death. Thus, in enacting OSHA,
Congress provided a totally new cause of action for the
Government. §. 1134, on the other hand, essentially
codifies previcusly existing commeon law actions and provides
addirional remedies unavailable at common law. The former
may clearly be referred to an administrative forum. The
latrer should be referred to an administrarive forum only
after carefully analyzing the Article III implications.

The mere passage of a statute that codifies the
essence of  previously  existing  rights should mnot
automatically convert such rights inte starutory cauges of
actions that may then be referred te a non-Article III
forum. Acceptance of such a proposirion could result in a
sericus weakening of Article IIT1 protections. Congress

could, if it wished, c¢odify numerous common law righis and
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then reguire that they be litigated in an administrative
forum. This cannot be an appropriare result.

Mr. Chairman, the case law governing the issue of
which matters may be referred to & non-Article IIT forum and
which matters must be heard by an Article ILI judge is far
from clear. As Justice White pointed out in his dissent in

H

Morthern Pipeline, this Iis one of most confusing and

controversial areas  of constitutionzl law."” 102 5.Cr., ar

2883,
For example, in the recent ¢ase of Thomas v, Union

Carbide Agriculrural Producrs Co., 105 §.Ct. 3325 (1985),

the Supreme Court, through Justice O'Connor, criticized the
analysis of the public rights doctrine found in Justice

Brennan's plurality opinion in HNorrhern Pipeline. In Unign

Cariide, the Court upheld a provision of the Federal
Insecticide, Fungicide, and Rodenticide Act (FIFRA)
requiring mandatory arbitration of disputes between private
parties regarding compensation for the use of certain data
by the Environmental Protection Agency. The Court noted
that the rights involved resulted from the passage of FIFRA
and did not depend on, or repiace, a right to compensation
under state law., Id. at 3335,  Justice C'Connor found,
however, that the public rights doctrine does not provide a
"bright line" test for determining the requirements of
Artvicle III. Id. at 3336. She noted in dictum thar the

statutery sgcheme approved in Crowell v, Benson involved the

displacement of a traditional cause of action and affected a
pre-existing relationship based on a common law contract for
hive -« an action which would cleariy have fallen into the
vange of matters reserved to Article Il courts under the

holding of Northern Pipeline. Id. Jusrice O Connor

¥t

concluded that “practical attention to substance rather than
doctrinaire veliance on formal categories should infornm
application of Arcticle 111" and counseled rhar considerarion

be given to the arigin of the right .at issue and the
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concerns that guided Congress to select a particular method
of dispure resolution. Id. Algo important to an analysis

of S§. 1134, she emphasized rhat the majority in Northern
Pipeline did notr "endorse the implication cf the private
right/public right dichotomy that Article III has no force
simply because a dispute is between the Government and an

individual." Id.

Northern Pipeline and Union Carbide, raken

together, present at best a confused picture of what matters
must be reserved to an Article IIY court., Congress has a
responsibility, however, to consider this issue and to wake
its best determination of whether passage of 5. 1134 would
comport with the requirements of Arviecle III. It must also
determine whether, as a policy matter, aetions based in
common law fraud and negligent misrepresentation should be
referred to & non-Article III forum where the right to a
jury trial and other procedural rights are not afforded. As
rhe Members of this Commirree well know from their strenuous
efforrs to enact a constitutional  bankruptey system,
consideration of the Article III implications of a piece of

legislation is viral to its ultimate survival.

SEVENTH AMENDMENT -. RIGHT TO TRIAL BY JURY

By requiring adjudicarion in an administrative
forum, 5. 1134 obvicusly dees not provide for a trial by
Jury. The Seventh Amendment to the United States
Constitution, however, requires that "[iln suits at common
law, where the vaiue in Controversy shall exceed twenty

dollars, the right to trial by jury shall be preserved.”
Throughout the years, courts have treasured and safeguarded

this constitutional right. "It is assumed rhat twelve men
know more of the common affairs of life than does one man;
that they can draw wiser and safer conclusions from admitted

facts than can a single judge."” Sioux Ciry §& Pacific

Railwav Co. wv. Srpur, 84 U8, (1 Wall.) 657, 664 (1873,

Moreover, "[mlaintenance of the jury as a fact-finding body
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is of such importance and cccupies so firm a place in our
history and jurisprudence that any seeming curtailment of
the right to & jury trial should be scrurinized with rhe

urmost care.” Beacon Theatres, Inc. v. Westover, 79 3.Ctr,

948, 952 (19%9) {(guoting Dimick v. Schiedtr, 35 5.0, 296,

361 (1%35)).

As stated earlier, an action brought under the
Program Fraud bill is essentially & common law action for
fraud or negligent misrepresentation. When the only remedy
sought for fraud or misvepresentation is damages, the action
is legal in nature and the accused must be given a jury

trial, & €. Wright & K. Miller, Federal PFractice and

Procedure §231I1 (1971).

The Program Fraud bill permites an “assessment” of
twice the value of a false claim made to the Governmen:t and
provides for a $10,000 "eivil penalty" for false c¢laims or
statements., Its proponents agrue that the bill is meant to
compensate the Govermment for its injuries and to provide a
mechanism to punish-persons who defraud or who misrepresent
facts, Although they bear the statutory labels of

1

“"assessments” and ‘'penalties,"” these provisions by thelr
form and function are aralagous to damages and punitvive
damages. Federal courts have held that there {5 2
constitutional right to have a jury assess punitive damages

for fraud. Smyth Sales, Inc. v. Petroleum Heat & Power Co.,

181 F.2d 41 {(3rd Cir. 1844}, A jury trial should therefore
he provided for what is arguably & codification of a common
law action for fraud or misrepresentation which carries the
familiar threat of damages or punitive damasges,

The cases relied on in the Governmental Affaiyrs
Committee Report do not counter the assertion thac & jury
trial was mandated in common law actions for fraud in which
damages were sought. As discussed earlier, the Supreme

Court in Atlas Roofing v. Occupational Safetvy and Health

Review Commizsion, 97 §.Ct, atr 1272, specifically nored that

65~382 0 - 87 ~ 5
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the cause of action created by Congress when it enacted OSHA

was "unknown at common law." Similarly, in National Labor

Relations Board v. Jomes & Lauphlin Steel Corp., 57 5.Ct.

615 (1937), the Supreme Court rejected a Seventh Amendment

challenge to the National Labor Relations Act, and noted

that:

[tihe instant case is not a sult at common
law or in the nature of such a suit. The
proceeding Ls one unknown teo the compmon law,
it fs a statutory proceeding. Relnstatement
of the employee and payment for time lost are
requirements imposeg for viclation of the
starute and are remedies appropriate to its
enforcement, The contention under the
Seventh Amendment is without mevrit.

Id. at 623, The Report quotes the preceding language but
does not address the fact that actions under the ?rogrém
Fravd bill are in the nature of common law suits and that
actions for fraud and negligent misrepresentation are
clearly known te the common law. Report at 32, The
creation of a statutory scheme per se should not render
these actiens purely "statutory" proceedings not sublect to
the Seventh Amendment. As with the Article II1 analysis,
such an interpretation cannot be correct because it could

lead to an emasculation of the Seventh Amendment.
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ADDITIONAL COMMENTS OF
WESTINGHQUSE ELECTRIC CORPORATION

CONCERNING 5. 1136
THE PROGRAM FRAUD CIVIL
REMEDIES ACT OF 1985

STANDARD OF XNOWLEDGE

S, 1134 makes a person llable for statements or

claims which that person knows or has reason to know are

false, fictitious, or fraudulent., §§802{a){1) and (2}, The
bill defines "reason teo know' as acting in "gross negligence
of the dury to make such inguiry as would be reasonable and
prudent to conduct under the clrcumstances te ascertaln the
true and  gecurate basis of the elaim or statement.”
§801¢ad{6), §&. 1134 thus incorporates a negligence standard
which is not the prevailing standard in case law developed
under the False Claims Act.

The ciearly predominant wview among the circult

courts of appeal is that the Government must show actual

knowledge of falgiry. See, e.g., United Srates v. Hughes,
585 F.2d 284 (7th Ciy, 1978), VUnited States v, Ekelman &

Assoc., 532 F.24 3435 (6th Cir., 1976); United States v,

Children's Shelrer, Inc., 604 ¥, Supp. 865 (W.D. Okla.

1985); and United Stares v, DiBowa, 614 F. Supp. 40 (E.D.

Pa, 1984)(noting that flve of eleven cilrcuits have held that
the Government must show that the defendant knew the claims
ro be falge). Ar least two other circults require not only
actual knowledge of falsity, but also specific intentr to

defraud the Government, See United Stares v. Mead, 426 F.2d

118 (%cth Cir. 1970}: United Srates v. Thomas, 709 F.2d 968

(5ch Cir. 1983)
As part of its justificatien. for a negligence

standard, the Govermmental Affairs Committee <cites the
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decision of rthe Eighrth €ircuit in United States v,

Cooperative Grain and Supply Company, 476 F.2d &7 (1873}, In

that gase, the Court held that extreme carelessness or
recklessness could consritute sufficient knowledge or intent
to establish liability under the False Claims Act. Ho other
circult, however, has adopted this interpretation of the

FCA, Moreover, a generous reading of Cooperative Grain is

required ro find support for the negligence standard cur-

rently contained in §. 1134,
The Bill clearly goes beyond the language of

Copperative Grain concerning extreme carelessness and reck-

less disregard for the truth to impose a duty on & claimant
or person making a statement to conduct a "reasonable and
prudent” inquiry to derermine the truth of the c<laim or
statement, As the Public Contract Law Section of the
American Bar Association pointed out in its report dated
February 14, 1988, on the standard of knowledge under 3,
1134, the inclusion of a duty of inguiry shifts the focus
frem the defendant's actual state of mind teo whether he
complied with the conduct expected of & hypothetical
reasonable and  prudent persom. This presents the
possibility that a person acting in & good fairh belief that
his claim or starement was accurate could nevertheless be
found liable under the Program Fraud bill because ha failed
to make & veascnable inquiry to determine whether the claim
or statement was indeed accurate.

In light of the significant penalties provided for
in  the Bbill, the fact that actions for fraud have
traditionally required some showing of knowledge of falsity,
and the significant diminution of procedural protections
under the bill, the standard of knowledge currently found in
S. 1134 would appear inappropriate. It seems more proper,
under these circumstances, for rhe srandard of knowledge to

focus on the defendant's state of mind and to reguire some
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showing of actual knowledge of falsiry or deliberare acrion

en the part of the defendant.

COVERAGE OF STATEMENTS UNRELATED TO CLAIMS

g. 1134 makes a person liable for false,
fictitious or fraudulent statements, made to the Government
or teo intermediayies, that are unrelated to any c¢laim.
§802(a)¢2). This is an extremely broad provision and, as
the Governmental Affairs Committee Report acknowledges,
represents a change from existing law. There is currently
noe civil penalty for false statements 'ynrelated to a claim.
There is only a cyiminal srarure, 18 U.5.C. §1001, covering
such behavior, nlike §. 1134, however, the criminal
statute does not cover statements negligently made, Alse,
the criminal statute reguires a higher standard of proof to
establish culpability. The coverage of statements made to
intermediaries, rather than directly to the agency, is also
troublesome and will be difficult for a corporation to
monitor. This is of concern because chewﬂeport makes ¢lear
that a corporation will be held liable for the "collective
knowledge” of its employees under the doctrine of respondeat

superior. Report at 22,

Moreovey, §B802(8){2) permivs the dimposirion of
penalries for the making of such statements without any
requirement that the Government have suffered any loss or
damage. To the extent that 5. 1134 provides for penalries
for activities resulting in no less to the CGovernment, the
bill looks increasingly like a penal statute rather than the

remedigl statute which it ig intended to be.

NG REQUIREMENT THAT THE GOVERNMENT PROVE DAMAGE TO RECOVER

The False Claims Act currently provides that a
person is liable for a civil penalty of 52,008 plus an
amount equal to twice the amount of damages the Government
sustaing “because of the act of that persom.” 31 U.8.C.

§3726, Thus, under the FCA, in order to recover double
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penalties, there must be some causal connection between the

false or fraudulent activity of the defendant and the

damages sustained by the Government. See United States wv.
Miiler, £4% F.2d4 473 (8th Cir. 1981} (Government must
demonstrare element of causatien between false statements
snd losey in federal housing case, Geovernment must show that
false statements in the application were the cause of
subsequent defaulrs).

Section §802¢(s){l) does not include such an
element of causation, The bill provides for an 4ssessment,
“in lieu of damages sustained by the United States because
of such c¢laims,” of not more than twice the amount of such
claim, or portion of the c¢laim, determined to be false or
fraudulenr. A person may therefore he held liable for a
double ascgessment vregardless of whether his false or
fraudulent claims, or statements related thereto, caused any
damage or harm to the Government. This is in significant
contrast to existing law under the FCA, and completely
eliminates the Government’'s burden of proof in this ares.
Furthermore, under the bill, rhere is no requirement that
there be & causal connection between a person's false or
fraudulent activities and any damage to the Government in
order to impose civil penalties of up ro $10,000 for each
claim or statement.

As with coverage of false statements causing ne
loss ro the Government, the absence of requirements thar rhe
Government prove its damages, and prove that the defendant’s
activities «caused those deamages, makes S. 1134 look
increasingly like & penal, rather than a remedial, statute.
Moreover, the substantial c¢ivil penalty of $1¢,000 for each
false claim or statement, in addition to the §2,000 penalty
aiready available under the FCA, contributres to this impres-
sion, MNevertheless, 5. 1134 does not provide the procedural

protections normally afforded in c¢riminal proceedings.
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"PREPONDERANCE OF THE EVIDENCE'® STANDARD OF PROOF

Section 803{e)} of the bill provides that a
determination of liability shall be Tbased on the
preponderance of the evidence, Altheugi the Governmental
Affairs Commitree Report cites one case suggesting that this
is the appropriate standard of proof under the FCA, Report
at 16, the cireuit courts of appeal are split on this issue.
with several courts requiring clear and convincing evidence
of fraud. At least the Second, Sixth, and Ninth Circuits
have chosen some wersion of the clear and convincing burden

of proof. Bee, e,g,. United Stares v. Milton, 602 F.2d4 231,

233 (9th Cir. 1979); United States v. Ekelman & Assoc., Inc,

532 F.2d4 545, 548 (6th Cir. 1976); Unired Stares v, Foster

Wheeler Corp., 447 F.2d 166, 101 (Znd Cir. 1971). Moreover,
clear and convincing evidence is normally the standard of
proof in eivil fraud cases between private parties. See,

e.g., Davis v, Upten, 250 3.C. 288, 1537 S.E.Zd 567 (19672,

The thigher stsndard of proof appears wmore
appropriate here since cases under the bill will often
invelve zllegations of fraud that have historically required
clear and convincing evidence to establish liability, Also,
reguiring 2 higher standard of proof would provide some
counterbalance to the loss of procedural protections that
occurs when cases are litigated before an administrative
agency. The elevared standard of proof would alse provide
some assurance that the severe penalties available under

S. 1134 would not be improperly imposed,

SUBPOERA AUTHORITY

One of +the wost disturbing and potentially

far-reaching features of §. 1134 is the subpoena authority

glven to the agency's investigating official. That official
would have authority to require production of "all
information,” inciuding documents, reports, answers,

records, accounts, papers and data “not otherwise reasonably
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available to the authoricy.”™ §804{a)(1){B). There is no
statutory requivement that the information requested be
relevant or material to the ongoing investigation or that
consideration be given to the burden being placed on the
respondent. Thus, the door is opened for an ageney to
conduct whatever “fishing expeditions” it wishes teo conduct,

Even more sigunificant 1s the fact thar each
statutery Inspector General is authorized to subpoens the
attendance and testimony of witnesses, §804¢a)(2). Again,
there 1is no requirement thar the informarieon sought be
relevant and material to the investigation, Just that it be
"necessary” to the conduct of the investigation., Moreover,
there 4i$ ne indication of whether guch testimony could be
discovered by the accused if an action is brought,

The grant of investigarory testimonial subpoena
power §s highly unusual a4 illustrated by the fact that the
Justice Department does not currently have such authority in
civil fraud cases, nor does the FBI have such authoricy.
Despite the fact thar {v mey disapprove the issuance of such
& subpoena, the Department of Justice is opposed to the
inspectors General being given that aurhoricy. The
Department has stated that there is. no demonstrable
Justification for such extraordinary powers., It has also
peinted out that this broad suthority creates & potential
for interference with ongoing criminal investigations and
has expressed the fear that the preocedures for review by the
Department are unworkable., See Lerrer from Phillip D,
Brady, Acting Assistant Aftorney General, to Senator William

§. Cohen (November 4, 1983}, reprinted in Report at 36-7,

Furthermore, the bill provides no satisfactory
review mechanism either for the issuance of a subpoena duces
tecum or for a testimonisl subpoena. With regard to the
former, there is no review either at the sgency level or by
the Deparrment of Justice. The Justice Department does have

some review authoriry for the issuance of an investigatory
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vestimonial  subpoena, but the bill does not reguire
affirmative approval by the Department. Such a4 subpoena may
be issued 1if the Department simply fails to rake action for
forty-five days after receipt of notice from an Inspector
General, With regard to review by a federal court, the bill
provides that, in the case of contumacy or refusal to obey a
subpoena, the Justice Department may seek enforcement in
federal district court. There is no concomitant right,
however, given to the defendant to bring an action in
federal court to guash a subpoena issued by an investigating

official or Imspector Gengral.

DISCOVERY

In stark -contrast to the sweeping investigatory
authoricy given to the Government, 5. 1134 permits discovery
by the defendant "only to the extent that the haaring
examineyr determines rhat such discovery 1g necessary for the
expeditious, fair, and reasonsble consideration of the
issues.”  §BO3(EY(33{By{ii). While the bill provides that
discovery shall not be denied Tunreasonabdbly"™, this
reguirement fails to counteract the very broad discretion
given to the hearing examiner to determine what discovery
should be permitted. Moreover, the legislative history of
$., 1134 provides little assurance that discovery will be
adequate. The Governmental Affairs Committee Report states
thar, in Yordinary" cases, “timely exchange of exhibics,
witness lists and witness statements will constitute
sufficient discovery.”™ Report at 15,

This obviously falls far short of the discovery
rights available in federal court and hardly seems adequate
or fair in 1light of the Government's gpportunity to
investigate and develop 1its case prior to the hearing
through the use of its subpoena power. Moreover, discovery
of certain documents, such as the rnotlce sent by the

reviewing official to the Justice Department rhat the
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offiecial intends to refer a case to a hearing examiner, {s
spacifically prehibited. 4lso, 1t is unclear whether the
vrerm "witness statements® would include statements taken by
the Gouvermment pursuant to irg testimonial subpoena power.
Finally, there 1s no 1irmediate recourse if
discovery is unreasconably denied by a hearing examiner.
While a denial of discovery might eventually be challenged

in a court of appeals on due process grounds, 1t seems

preferable to provide some limited review, at least within

the agency, to prevent abuses.

$100, 000 JURISDICTIONAL LIMIT

Section 803{c) provides that no allegations of
liability shall be referred to a hearing examiner if the
reviewing official determines that the claim dinvolves a
monetary amount in excess of $100,000 or property or
services valued at ower §8100,000. Since §803(c)y by its
terms applies to claims over this amount, it is unclear
wvherher this "jurisdictional™ reguirement applies to
statements unrelated to claims. Furthermore, the
derermination of whether an amount in ewcess of $100,000 is
involved is subject to little review. The Justice
Department does not review the agency's file, but instead
receives a summary prepared by the reviewing official.
Despite 4ts obvious importance, Judicial review of this
determination is precluded by §803(a)(l). Also, varying
results may obviocusly be achieved depending on which ¢laims
an agency determines are related and should be agpgregated
toward the $1060,000 limit,

Finally, 1t 4s clear that a person’'s ultimate
liability may fer exceed $106,000 once the amount of the
claim is doubled and civil penalties are added. Thus, very
substantial penalries mway be imposed on a person who has
only had the opportunity te  litigate before an

administrative agency.
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"ADEQUATE' EVIDENCE TO REFER CASE TG DOJ

5, 1134 provides that, if the reviewing official
determines there is “adeguate" evidence to believe that a
person is liable under §882, the reviewing official shall
transmit to the Department of Justice a written notice of
the official’s intention to refer the allegations to a
hearing examiner. This notice must include a statement of
the reasons for veferring the allegations, a statement of
the supporting evidence, a description of the claims or
statements, an estimate of the amount of money or the value
of gervices or preperty involved, and 2 statement o©f any
exculpatory or mitigating circumstances, §803(a)(2),

There are several problems with this provision,
First, the term "adequate evidence” is an unfamiliar legal
term and is not defined 1in the bill. Second, it is
questionable whether the Department will be able to provide
effective review of the agency's determination of adequate
evidence, The Department does not receive the agency’s file
on the investigation, but rather a sumnary of the case
prepared by the reviewing official. Moreover, the referral
of the case to a hearing examiner takes place autometically
if the Justice Department f£ails to take action within ninety
days, Finally, judicial review of an reviewing official’s
determination of adequate evidence is speclfically
prohibited, §803(a)(ly.

PROCEDURAL PROTECTIONS COMMITIED TO THE DISCRETION OF THE
HEAKTNG EXAMTNEY

Several key procedural protections provided for in

the Dill are commitred to the hearing examiner's discretion.
As noted eariier, the extent of discovery permitted s
entirely within the discretion of the hearing examiner. The
oppertunity for the defendant to submit facts and arguments,
ameng other things, is also basically within the discretion
of the hearing examiner since the examiner determines "when

time, the nature of the hearing, and the public interest
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permit"™  such submission, §B03CE(2) (B, The Thearing

examiner also determines, subject to agency regulations,
whether & particular line of cross-examination is "required
for a full and true disclosure of the facts. "
§BO3CEY (2Y (E), While an egregious denial of these
procedural protections may ultimately be rveviewable in a
court of  appeals o due PrOCEss grounds, cther
determinations by a hearing examiner neot rising to the level
of a due process viclation may have a very detrimental

impact on the presentarion of a2 person’s case,

EVIDENCE ADMISSIBLE AT THE HEARING
8. 1134 does not address the admlssibliicy of

evidence at the hearing. Ir is generally recognized,
however, that the Federal Rules of Evidence deo not apply in
administracive proceedings. Thus, for example, hearsay is
admissible in an administrative hearing and may provide the
substantial evidence wupon which the hearing examiner's

decision is based. See Johnson v, United Srates, 628 F.2d

187 {D.C, Cir. 1380).

VENVE

Under §B03(f){4), the hearing must be held in the
Judicial district in which the person resides or does
business, in the judicial district inm which the claim ox
statement was made or presented, or in such other place
agreed to by the hearing examiner and the person. This
provision presents the possibility that cases may often be
brought in the District of Columbia if the mere submission
ef a claim or statement to an agency located in Washington,
b.C., would constirute the making or presenting of & claim
there. It ig important to keep in mind that &, 1134 covers
persons such as students applying for federal loans or
individuals seeking federal employment, To allow the
hearing to be held in Washingten, D.C., may effecrively deny

many individuals their right to s hearing., Since 3. I13¢
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purports to cover only small cases, it would seem more
appropriate te¢ require thar the hearing be held in the
judicial district in which the person resides or does
business.

CONCLUSION

The Program Fraud Clvil Remedies Act of 1983 is
meant by its proponents to be a "mini Falge Claims Act™ that
simply provides a mechanism for adjudicating certain cases
which the Department of Justice often de:‘:.iines te prosecute
because the expense of litigation frequently exceeds the
amount of the claim. The Governmental Affairs Committee
Report states that 5. 1134 "is intended to capture only
conduct already prohibited by federal criminal and civil
sratutes which could be lirigated in federal court bhut is
not.” Report at 10. This statement falls tc adequately
describe the sweeping changes in existing law that 8. 1134
would make.

As explained above, the pill makes very
significant changes in the scope of liability and burden of
proof. Under the knowledge standard of the bili, for
example, persons acting in geod fairh, who would not have
been liable wunder the existing ¥False Claims Act, may now
have administrative proceedings brought against them. Also,
the Government is no longer required to prove that it has
suffered any damage as & result of a defendant's false or
fraudulent claim. HWor is the Government Tequired to prove
its case by clear and convincing evidence. Cerrain
activities which, uwntil now, have only been prosecuted
criminally -- for example, rhe making of false statements
resulting in ne loss to the Government ~-- may now be the
subject of a civil action,

These changes in lisbility and the Government's
burden of preoof are cf even greater concern when coupled
with the significant decrease in procedural protections that

will result from adjudication of such cases in an
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adminiscrative forum. No longer will a defendant be able to
present his case to an Article TI1 judge, whose independence
and impartiality are protected by the Constitution; nor will
he be afforded a trial by jury. He will instead be forced
to litigate his case before an agency hearing examiner who
is not bound by the provisions of the Federal Rules of
Criminal Procedure, the Federal Rules of Civil Procedure, or
rhe Federal Rules of Evidence. Moreover, he may very well
be vequired to litigate his case having been afforded little
or no discovery, while the agency will have had extensive
cpportunity to develop its case through its newly granted
investigarory subpoena powers.

In addition to expanding liability, significantly
decreasing the Government's burden of proof, and
substancially lessening procedural protections, 5. 1134 aiso
provides stiff.penalties for violation of trs provisioms. A
$10,000 penalty for each false, fictitious, or fraudulent
claim or statement is superimposed on the present penalty of
$2,000 under the False Claims Act. Algo, the accused is no
longer lisble for twice the damages sustained by the
Government, bur for twice the amount of the entire claim or
porticon of the claim deterwined to be false. Finally, all
of these changes are triggered by an agency
determination -- judicial review of which fis specifically
prohibited ~- that an amount of less cthan $100,000 is
involved. 5. 1134, albeir well intentioned, thas the
anomalous result of affording greater procedural protections
and narrower lLiability to persons accused of defrauding the
Government of substantial amounts of money, while denying
those same protections to those whose wrongdoing is less

serious.
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Senator HarcH. Thank you, Judge Sneeden. We will put that all
in the record and we appreciate your comments here today.

Mr. Creighton, why do we not finish with you.

Mr. CrEicaTon. Thank you, Mr. Chairman.

Senator Harcu. Let me say this, Judge. 1 am going to submit
questions to you in writing and I would like you to take the time to
answer them and give them back to me.

Mr. Sweepen. I will respond to those, Senator.

Senator HarcH. Fine. I will do the same for you, Mr. Creighton,
so there is no reason for you fo stay if you like. I would like to just
save you that time.

Mr. Cretgrron. Thank you very much,

Senator HarcH. We appreciate you being here,

[The questions of Senator Hatch follow:]
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Suly 3, 196¢

Joseph Crefghton
Wational Association of Mamslacturers

Dear Joe:

As indicated ip the Comnitese's hesring on June 17, 1986,
voncerning 5. 1134, falme clalms and frsud legislatien, I would
appreciate your written responses to the attsched questions. Please
return youy answers to the Commitves in 212 Senate Birksen Office
Building, Washington, D.C. 205180 not Iater than the close of
bosiness on July 15, 1986 . If you have any guesticns please
contact Jean Leavitt at {202) 204.819%1,

QUESTION 1) in your testimony, you raise & concern akout the
subpoena suthority previded in the Program Fraud Civil Remedies Act.
Bnder S. 1134, the agency's inspector general may compel personal
appearance and testimony withouy notifying the subject of the
subpoens of the nature of the guestioning or the prrpose of the
Investigetion, The person sobpoenned is not even given notice that
he may be accused of wrongdeing, In additicn te concerns for the
lack of Due Process provections for the sublect, there are voncerns
that it has not heen made clear whg govermmental agenties in civil
proceedings should be entitled to benefits not availabkle to ordinary
elvil litigants, particularly when the inspector genera} slresdy has
very broad powers of investigation under current law. Can you
explain more specifically your concerns as to how this suthority
conld be abused by the investigating agency?

QUESTION 2}: A% you know, the courts today are split among three
different views of the appropriste standard of knowledye or intent
for fraud actions, varying from a “comstructive khowiedge™ test,
sdopted only by the sighth ¢iceult, to actual kpowledge with
specific intent to defraud the Bnited States, a pesition heid by the
fifth and ninth cireuits, The majority of circuits rejected both of
these nositions and have adopted the wiew that proof of actpal
knowledge im reguired bot mpecific intent to defraud the United
Stateg ig not, 1 have concerns that both #, 1334 and 5, 16%2,
contain o very liberal gross negligence standard, The American Bax
Associ ation and others have recommended a definition of knowledge
which includes actual xnowledge, deliberate ingnorance and reckless
disgegard for the twuth, In y™r view, what is the appropriste
knowiedge stardard For actions for fraud?
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QUESTION 3}: 1 am concegned that the Program Fraud Civil Remedies
Act places the acoused at & disadvantage with reqgacsd ta the right to
discovery when compared to the probections afforded him during 2
civil trial, OUnder §, 1134, the accused has a right to discovery
on1ly to the "axtent that the hearing examiner deterzines that such
discovery 1s ngcessary for the expeditious, falr and reasonable
consideration of the issues.” {ndar this *expeditious hearing
standard, the aceused could be denied the zight to obtain coples of
transceipts taken purswant te¢ the testimonial subpoena of the
witnesses or to documents subpoensed., In your testimony you alzo
express concerns ag to the laeck of discovery pretection under S,
1134, what iz an appropriata standard for discovery within an
adminlstrative proceeding mlleging £raud?

Thark yoir for your willingness to snswer these guestions.
With kindest regards and best wiahes,

Bincerely,

Orein G. Hatch
Clnf rman
Bubcommi ttee on the Constitution

X ngl
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& HARFUS

JOREPH B CAEIGRTON

VR LSRN T
AEMIDN & RGA ADVTEOM

Juiy 24, 1988

The Honorable OQrrin §, Halch

The United States Senate
Compitiee on the Judiciary

212 Senate Dirksen OFfice Bullding
Washington, DL 20510

Dear Senator Hatch:

Thank you for your letter of July 3, 1986, asking for sy comments on three
guestions, Unfortunately, the lstter did not reach Harris Corperation umtil
Monday, July 21, so my response cannot meet the July 15 deadline.

The three questions deal with three very impertant issuss cut of the many raised in
the ¥AM statement. These issues illustrate the larger problem that the fumdamental
purpose of this legistation is te factlitate prosecutions and to curtail the
present right of accused persons to be tried fr court under mormal procedural rules,
Altheugh the purpose of combattimg fraud and simplifying precedures is laudable, we
doubt 1T it 15 really necessary to achieve the goal by this limitation of persomal
r;ghts ;ﬁ‘lf:h are guaranteed by the {onstitution and have been traditionally

obsarved .

fluestion 1.

I appreciate your corcern aboul possible abuse of the testimomial subpoema. Your
question implicitiy asks me to Justify the right of individuals to be free of

ernmental intrusion into thelir privacy unless I can demonsirate that the
ntrusion will be abused. ! suggest that the real dquestion 15, if the Inspecter
General of an agency alrsacy has very broad powers of investigation, why is it
necassary to cobfer additioral powers heyond those possessed by the Justice
Department?

Anyone who has experience with any government Investigation knows that it goes on
ard on. Power feeds or itseif, Prosgcutors have a job to do, and good ones want
desparately to succeed. If they have the right to ask amyone and everyohe any
question they want to ask with Re question of need and no standard of relevance,
mary wili de $t. Dur jaw now gives citizens some protections, which, in fact, are
already quite limited., Neverthaless, at present, prosecuters cannhot call
individuals in for persemal interrogation except im grand jury procesdings where
protective rutes apply. The purpose of 5.1134 is 1o give federal investigaters
aven more righis, and to alfow citizens ever fewer protections., The legisliative
record is devold of any basis for delng that, except for the argument that
sonviction will be easier and cheaper. That should eot be a sufficient
Justification for either the Senate or this Administration.

HARAIS CORPORATION CORPORATE HEADDUARTERS MELBOURNE FLORIDA 3200 TELEPHONE 103 727-0100
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¥y specific comment about “benefilts not avatlable to ordinary civil Htigants® was
intended to make 1t clear what $.1134, as well as 5.1562, really do, and what the
arguments for them reaily mean. That beils down Lo saying that court cases take
toe long, are too expensive, and are inconvenient for the Justice Degpartment.
However, the real problem s that all litigation fs expessive, fime consuming and
frustrating., The federal government mow seeks to help 1tself by legisliating
special rules for {tself to make #5 easier for it to win, This is done, first, by
making it easter for the governmest to get the facts. Then 1t can try the cases
before {ts own hearing officers, rather than in court. fimally, it can apply its
own procedural rules rather than the Federal Rules of Civil Procedurs. AlY of
these changes simplify the case for the goversment only. The rest of us sti1] have
the probiem of expensive Jitigation, and when we 1itigate with the government, we
are put at a greater disadvantage than already exists. If the Congress really
wants less expensive fustice, the solution s mot 5.1134, 1% 15 a simpiified
procedure to try these cases fairiy,

Question 2,

The probiem 1n devising an appropriate *knowledge" or “intent® standard is that,

if a conyiction 1s to be allowed without proof of actual kwwled?e or intent to
defraud, the lesser standard of proof should be different for different situations.
For example, “intent” and "xnowledyge* can be possessed only by people, not by legal
eatities. When applied to any organiration, such as 2 charitable organization or
corporation, any knowledge they have is merely knowledge of someons in the
organization. To impute that knowledge to the entity as a whole, or to charge
other persons in the grganization with such knowledge, several guestions must be
examined: .

(135 Did any person know?

{2} If so, wha? Was it & person in management?

{3) ¥Was there a cuty to tell someone else?

{4) Was there a duty to {favestigate further based on what was known?

{3) Should management have established preventive procedyres?

{6) Should management urge employees te "tattle” om other employees?

(7) Coes avery wanager have a duly to interrogate subordinates, supsriors or
assoctates before taking any action in rellance upon their statoements?

Even for {ndividuals, although the fssue 15 simpler, culpability for knowledge
should depend wpon the circumstances, such as whether the Individual was an
employee 1n & sophisticated company, a weifare recipient, a doctor, or whatever.

The courts have been dealing with this fssue 1n a relatively successful manner
because it ig done always case by case, where variations can be taken fnto accoust.
That offends those seeking uniformity and 45 viewed as a probles by prosecutors
whose success {5 measured by the number of convictions they can get. But the court
decisions as to actual knowledge have in recent years reached redsonable resaits,
even though the language of the jJudicial opinions may vary. For example, they have
given short shrift to defendants who stick their heads in the sand to aveid knowing.
That {s because--as to businesses at Teast--the issues are not in fact actual
knowliedge or intent, but whether the otganization or a persen who has no actaal
knowledge shoutld be held accountable.
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1 have examined the leglsliative history of 5.1134 and 5.1562 and find no real
evidence Indicating there is any need for a change or any real understanding of
these {ssues. Instead the record contalas unsupported testimany by prosecutors and
federal officials who say they have a problem. [t seems to me that the ASA

has simply recognized that, I some amplification is demanded, the proposed
definition incorporating “reckless disregard® comes reasonabiy ¢lose., It s hoped
that this Tegislative formulization will aflow Justice to prevail in actual cases.

Ouestion 3.

5.1134 estaplishes a detatTed series of procedural rules, Including a Timitation on
the right of discovery by accused persons. At the swme time, the government's
rights of 1nvestigation are to be drasticaily increased. Wo ore has given any
reason for not using normal ¢ivil procedure rules for discovery, the rules of
evidence or other proCedural matters. That possibitity s not even discussed in
the Comuittee Report. Also, no reasons have been offered for putting Vimits an the
right of discovery, as far as [ can discover. CLertainly the right shouid not be
curtailed simply to expedite the hearing, as S.1734 now contempiates. 1f 5,7134 ig
a "civil® proceeding, then normal ¢ivil discovery rules showld be made applicable.

Although your questien refers only to the need far balanced discovery rights, the
probiem is not Timited to discovery. Most of the gemerally accepted rutes
appiicable to civii iitigation are also dispensed with or greatly modified by
5.1134. The *hearsay rule® and 211 the other rules of evidence for civil
proceedings go out the window because the Federal Rules of Civil Procedure do not
appiy. What is the justification for doing that? 1f accused c¢itizens are to be
tried without the bemefit of the protections afforded in criminal proceedings
merely because S.¥134 15 termed “civil” in sature, then why not at Teast ailow them
the rights of c¢ivil litigants?

Perhaps it would be useful to consider a possible example, At an administrative
hearing, the citizen accused of fraud against a federal agency will lfkely be faced
by witnesses from the agency. These governament witnesses can give hearsay evidence
of things they have heard from other agency employees. If confifcts in the
testimony develop, who reszlly thinks that the agency's hearing officer will belleve
the accused Citiren against the agency witness? What vaild reason can there ba for
not glving the defendant the protection of civi] rules of evidence? Administrative
conventence cannot juStify such a dental of ordinary ¢lvil Htigation rights.

in conctusion, let me express our apprectation for your interest in this matter,

As the NAM statement fndicates, the Iissues to which your gquestions relate are anly
symptoms of broader probiems with this legislation. Substituting trial by the
scCusatory agency ta S ownt tribunal for & proper court trial 1s the rea) problem.

Vegyffi:;;’;ggrs, S e
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Senator Haten. Mr, Creighton.
' STATEMENT OF JOSEPH R. CREIGHTON

Mr. CrelorTON. Obviously, NAM favors the objectives of S, 1134.
What we are questioning is tbe means both on policy grounds and
also raising constitutional questions, and I think we would reiter-
ate, particularly for our smaller members and the employees in the
various companies and citizens, obviously the general public we do
not represent, that for & Supreme Court to decide constitutionality
10 years after all of us have lived under a statute is hardly what
we would call private citizens’ rights, and we would urge the Con-
gress not to extend Federal power to its absolute limits. We do not
think that is what this administration and this Congress has stood
for, and I think we can demonstrate--we may not be able to show
that the statute is unconstitutional, but we can show it goes beyond
any of the decisions today.

f"‘rirst, it is new. I would say with regard to Senator Cohen’s com-
ment, the false statement part is new except in the criminal law. I
would submit that if you remove criminal defenses and court pro-
ceedings from a determination as to whether somebody has com-
mitted an offense, you will in fact find people guilty in cases where
};_hey were not found guilty before. That in my view is a new of-
ense.

We think this is new not only because there is no jury trial and
no court trial, there are no rules of evidence, there is no hearsay
rule, there is no right of discovery. This bill, to anyone lookiig at
it, looks criminal, but if it is not criminal and it is deemed civil in
order to avoid the rules of criminal procedure, then, instead of
being civil and civil means that when I go to court, both sides have
rights of discovery, the rules of evidence apply, there is a judicial
review court or jury, dependin% with the rules that apply.

This bill eliminates all of those in an adversary proceeding be-
tween an agency and a citizen. It eliminates all of the ¢ivil require-
ments and puts in their stead the Administrative Procedure Act.
The Administrative Procedure Act was not designed for adversary
proceedings of the normal civil sort.

In almost all of the constitutiona! cases that are cited, almost all
of the policies and almost all the precedents are administrative
proceedings. I do not believe that prosecutin% individual employees
of our companies and small business people by the agency that
they have a dispute with is a proper administrative proceeding. As
Judjée Sneeden pointed out, the Atlas Roofing case and all of the
cases cited on the seventh amendment, the remedies provided were
an integral part of the regulatory process. They were not applied,
as S. 1134 does, across the board to all Federsl-—not only sdminis-
trative agencies but executive departments. The executive depart-
ments are carrying out some arcane, old fashioned rule, Customs,
evergebody else.

I believe it is unprecedented to say that those ncies have a
right to decide their adversary proceed:ings with the people they
deal with in their own court, eliminating not only a jury trial but a
court trial, and all the rest.

Now, we would concede that a simple administrative remedy
would be desirable. We would like it to be both ways. I would just
like {0 point out one thing about CMPL. It is not a precedent. ('.’me.
the standard of knowledge is not the same,
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The standard of knowledge there does not apply to false claims
as such. It applies only to knowledge, the question of knowledge as
to whether the services you billed for were performed. Well, it is no
great step to say that if you bill somebody for doing something, you
ought o know whether it is done.

There is no testimonial subpoena in CMPL. It does not apply to
false statements, only to claims, and the average size of the cases,
using Senator Cohen's testimony, is $144,000. They are not small
claims. They are being applied in big claims. It is not a precedent.

I would add only that the Department of Justice in other testi-
mony has warned that increasing the penalties and using punish-
ment and retribution as your purpose raises another constitutional
issue, that is, we have three: One, the article III courts, the seventh
smendment, a question which we have discussed in our statement,
and the third is the fact that when you make the penslties larger
and the purpose is punishment and retribution, the cases cited in
the committee report do not go as far as this.

So we would submit that what this does that is new is giving
every executive branch administrative agency the right o try
people in adversary proceedings on their own in a suit between the
Government and the individual in their own courts without appli-
cation of even the civil rights of procedure.

Thank you, Mr. Chairman.

[The prepared statement of Mr. Creighton follows:]
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TESTINONY
oF
JOSEPH R, CREIGHTON
ON BEHALF OF
NATIONAL ASSOCIATION OF MRANUFACTUHERS
GIVEN RETORE
THE COMMITIEE On THE JUPICIARY
OF THE UNITED STAYES SENATE
ON $,1134
THE PROGRAM TRAUD CIVIL HEMEDIES ACY OF 1985

Ny name iy Jogeph R. Creighton, Vice President-Senior Legal
Advisor of Harris Corporation. I am here in my capacity as Chairman
of the aduministrative Remedies Task Forca for the National Association
of Manufacturers. NAM Is a voluntary busineen association of over
13,000 corporations, large and small, locatesd in svery stats, Hembers
range in size from the very large to over %,300 amalier manufacturing
f£irms, sach with an enployes base of less thaan 50¢. NAM member
companies smpioy 85% of all workers in manufacturiang and produce 208
cf the nation's menufactured goods. NaM is affiliated with an
additional 158,000 businesses through itg Association's Councli}l and
Nationel Industrial Ceuncii.

Becsufe the hembership of the NAM is represantative of all typea
of manufacturers, ws belisve we can offser a unique perespectives on the
issues rakwed by 5.1134, the Program Fraud Civii Remedies Act. NAM
and its membersg ars cartainly ay coaterned ag ig the goverament about
possibie fraud directed againet the goverament. We support the statad
shiectives of $.1134, not only on morel grounds but alsc bsceuse all
taxpayers, corporste and individual, are the ultimats losers.

At the same tipe, any legislation which cen reault in chacges
egainst iadividuels and corporations and ujltiasate fines up to
$100,000, and perhaps mors, must be sxamined carefully ss to the
impect upen both ladividuals end businesges. It must pressrve
coenstitutional rights and be consistent with due process of law,
§.1134 could havs bread lmpact upon iadividuais, but as &
representetive of bueinesses, NiM'a commente here will be dirscted
only at the possible impact uypon businsss organizations aad the stffsct
the legislstion will have upon individual employess.

Al though £.1134, coupisd with other peading legislation desling
with falss clsims, has besn discusssd sxtsasively in Connection with
large dsfenss contracCtols, NAN‘s dus procsss concsras rslsts to ths
vast number of smsiler businsssss which sre not primarily sagagsd ia
contracting with ths fedsrs}l govsramstit of «fe primarily smalier

subcontractors undsr govsrnmsnt programs, and slso to thoss who hsvs
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only tangentisl relatiosghips with federally funded programs. SinCe
$.1134 for the first time seeks to extend federal fraud statules to
cover businesses and individuals vho may have no direct contractual
relationship with the fedara} government, their relationghip with a
federal agency and that agency’'s power over them must be exasmined in
an entirely different context from that applying in a major defense
contract. These companies and their employees have not agresd by
contracst to submit to factual determinations by a government agency or
ity Board of Contract Appeals. That is also true for the employees of
governmant contractors. As it appears to us, there is no reason to
subject such businegses and individuals to any rules, or to deay thenm
any procedural or substantive rights, which are different from those
applicable in normal eriminal or civil litigation between private
parties. ¥n other words, the principles of due protess do not perait
the federal government, in its sovereign capacity, to lmpose upon
individuals who have not contracted with it & lesser level of civil
rights and procedural protections than the law generally requires.

Due process and constitutionality, we submit, are not sclely
matters for the Judiciary, The legislative branch has egual
respongibility, These issues #re not resolved merely because of a
legal opinion that the Supreme {ourt would not strike down the
legislation. The Court defers to the other branches of government
where possible, avoids conslderation of congtituytisnal issues uynless
it is absolutely necessary to decide them, and holds a law valid if
any rational basis for its validity e¢sn be found. Thus, the Congress
sakes the initial decigion. That degision will be final as te most
citizens who will have neither the inciination nor the ressurces to
challenge it.

In this light, we say that §.1134 goes too far, particulazly if
§.1562 were also to be enacted amending the Civil Palse Claims act.
it cannot be disputed that the bill goes beyond any of the court
decisions zited to support it. Some of these decisiong upheld a
specific procedure in a specific adminsitrative context. HNone
combined all these features, nor did the decisions purport to validate
the specifie remedy or procesdure in & diffeyent context from that in
which the ¢ase was deczided. Because §5.1134 invades new ground, we ask
this Committee to review carefully its potastial effects on the rights
of cltizens, as well as the true applicability of the claimed

precedants,
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We believe tha bill proposes to go beyond sxieting law and to

limit individual rights in sevazal important respscts. We point te

the follewlng "firets."

1.

susinesses end individusls may be subjected te a Eadaral agency's
procedures even though they have antersd inte ne contract
directly with the agency and have not recaived any grant or ioan
trom the taderal governmant. Although faderal funds sust be
involved before tha statute would spply, 1f an aliegediy falae
statepent is made by an independent third party in connection
with 2 tedarally funded program, that party is subjact te tha
agency’s broad inveatigatory and penal powsre. Al#c, emplioyess
of businessey which deal with the govarnment can be personaiiy.
subiectad to the agancy’'s procadurss, and fined perscnally, #ven
though they have never agresd tc waive any of thelr normal rights

te & court or jury trial.

For the first time, we belisve, mera statements, unaccompanied by
any claim against the government, cor payment of icss by the
gavarngent, can be the subiect of finss assessed by a federal
egency cutside of any court proceedings. Nete that the proposed
statuts doas not apply only te written statemanta. Oral
canversations and statements over the tejiephone wouid aisc be
covered, All convarsations in connection with merketing stforts,
neagotiations, audits, engineering discussions, setilieasnta and
about sverything else would be subject te thisg jaw, howtver
casual they might have been. In auch 3 case, the axact wording
of the statement, its context, and » reascnable interpratetion of
it wili be provablia oniy by teatisony of witnesees, rather than

by & vlear written statemsant cof the accused ot the text of a

document or claim submitted to the government, or by a payment by
the government. Thess can of courss be cobisctively substantiated

in a manner not poseibie for oral and teiephonic conversations.

The faderal govarnment’'s right te compel a witness tc appear and
personslly testify prlor to the £iling of any charges or the
initiation of any iltigation is estabiiehed here for the firet
time in civil procesdinge, am fer am we ars able tc ascertain.
Aitheugh such perscnal testimony can be required by a grand jury,

the resulte cennct norsaily be utilized by the government in
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subseguent civil proceedings; snd in criminal procaedinga, the
accused has al}l the constitutional rights which normsily apply.
The Seaste Judicisry Committee in considering the companion
legieloation smending the Civii Felise Clsims AcCt, 8.1882,
apecifically rejected s proposal o silow the resuits of grand
jury proceedings to be utilized in subsequent civii proceedings.
There is no basis for & grent of even brosder rights to federsl

agencies and executive deperiments generally.

4. In contrast with the preveiiing ruie of burden of proof in rciviil
taige cliaime proceedings, the government's rights would be -
increased and the rights of the sccussd diminiehed by chenging
the atandsrd from “ciear and convincing evidence” %o
*srapondarence of the evideancs.™ This is & particuler probiem
when & new standard of knowledge is proposed, when mere oral
statements cen be the subject of ths sccusstion, snd where ths

Judgment is made by employses of the charging sgency rather than

any court of law,

£. A new concept of fraud ig introducsd by S.1134 which apecificaliy
eliminstes sny regquirenent of intent to deceive or defraud ths
government or any reguirement thet tha sccused has made & ciaim
sgsinst ths government or received sny nonay payment or say

benefit whatsoaver from the ststement in qusstion.

Ths application of these new ruies must be exsmined carsfully
under coastitutional #nd due pracess principles. Although the precige
rights of accused peredne may depend upon whether & proceeding is
deeasd to be civil or criminal, the requirements of due proceas spply
evan to civil proceedings., Moreover, tha differences between "civii®
and “criminel™ is more than just & label which cen ba sppliied aither
way by the Congrees, A fine of 53i80,000 ias certeinly pensl in
character, whatever its cismimed justification and regsrdless of
whethar or not othsr finss have previously been deemed by the courts
to bs non~criminsl., In our view, the riyhts of & defendant to both
procedursl snd substantive due process do not depend solsly upon thest
dessignstion.

If the procssdings srs civii, NAM baiievss thst & person accusaed

of wrongdoing shoulid, as a winjsus, have the ssme procedursl rights
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angd protactions as Apply in normal civil procaadings., Although tha
Report of the Sanata Commitiee on Governsanta) Affairs on $.13134.
Report $9-212 (the Baport}, sasks to justify compliance with due
process principlas by complisnce with the Administrative Procedure Act
{8 U.8.¢. 500, st. seqg.) that should not and the investigation. 1f
the accusad is chargad with fraud, and {5 net to ba accordad the
rights of criminal dafendants, at the very least, tha rights of civii
procaadings shouid epply. Thesa includa the rights of depesition and
cthar sethede of discovery, for example. Appellate rights should ba
the sams As appiichble in cther civil procaadings. Ragardlass of
ruies which have been daveicped in administretive proceesdings under
the procedurasn of varicus faderal regulatory agencias, any limitaticns
on the rights of the sccusad with respect te wenue, discovery and
appsal that are not in accerd with the Federel Rules of Civi)
Procedure must ba the gubiact of close azemination by thiy
Subrommittes.

Although NAM has nany guastions concarning the impact of §.31134,
if snacted, upen buminesses bHoth large and small, and alsc upon thair
many amployess, in this ststament we ate iisting thoes concarns which

we helipve raisa due process iggues, o6 follows:

1. The Agency Inspactor Gens:sal is sampowsrad to compal parscnal
appearances and testimony by enyone, virtually without
limitation, and without notifying that psrson of the subiect of
the investigation or whether the person =may bDe sccugsed of
wiongdeing. ‘thers is ne requirement cf relevance, We Delisva
thers ig no precadent for such a “fafkesesgue™ grant of federsi
powsr which can be axsrcised in civil procasdings befora a charge

i mada or jitigation ie& commencad.

2. Aithough tha witness i permitted to be raprasantad by counsal,
the target of tha investigation, if thare is cne, nesd nct be
notified that witnagsas are being intarrogatad and, by spacific
provisicns of the statute, has nc right to be present or be
rapresantad by An attorney - S04 {a){S}(B}. This is in direct
contrest to tha Federal Rulss of Civil Procedurs which allow the
pacrtias to civi)l proceadings to be presant at 81l depositions,
with the rights of cross-examinstion. No provision of the
stetute gives the sccused any right, ever, te find sut or

chellenge what & witness might heve said in these procesdings.
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The piace for the hearing can he selected by the agency te
inciude the piace where a claim or statement “was made, pregented
or submitted™ — 883 (f}(4){B). In the case of letters or
documents transmitted by meiz.or ptatements over the telephons,
it appears likely that a federal agency located in Washington,
B.C., could hold its hearings in Washingten even though the
accused gent the lettsr or made the telephone cell from the West,
the Scuth, or some other part of the country far fror the
netion’s Capital. For smell claims and statements not amounting
te e cliaim, thet may be most inconvenient for the eccused, and
perhaps for many of the witnesses which the accused might wish to
present, No provision is made similar to “forum non conveniens”,

end the rules of procedure appiicable in the courts would nct be

available.

Contrery to the normel requirement for e hearing, $.1134 grants a
hearing only if specifically requested Ly the charged pesrscon
within 30 deys. Since employees of small businesses end many
individuals may not have much famillarity with legal proceedings,
and would probabliy nesed consuitation with an attorney, the
possibility of inedvertent forfeiturzre of the right to e heazing
seeme substantial. A heaving should be required unless waived in
writing by the defendant, after an adeguats opportunity to

consult with counsel.

The prevailing burden of proof reguirement applied by the courts
under the Civil False Cleiws Act should be adopted. Even if
theae.adninistrltive procedures are not criminal in nature, they
are sven more guaki-criminal in thair penalties then was the case

under these prior federal court Aecisions.

The propossd change in the standerd of knowiedge which will be
applied is particulerly disturbing, especieily when the stetute
appiies to faise statements in the absence of any claim and where
the Hurden of proot is to be reduced. Not oniy can the accused
be fined without any showing of actuel knowledge of the falsity
of the statemeant, or say intent to deceive or defraud, hut alsc
the Heport specificelly includes, within the concept of faliee

statament, 2 weriee of fully true etetements which sre deemed to
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have heen incompiate zo that, in tha judgment of the haaring
examiner, further statamsnts should have baen wade by tha accuaad
to vlarify the sdmittedly trua statemants to avold
aigintarpretation - 862 {a}{2){8). This is tha etandard applied
undes the Securitiag laws bto corporate disciosuras., That may ba
appropriete for lavga public issusry of securitiea, but is not

the standard of truth which normal citizens liva by.

A particular danger arises whan penaltiss #re assasaed on those
whe edmittedly had no actuel knowledge but eilegedly shouid have
known. It is cisar from the committee raport, {page 21), that
the statutory language of Sewtion 8§01 {a)i6){B} concerning the
gtendard of knowledge was intended to imposa a "duty to make
inguiry.” Complitance w;th this duty is obviously a subjact for
Qecision by the hearing officer based upon all the evidence
availablia to the hearing officvar aftar 2 full investigation.
This is 2 hindsight judgmant-.eftar an extansive investigation
znd examination of documents. At tha haaring, such facis may
appasr far differant from the way thay looked to the scoused at
tha tima of tha statement, and with the knowledye than availeple
to him or her. In & business setting, the issua of knowledge
alweys raiges two guestionsi: Tirst, who in the company hed the
knowladge and did that parson have anough knowladga or breadth of
experiance to proparly interprat what has coma to his attention;
and second, whether this knowledge was adaguata to causa "red
flags™ to be raiged sufficvient to impoee some duty o inguirse,
In addition, the issuye elways arigas ag to tha extsnt to which a
responsibia person must astablish procaduras or take advancs
steps to prevent some ectivity or te f£ind out about it. ‘thet
judgment {8 aapiar to make by hindsight aftar an avant has
occurred and other people testify thet they hnew about it, than
it ts to anticipata what should hava bean known and what
prevantive action should have been takan., Thue, thie *duty to
inquire® goes far beyond any requirement of knowladge or any

reasonabla intarpretation of what ehculd ta callad "fraud.”

ruli diacovary shoulid be parmitted for the accused, including
depositione, particularly if broad testimonial subptena powers

ara given to the govarnmant prioy to bringing the caee, the
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resulta 0of which nasd not ba provided to the sccused., In apita
of thia, tha statuta in Saction 803 {£)(3){8) apacifically yrants
discovary only to tha axtant that tha hasaring axaminer datermines
that such discovery is naceasary for the expaditicus, fair, and
reasonable consideration of the issuax. The standard of an
*expaditious" haaring is not that which civil dus procass

requires.

Although the proceadings ars tarmed “civil,™ rather than
"eriminal," tha procedures are not thoss availabla to partias in

normal civil procasdings, Two illustrations should suffica to

make this clear:

{4} The accusad peraon’s right of croas-axamination at the
hasring ie limited to that which "may be raguired for a full
and trys diaclosure 0f tha facts." Prasumsably, tha hearing
examiner geiacted by the agency makas & determination as to
the scope 0f cross-axamination which will ba allowed,

{b; Tha rules of evidence which wouid be applicable in normal
civil procaedings, such as the hasrsay rula, ars prasumably
not applicabla &inca the entira proascution, haaring, and
panalty procedure is trasted as merely adminiatrative.

No snormal civil right of appasl from tha agancy’s deciajon fa

available. Judicial raview is allowed only through an appaal to

the United States Court of Appeals, which may be vary costly and
only at & distant placa., Moreover, the standasd of review is the
vary limited standard applicable to administrative and regulatory
procesdings and does not meet the standards applicable toc either

Civil Of criminal proceadings,

Cusuiastive and ovarlapping remadisas can be appliad against ths

accuasd pergon, often simultanecusly, Existing ramedies include:

() Ramadias included in tha rederal Acquisition Reguiationa,
appiicable agancy ragulations, or tha specific contract,
auth a8 contractual racovary for allegedly dafactiva
pricing;

(1i) Dabarment proceedings orf agancy threata to utiliza thes;

{iii) Crimina} falss claims pzosacution;

{iv) Criminal prosacution under othar statutas:

and

vy Qui tam procsedings initistad by third partiss.
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il. The pending Amendment of the Faise Ciaima statute before the
Senate {5.1562) goee even further and specificAily providea that
an agency can proceed with administrative penalties {as provided
in 5.13134), notwithstanding any procesdinga brought under thse qui
tam provisions of §.1562, whether progecuted by the governwent or
by the gui tem clsimant. There is no provision in sither atatute
for an elesction between the two ramediss if they Are applicable
t0 the same transactions, nor 1s there a prohibition of doubls

recovery. Since the agenty proceedings under $.31134 are not
judicial proteedinga, principiss of double jsopardy, res judicata

and coliatersl estoppel wouid seem net to be availiable to protect

the accused pergon.

the full Judiciary Committee will soon begin consideration of
ratorming the Hacketeer Infliuvenced Corrupt Organizationa Act (RICO}.
NAM balieves that Congreass shouid note the decision of the Supreme

Court of the United States in Sedima $.P.R.I. v. Imvex Co., Inc., 473

U.5., 87 L.Ed. 346 (1985}, applying literal language which spparently
did not cazrry out the real intent of the Congrean for a legialative
solution to an urgent problem. RICO was enacted in 1370 with the
uncantrovereial goal of weeding out organizad crime from Amerlecan
businessss. Yet lsgitimate businesses with absolutely no tieg to
crgAnized crime have had canes, which otherwine would heve been normal
civil litigation in state courte, brought within the federal cgurt
aystem and ths redulting harah psnaitiss of RICO metfsly because of the
broad iangudge of the statuta. To aveid repstition of thie
expetience, we believe that the legislation bhetfore thias Subcommittee
should he reviewsd carsfully, with 8 view to protecting the righta of
bueinesses and individuale, as well 2 to schisve prevention of fraud.
We note that vioistione of thia atatute might be predicate stte within
the meaning of RICO with esomewhat unpredictablis additional iiabilities
for the accused persons.

In this context, we subeit that sany of the powsrs propossd to be
granted to the federal government by 85.1134 g0 beyond existing
precedente or what ie required to schiave any of the legitimete
purpoass of the legielation. Alko, the rights of the sccueed are
curtailed for reascne expresssd in the Heport as necessary tc provide
etticient enforcement and reduce coste to the government. Ws would
point out that litigation coete today are sxcessive for all iitigante,

#nd we ese 1o resecn for the federd] government, with ajil ite
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resgurces, to have special relief not accorded to less affivent
gitizens and businesses. A specific example of lack of concern for
the rights of accused persons is Section BOI{E){2}(B). This paragraph
sets forth & doubtful standard for fairness of hearings when it
specifing that the hearing procedures shall provide for the
availability to

"...any person alleged to be liable under Bection 802

of this title of opportunities for the submission of
facts, arguments, offers of settlement, or proposals of

adiustment when time, the nature of the hearin and
the public IREEEESE PEIBIL." [GHGRAGLE added]

NAM does not understand why the opportunity of the accused for
submission of facts, arguments, etc. should be so limited. The
limitation of due process rights for the sccused is alien to our
system of jurisprudence and contrary to tradition. Also, it is
difficult to foresee how such & provision will be appiied or how its
meaning would be interpreted by a court Lf the opportunity for & court
test were available. Although in & wide variety of administrative
procesdings Lt may be reasonable to limit the sppearsnces and
submission of svidence by cartais parties which may have an interest
in the proceedings, we guestion if the standards of due process are
mer when that standard of justice is applied to individuals, such as
explovees of businssses around the country, who may be subjected to
fines of $190,000.

MAM’S concerns about this legislation go primarily to policy

guestions, particularly if companion leglslation is enacted to broaden
the Civil False Claims Act. They are not limited solely to issues of
due process and constitutionality. Hevertheless, we would like to
direct the attention of the Committee to the constitutional
juetification for 8.1134 as set forth on pages 33 and 34 of the
Government Affaits Committes Report. Reliance upon the Suprsss Court

decision in United States ex rel. Marcus v, Hess 317 U.8. 537 {1943}

eesmu misplaced. As stated by the Court, and summsriszed briefly on
page 34 of the Report, the Civil falee CTlsime Act is a "remsdia]
statute ismposing & civil sa&nction.® Its primary purpose ig ", ,.to
provide for restitution to the goverpment of monsy taken from it by
fraud, and that the device of double damages plus & spscific sum was
chossn to make sures that the government would De made completsly
whole.” Further, the Court said "This remedy doee not lose the
quality of & civil action bscause more than the preciss amount of

so~called ‘damage’ is recovered."
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That seems to s to be a strange justiFication for & statute
which net only increases drastically the total penalty which may be
assesaed, but is intended by its sxpress terms to apply when the
govarnmant has suffered no less whatscevet, and sven where the
dsfendant has made no claim against the government. An exasination of
the Senate Governmental Affairs Committee Report indicates a clear
intent to "panalize aand dater™ {(page 4}, and it is saig that an
adminigtrative remedy "would serve as a deterrvent againat future
fraud” {page §). 7The supporting testimony at the hesrings mentioned
that monatary sanctions would be & useful deterrent {page 8). It may
nat be entirely ciear from the precedents sxactly how penal in nature
a statute must be to qualify as "criminal”, sc as to provida
dafandants with ¢ights normally sscorded te those accused of crimes,

Howevar, the Supteme Court in Xennedy v. Mendoza-Martinez, 372 U5,

144 {1963), declared unconstitutional the application of a "civii”
statiute whare the intent of Congress wag to provide for deterrents and
retribution. *f the legislation before this Subcommittee lg to
sutvive these constituticonal tests, the Subcommittes should make
necessary revisions to aesura ite remedial character, #nd alse to
asgizre that there are no penal faatures of detarrence and ratribution
which do net comport with tha raguired civil standard.

A significant constituticonal isgue is ales rmisad by the size of
the penalty under §.1134, particularly when viewed in connectiocn with
5.3562, the False Claims Reform Act. At the Septamsber 17, 1985
hearing on £,1562 bafora the Subconmittes on Adminigtrative Practices
and ¥rocedures of the Senate Judiciary Committee, Justice Dapartment
tagtimony questicnsd on constitutional grounds tha proposad incrsase
of false claing penalties from $2,000 to $10,000. Not only could
$.1334 penalties {510,000 plus double danmsges) be added to thoae
assegped under 5.1562, but alse a $10,000 penalty under S.1134 for a
rafteratsd false statemant could be $108,000 or more, sven whan no
claim had ever been made by the accusad person. Whateve:r the cutrent
apinion of BOJ or constituticnal axperts say ba as to the possibility
that thege statutes would be daclared unsonstituticnal by the Suprems
Court, it is clear that 5.1134 would push faderal agency powver bayond
the point which hae harstofors been vaiidatad by the courts. Tha
issue [w-~does the Congress wish to do that now, when moest of us
beiiava the powar of federal agenciea have altesdy bssn pushsd too

far?
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In the view of NAM, these gtatutes go too far. Neverthslees, it
is not the purpose cf this etstament to provida a comprehensive
anelysie of court decisicns reiating to constitutienality. As
indicated eariier, we peiieve the decision of Congress ag te
conetitotionality will, for all practical purposes, he the cnly cne
which i relevent to the everege person sccuesd under this type cof
legigiation. Moreover, a Unitesd States Supreme fourt decision on the
constitutional issues would bhe loag delayed. Therefore, NAM again
urges this Committes to review carafully the judiclal precedents which
have besn cited on behalf of this legigistion,

We belisve reliance upon these eseriier decigions ig guestionable.
In the first place the concept of almost uniimited federal
administrative powers originated many vears ayo with the expiosgive
growth of administrative agsncies in the 19307s and 19480's., It is not
cimar that current fudicial autherity weuld in ell cazes support the
axtanzion of federal puwers ag broadly as previcusliy. The Supreme
Court hag recently limited the power cf Congress toc establiish so
called “legisletive courts,™ or Atticle I courts, te adjudicate
disputes properiy within the scope of Articie IIT courts. Northern
Pipeline Constructlen Co. v. Marethon Pipe Line Cogppeny, 485 7.8, S0

(1982). Ae Justice White's diusent stetes, many Articie I courts "go
by the name of ‘administrative agencies.*" Thig deciajon inherently
timits the adiudicative power which cen be granted to federal

agenciew. Tha amore recent decision in Thomas v. Union Carbide

Agricuityral Preducta Co. 473 U.S._ , 87 L Bd. 2d 409 {1985} dows

noething to overrule the principle of Northern Pipeline thet there are

conatitutional limits to the adjudicative powera which may be given to
faderal adminietrative agencies. All the Justices in Nerthsrcn
Pipeline recognized that euch limita exiet. In Thomee, the majority
uphwid the grant of powar, but to du se the court lovked at the
epecitic problem which the agency was created to addrees {B7 5. Bd. 2d
411 st meg.), and smphesized thet the court'e hojding wae iimited to
the proposition that matiere “cicesly integrated into a public
tegulatery echeme”™ are appropriate for agency reeciuticen (87 5. EBd. 24
428). In ehort, there wee no blanket delegation of adiudication
authority acroee the board to the whole gamsut of adminietrstive end
executive brench egenciee, ee contempleted by $.1134. The
Congreseionel grent ¢f euthority wee upheld beceues it wae epecific to

the wgency, it wee en integrel psrt of the wpecific reguistory echeas,
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end it wee sppropriets for the clircumstances, Tha grant of euthogity
in $.1134 doss not mest that etanderd.

For the Same res#0pn, $.1134 contrevenss the Seventh Amendment
requirenent for e jury triei. The Governmentel Affelirs Committes
Aeport relies for support of 5.1134 upon ¢ series of Supreme Court
ceses deeling with administretive egency decislop-meking powers,
{peges 31-33j. In thess cesss, the stetute in guestion wes specific
to the agency, not & blanket, government-wide grent #8 contesmpleted
here., As an exampie, Justice White's cpinion in the primacy cese

relied upon, Atles Roofing Co., Inc. vs, Occupationsl Sefsty & Hesith

Rev. Comm., 430 .5, 442 {1977} fivst teviews OSHA and its background,
and then stetes thet Congress hag often "oreeted new statutory
pensitimg, provided for civii penelties for their violstion, sad given
the sgency the function of deciding whether e violetion hes, iz fact,
occurced® (43¢ U.5. et ¢50), A new statuts with eppropriats cenedies
wes emphesized (430 U.S, at 453},

thie is the threed thet tles together the cases which ellow
nonjury fact~finding by sdministrstive agencies. See other cases
cited la the Heport et peges 31-33, Several decieione justify
sliminetion of & 4ury trial because & new, stetutory remsdy is

creeted, e#.9,, BLEB v. Jonss & Laughlin Steel Corp, 30l w.s. 1 {1937};

Textile Workers Pengion fund v. Stenderd Dye & Pinishing Co., 7256 F 2d

843 (24. Cir. 1984). In contrast, other decisione have applied the
Ssventh Amsndmsnt to require # jury trial sven whers & new stetuery

right wes crestsd. ®.g., Curtis vs. Loesther, 415 U.85, 189 {1974},

which held that an ection under Title VIILI of the Civil Righte Act of
1968 required triel by iury. The court compered Title VIII with Court
of Appeels cexeg under Titie VII, where beck Pey evarde without ¢ Jury
trial were effirmed. The Court noted thet the statutory lengusge In
*itle VII of the 1964 Civil Righte Act celling for effirmative ection,
inciuding reinstetenent end bDeck pey, "contieste sharply with Section
BiZ's (Title VITY} eimplie esuthorizetlon of en ection £ov sctuel end
punitive desages.” iperenthesis sddsd!}

Although eppiicetion of the Seventh Amendment by court decisions
is confusing, it sseas cleer that 5.1134 goes well beyond the
suthotlties cited for lts support. Those cesss tely primarily upon
the nexus betwesn the etetutory schess unde: which sgencies ars glvsn
power to rsguiate and ths rsmediss thsy say uss for invsstigation snd

enforcsaent. Whers snforcemsnt snd psnalties srs divorced from thst
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context, as 5.1134 propomes, trial by jury should be reguired.

In summary, the National Asssciation of Manufacturers, on behalf
¢f its membership, supports this Committes’'s examination into the
constitutional and due process reguirements of this legislation. HNANM
fully supports the cbiective of eliminating fraud and enguring wige
and efficient use of tax monies paild into the national treasury.
Howsver, care must be exercised during the legislative process so that
normal businsss procedures are not jeopardized, and that civil
liberties and due process rights are not vieolated. We are certainly
willing and available te join in an effort to develop & well-reasoned
and balanced approach to the prevention of governmsnt program fraud,

This ends my prepared tagtimony and I am prepared to answer any

guestions the members of the Committee may have at this time.
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Senator HatcH. Thank you, Mr. Creighton. Like I say, we will
submit questions to you in writing. Immediately following Senator
Thurmond's statement will be my statement and the statement of
Senator Grassley, the statement of Senator McClure, and we will
also submit questions for Richard Willard, the Assistant Attorney
General, and for Richard Kusserow, from the distinguished Senator
from Pennsylvania, Senator Specter, who was alsc here,

So with that, this has been an intriguing hearing, it raises a lot
of interesting legal issues and let us see if we can resolve those,

I do have to say that I believe that there 18 no excuse for the
fraud against the Government that has gone on in the past. The
seriousness of Government program fraud ie well documented. In
1981, for instance, the General Accounting Office documented over
77,000 cases of fraud and other illegal activities reported in 21
agencies over a 3-year period. Now, you know, that fraud has a tre-
mendous impact particularly in light of efforts to trim the burgeon-
ing Federal deficit. However, the establishment of a broad based
administrative procedure to punish fraud and false claims has
many important implications, some of which, if not most of which
have been brought out here today.

So I am very concerned about this bill and we are trying to work
to help resolve some of those concerns and I hope we can. There is
little or no excuse for some of the fraud that has gone on.

On the other hand, I am concerned about having people branded
as defrauders under a gystem that might be less than a due process
system. So let us see where we go from here and, with that, we will
recess this commitiee until further notice.

Thank you.

[Whereupon, at 12:04 p.m., the committee was recessed, subject
to the call of the Chair.}
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APPENDIX

STATEMENT OF THE
SHIPBUILDERS COUNCIL OF AMERICA
O $-1136

THE PROGRAM FRAUD CIVIL REMEDIES ACT OF 1986

I. INTRODUGTION

The Shipbullders Couneil of America is pleased to have st oppertunity
to gubmit a statesent on $-1134, the Program Freud Civil Remedies Act of
1986. We thank the Committee for requesting our comments, and we hope
that ocur thouwghts will assist the Committee in ita delfberatlons.

The Shipbuilders Couwncil of America is a nationst crganizstion of
mere than sixty cempanies, Inpcluding the principal domestic shipbullders,
ship repsirers and suppliers of equipment and services o those
Industries. & list of the Council's members is attached to this
statesent. Pue to the nature of our preducts and gervices, the Unfted
Stetes governmsnt iz one of our mejor customerz,  Actordingly, we are
concerned that Jimited federal funds earmarked for the shipbullding
industry not be sguandered due to waskte, fraud or sbuse. Howewver, we
#lso ere concerned that in our zes! to apprehend snd punish these whe
subait false claims and atatements to the government, we do net yetreat
Erom the fundemental principies of due process that sre inherent in the
Awerican judicial system.

Given these concerns, when this iegisiation originally was introduced
by Setistor Roth several yewrs sgo, the Council supported the concept thet
sdditicnal messurss were nacesssry to wnable The govermment te effectively
wnd efficiantly combat "small™ fuixe clsitis.  Although we disagresd with
spucific provisions of ths propossd legislation, st the tine we belleved
thet government prosscutors generslly &id not pursus the parpetretors of
smail procursment frauds.

This no longer sppssTs to be tha cass. Statistics relsswsd by the
Depsrtwent of Defsnas Inspector Genersl's Office zevesl » significent
inersasy during the lsst swvers] yests Lo the rueber of procurssent fraud-

ratated  criminal prosscutfons asnd ths suspsnsion and dabarsent of
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goverrment sontractors. According to the DOD IG, during the second half
of FY 1985 alone, DOD criminal investipations resulted in a toral of 502
copvictions and  indictments and M4b  contractars'  suspensions  and
debarnents, We believe that examinstion of the individusl cases upen
which these stotistics are based will rTeveal that meny invelve "small®
false claims and dollar values, This desonstrates thst the lsws and
remedies presently avallable to the govermment #sre sufficient te counter
and deter procurement fraud, including smell frauds, if adequate resources
gre dediceted to the problem,

Therefore, in our wview, 5-1134 is superfluous and would not enhance
the govertmment's abilicy toe obtain legal remedies in swell fraud cases.
This is particulsarly true becsduse the provisions of the bil}, 4% presently
drafted, are not limited to “small" false ¢laims as originally intended,
but rvather wmould apply to clsime of unlimited wvalus, Iin addition, as
discussed below, there are # nuwber of critical flaws in the bill which

render opur comstituents unable to support its pessage.

1. THE STANDARD OF KNOWLEDGE

When originally introduced, the stated purpose of $.1134 wus to
cretite gn sdministrative counterpart te the govermment's existing false
claims vemedies. ‘The individuals whe intreduced the bill snd that have
supperted it have clsimed that suweh an administrative procedure is
necegssary beceuse the exiating judicial processes and their attendant due
procass gafeguards sre too costiv te permit the government economleally o

take action against the perpetrators of Small procursisnt related frauds.

However, 5-1134 goss far beyond the crestion of a new, inexpensive
yrocess for the prosecution of spall falze claime. The bBili would lower
the atandard of knowledge necegssry for submission of 8 falae clain,
thereby creaving new legel oblipgstions for potentisl defendants and
greatly idncressing the scope of behsvior defined to be $llegal. The
courta penierally heve defined the existing Fulte Clalms Act to reguire the

government to establish that » defendan: had actyal knewiedge of the

fateity of & ciatn. Ses, a .. Unlted States v, Hughes. 585 F.2d 284 {Tth
Cir. 1%78): Yndued States v, Ekelosn and Assoc.. 532 F.2d 545 (6th Cir.
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1976); see alse, Unlsed Steces v, Meade, 424 F.2d 118 {9th Cir. 1970)

{requiring #crual knowiedge and specific intent to defraud). Actions
arising from mistakes or neglipence, therefore, are not actionshle under
the existing false ciafms laws !

Section BUL(a)(6) of the bill would significantly change existing law
by defining the knowing submission of a false claim e include *ects in
groas negligence of the duty to make such Inguiry ss would be reasonable
and prudent to canduct under the circumstances to ascertain the true and
scourate busis of the clsim or vratement." Creation of this “duty of
inquiry" egtablishes a new subjective standard that could result in an
fndividusl belng found o have defrauded the government due to the
submigsion of a claim which he honestly and in geod faith belleved to be
acqeurgte. For example, a compeny officer who in geod faith relies on

information provided by his empleyees may later be found to heve defrauded

the government 1f & hesring exsminer dsterminss that the officer should
have made further imguiry bafore submiteing the cleim to the goverrmen:.
We believe it inappropriats to astabliish a jlaw thar could result in
an individual being found to have defrauded the poverrment as a result of
were negiigence or & mistake. Accerdingly, we urge the Committes to
delate the gross negligence standard and te maintain the standard
presently found in the False Claims Act if the Committee decides to ge

forward with this b{11.

111, SEPARATION OF FUNCTIONS

The Council is extremely concerned about the lack of separation and
isolatien of the prosecutorial Functien from the procursment and
investigative functions. Under the propesed system, the fnvestigazing
officisl and the rveviewing official, vhose fumction is to decide vhethar
the case pIesented by rhe investigator should be prosscutsd, would be

employees of the sllegediy defrauded agency. Under these circumstancas,

i1y ., &76 F.2d &7 (8th
ciy. 1978). the court held rhac facts evincing "comstructive knowledge*
were aufficient te give risme to a vislartion of the Falae Claims Act,
HowswayY, the court did oot find that nsgligence in and of itsslf was
sufficient to create & vioiation of the Act.
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the independence of the reviewing sutherity would be subject to gquestion.
Moteover, combining the {nvestigative and reviaw functions in the
sllegadly dsfreuded ageancy would create a great potential for abuse of
process Dy the governmant, In some instances, the Affectad egency mey
attempt  te divert public attention from {ts own mismanagement or
ineff{ciencies by stteppting to blame an outside party, in other
instances, an agency may Succumb te publiec pressure te £ind & wrongdoar in
respense To en ewbarrassing situstion. In these and other situations, it
is apparent that the raviewing offfcisl saployed by an sffectad agency nay
not be in s position to exercise the indepandent judgment urcessary for
such & asnaitive raek.

Dnder the cirvewsstsncka, we belisva it would e an arror for the
reviewing sutherity to be Iocated in the sffectad sgancy. Hather, the
reviewing authority more asppropriatsly should be the Departmsant of
Justice, A& Department of Justice atterney whoe hes experlence in the
criginal process would be in the best posifion to sssess the legal meyits
of a cass indapandent «f suy pressures from tha lnvestigaters or program
sanagers in the sgency thet allegedly has been defrauded. Accordingly, we
would urge the Committee to place this reviewing authority in the
Department ef Justics, We further would urge that the Department of
Justice be pequired to give its affirpative approvel before an agency may
proceed with an sction under this legislatien. Te permit an agency te go
forvard merely because the Departwent of Justice feils to veto &n action
would allew a nusber of presecutions to be Initisted because of the

terdiness, overwerk or oversight of Departaent of Justice atterneys.

IV. EXCESBIVE SCUOPE

fur third concern {4 the unnecessarily brosd scope of 5-1134. Az
discussed sbove, the basic premise of thia »11l 1z te provide an
adminiscrative forum only for fhose casey where It {5 net economicsl to
pursue the matter undey the normsl criminel or civil Judiecfial process.

Howsver, the bill, se draftesd, would far exceed thie limited purpose.
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A Exceasiys Celling

If wa are truly concerned oniy with crescing an sconomfical rssedy For
sgail falme claims casen, we bBelfeve that e $5C,000 cap would be sore
sppropriate than the $106.000 cep presently includad. Based on our

experiance, we believe that U. 3. attoroeys generally prosecute clatms in

axcana of $30,.500 and have the Iasources to do ac. Clalms in axcean of

thia amount should be left to the normal Judicial procass.

8. o Effective Celllug
More importantly, we believe that the langusge of the bill dees not

timit its application te clsims less than the proposed $100,000 cailing.
Section 803 provides that tha bill dees not epply to s cleip or a "group
of related cleiss which are submitted et the time such clalm is submitted®
&nd which exceed $100,000 in value, Accerdingly, the ceiling applies only
to claims submitted simuitspecusly. One act or group of releted ects
resulting in the seperate submission of numerous inveices, esch of which
tetals less th@ §100,000, could result in the institution of numerous
preceedings upder this 5ill, Therefore, this legislatien could be applied
to a situstion invelving one allegedly fraudulent act or group of relatad
actx resulting in millfons of dellers of false claims. Thus, this
legialetion would reaeh fer mire than "small” ¢lajmg If this Bill goes
forward, it should be amended to provide thet the ceiling be applied to
any claim or group of releted c¢laims arising cut of & single set of

operative facts.

G.  Excessive Pensliies

Section S80I of the bill, as drafted, fa vague and apbiguous and would
permit the jsposition of penalcies unrelated to tha amount of danagea
actunily suffersd by the government. Sections 802{a){1} and (2) would
poraft the assesasmsnt of a substantial penalty for fslas ciafms or falae
atatomenta where the goverrmant hxa suffarad no loss whataosvar, Undar

such circumstancas, the bill bacowsa punitive and, we baliave, 1

inappropriacta. Moreover, Saction 802{a)(1){C} appeara te provide for a

penalty o¢f Cwics the amount "claimed™ ragardissa of whather the clsimad
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agount was pald and whether the govermment sustained any damages., Such 2
punitive provigion., which could result fIn the impesftion of masaive
petialtisg, camnot be Justifled in a proceeding with the minimal due
process protsttion afforded under this bill, If the bill gaes feorward,
these provisions providing for the assesgment of substantial penaltiey

even whers the government has suffered no damages should bhe deletad.

¥.  SUBPOENA AUTHORITY

The provisien of testimenial subpeena &uthoyity teo  agents
investigating salleged vioalstions of the bi1l s extraovdinary, excessive
and unnécessary. Helther the FRI nor other investigative agents have the
right to compel individuals te give oral testimony, regardiesas of the
saverity of the a&lleged criwe being investigated. Cextainly, in a
aitustion involving swall procurement fraud cases, granting investigative
agents Intrusive autheyity to compel testimony is not warranted, Further,
auch authority clearly would be sublect to abuse. Altheugh the grant of
subpoena authority is theovetically limited te investigations of alleged
violations undey this bill, investigative agents would be able to uge this
authority vegavdless of the nature of the investigstion by slleging that
they aye investigating a potential vielation of this bill. Thus, the
government could use this process to avoid and undercut the grand fury

process. This provision must be eliminated from the bill.

V. SUMMARY

In conclusien, the Shipbullders Council of America is fully
supportive of the federal goverrsment's efforts to eradicate procurement
frauvd . Howevay, this bill would not further gerve this purpose. 1t is
duplicative of existing remedies savailable to the government apd, as
indicated by recent history, Is nor necessary to enable the government
effactively to prosecute perpetrators of fraud, regardiess of the size of
the fraud. Instesad, this bill weuld serve oanly to creste Ffupthey
unnecessayry adversity between the govermment and its suppliers.  Thege
factors, combined with the significant due process concerns raised by the

bi11, cause us to urge that this legisiation not be shacted.
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Attachmant

REGULAR MEMBERS

ADBSCO Industries, Inc,
Post Office Box 1307
Bobile, AL 36601

The American Ship Building Company
lincoln Pointe Buiiding - Suite 800
2562 Rocky Polnt Road

Tempa, FL 36607

tTampa Shipyards, Inc., Tampa, FL

Avondale Industries, Inc.
Avondale Shipyards Division
Post Office Box 50280

Hew Orieans, LA 70150

Bath Iron Works Corporation
708 Washington Street
Bath, ME 04530

Bay Shipbutlding Gorperaetion
805 Horeh Ihird Avenuse
Sturgeon Bay, WI 54235

Bethiehem Stee]l Corporstion
Marine Construction Group
Bethlehem, PA 18016
Beaumont, TX

Sparrows Folnt, MD

Gapital Marine Corporation
Post: Gffice Box 498
Chester, PA 13014

Coastal Dry Dock & Repair Corporatiom
Brooklyn Navy Yeard - Building 131
Broskiym, ¥Y 11205

General Tynasmice Corporation

Pierre Laclede {ontar

St, Louis, MO 63305

Electric Bast Bivismion, Croton, CT
and Quonset Point, RI

Quincy Shipbuliding Dvision, Quincy, HA
anf Charieston, SC

Ganeral Ship Corporstion
500 Border Streeg
East Boston, MA 02128

Hoboken Shipyards, Inc,
Posr Office Box 1159
Bayonne, N] O7002-6159

Ingalle Shipbuiiding Division
Litton Industriss

Post Office Box 149
Pascagouls, MS 38567

Jacksonville Shipysrds, Inc.
750 Lapt Bay Street

Foat Office Box 2347
Jacksonvilla, FL 32201
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lockheed Shipbuliding Compsny
%29 Sixreanth Avenus, 5W
Seattle, WA 98134

Marinette Marine Corporatiom
Ely Street
Marinette, WI 541463

Hational Steel & Shipbullding Company
Harbor Drive at Twenty-Eighth Street
Post Office Box 80278

San Diego, CA 92138

Hewport News Shipbuilding
4101 Washington Avenue
Newport News, VA 23607

Norfolk Shipbullding & Drydeck Corporation
Pest Office Box 2100

Norfolk, ¥a 23501

¥orfolk, VA {2 plants)

Berkeley, VA

Peterson Builders, Inc.
101 Pemnayivania Street
Post Office Box 47

Sturgeon Bay, WI 34235

Rebert I. Derecktor of Rhode Island, Inc.
Coddingzon (ove
¥iddietown, R1 02040

Southwest Marine, Inc.
Foot of Ssapaon Street
Poat Office Box 13308
San Disge, CA %2113
San Francisce, A

San Pedro, CA

Todd Shipyards Corpoaration

Todd Pacific Shipysrds Corporation

Onie Evartrust Plags

Jerssy City, RJ 07302

Galveston, TX; Los Angeles, CA; New Orieans, 1A
San Francisco, CA; Ssattle, WA

AREARLINRUSTREES MEMARRS

Biyd-Jebnsey Company
110 Norfolk Streat
Valpole, MA (2081

Borg-Warner Air Conditioning, Inc.
Tork Intearnatiotial

£3] South Richland Avanus

Pout Office Box 1382

York, PA 17405

Colt Industrise, inc.
1981 I Street, NW
Vsshington, D¢ 20034

Cosbustion Enginsering, Inc.
Proapact Hill Hoad
Windsor, CT 06095
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Eaten Corporation
Cutler-Hamper Products
17919 Pond Road
Ashten, MD 20861

General Electric Compauy
131 Yennaylvania Avenue, NW
Washingron, DG 20004

Gould, lne.

Syatens Frotection Division
13500 Roogevelt Boulevard
Philacelphis, PAa 13116

Hopewran Brothera, Inc.
Poat Office Box 320
Vaynasbore, V4 FI980

Janestown Metal Harine Salss, Inc.
4710 Norrhwest Second Avenue
Boca Raton, Fi. 33431

Jared Brovm Brothers, lne.
1300 Coolidge

Pogt Office Box 2006
troy, M1 &8007-2004

Lakes Shorw, Inc.
Post Office Box 309
fron Mountain, MI 49801

MacGregor-Havire (USA). Inc.
135 Dermody Strest
Cranford, BRI 07016

Rayrhesn Service Compsny
Suite 1500

1415 Yafferson Davis Highway
Arlington, VA 23203

Sperry Marine Systewms
Route 29 North and Hydrauiic Read
charlottesville, VA 22906

Transamerica Delaval, Inc.
3450 Princeton FPike

Post Office Box 6550
Lawrenceville, N Q8648

Weaprern fear Machinery Company
1100 Miiwaukee Avenuse
South Milwaukae, WI 53172

Wesringhouse Elmcrzric Gorporxation
Hendy Avsnus
Sunnyvale, CA 84088

Werthington Pump Biviaion
Dresser Industries, Imc.
401 Worthington Averuse
Harrison, K¥ 07029

ASFLLIALE MRMBERS

Analysis & Techrwlogy, Tnc.
Tactmicel Services Sscror
137 Gather Drive

Hount laurel, B 08054



The Bingham Group
12310 Jefferren Daviz Highway
Arlington, Va 22202

Kaersk Line, Limited
One World Trade Center
Kew York, NY 10048

Mclean Centracting Cowpany
13031+3 Fidelity Bullding
Baltimore, MD 21201

EcHab, Inc.
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Seacosst Electric Supply Coerporation
Station Plaza
Rye, WY 10580

Ssyfarth, Shaw, Fairwesther & Geraldson
$311 19th Street, ¥W
Wagkington, PC 20038

Srandard Marine Seyvices, Inc.
{ma Ingham Avents
Bayonna, KNI 07002

Sulzer Bros., Inc.

Twenty North MacQuescen Pardoway 200 Park Averue

Hount Vernen, NY 10550

PacOrd, Inc.
2700 Eoover Avenue
Kational Gity, Ch 92030

Pettit & Martin
1800 Massachusetts Avenue, NW
Washington, DC 20036

Poten & Partners, Inc.
7ii Third Avenue
Raw York, NY 10017

NAYAL ARCHITECT MEMBERS

Gibbs & Cox, Tnc.
117 West 3ist Strest
Hew York, WY 10001

3. 3. Henry Company. In¢.
Forty Ruchange Place
New York, NY 10005

John J. McHullen Asscolates,
One ¥orld Trade Center
New York, BY 10048

M. Rossnblatt & Sen. Inc,

153G Bromdway
New York, WY 1001

ASSOCIATION MEMDERS

Hew York, NY 10186
Tidewster Congtruction Coxperation

Poat Offlee Box 57
Borfolk, YA 23501

Inc.

The American Waterways Operators. Inc.

1600 Wilson Boulevard
Arlington, VA 2220%

New York snd New Jersey Dry Dock Assceiation

130 Madison Avenue
Bew York, NY 10017

South Tidewster Asscciation o
Post Gffice Rax G637
Chesapeaka, VA 23324

Western Shiptuiliding Associat

Paost Dffice Box 3976
San ¥Franciace, CA 34119

65-382 (176)

f Ship Repairers, Inc,

fon



