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Congressional Research Service
The Library of Congress

April 21, 1996
To: Senator Willlam 5. Cohen
Mt'en:ion: Jeff Hinsky

From: Asarican Law Divislon

Subject: Constitutfonality of §. iile—A BLL) to Frovide Admimistrative Civil
Penalties for Cercatn False Clalms and Statementn

this will reapoad to your fnguiry anmd our coaverasstions regarding 5. 1134,
& bill ro provide administracive civil penalties for certsia false claims and
statesents. Specifically, you have asked that we review the bill, as reported,
for the purpose of snalyzing whether the bill raises conatitutional 1ssues
under the Seventh Amendsent or the Due Process Cluuse.

We have reviewsd the bill and the appropriaste conatiturionsi sutrhoritisae,
#1d¢ At appears that the HIl does nat ralse coastitutlonal lssues. Our

analyeis follows.

The Provislonsg of 8. 1i34

On May 15, 1985, Senstors Wilifam 5. Cohen, Willisw ¥. Roth, Jr., Sam
Huna, Carl chin: and Lawton Chiles, introduced S. 1134, & bili to provide
certain adminfmrrative civil penalties for false claiwms snd stabements wade to
the Unlted States by certaiz reciplents of property, services, or money {rom
the Pniced Scates, by parties to contracks with the Yolted Stares, or by

federal employees. Somevhat different legisiarfon, similar in purposme to the
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current legislation, was Iutroduced, and waa the subiect of commltites hearings,
ta both the 97th Congresmm and the 98th Congress.}

Om December 10, [98%, The Senate Commiitee on Governmentat Affatirs
reported 5. 136, 2 Buring the Commiccee conslderation of Che bili, a hearing

was held at which many legal fsaoes m’zre.dnn:ussend.3 and an extengive case in

suppart of the legislation ham been offered. ! Aa reported by the comtttce.s

the 213 provides for a civil penalty of up to 510,000 and for an massessment of
double the sacunt of certain iwmproper clainy made againat the Uniced Staces.

Seccion 802 provides, iIn pertinent part:

{a)(l) kny paraon who makes, preasnte, or scheita, oF ¢Auses L0 be
made, presested, Oor submitfed, 8 clalm chal the pergon knows or has
reagon Lo Enow--

{A) fa falae, fieritiouws, or fraudulent:

{B) inciudes or £3 supported by any statewent which violates
paragraph (2} of thig subgection; or

{C) 18 for paywent for the provimion of property or services
which the person has not provided s clalued,
shall he subject to, ia sddicion to may other remedy that may be

1 Dn April 1, 1982, & hearfng was held on §. 1780. See, Prograw Fraed
Civil Pensltles Aet, Hearisg befors Che Sepate Commfittee on Covernmeatal
AFfaiva, 97th Congress, 2d Sesslon {1982). And, on November 13, 1981, a
hesring was held on 5. 1568, See, Program Frmsd Civil Penalctes Act of 1983,
Hemring hefore the Seumte Cosmitcee on Covernsmental Affatirg, 98ch Congress, let
Seasfon {1983).

2 Senste Report 93-212, ¥th Congress, lat Session {1985).

3 See, Program Fraad Civil Penalties Aet of 1985, Hearing before the
Subcommictes on Oversight of Govermment Hanagement of the Senate Gommittee on
Governmental Affafre, 99th Congress, lot Sesatlon (E985).

% Praud 1o Goveranment Programs:-~Hoew Rxtensive fs It?-—How Can It Be
Controlled? Report £0 the {ongress by the Comptroller General reprinted inm
Program Fraud Civil Penalties Act of 1985, Hearlag before the Subcommitiee on
Overalght of Government Mansgement of the Senate Committee on Governmental
Affmira, 93ch Congress, lat Segsion {1985), at p. 238, See also, Civil Noney
Benalties Law of 198k: A MBew Effort To Confront ¥reud and Abuse in Federsl
Health Care Programs, by Kichard P. Xussersw {Inmapector Goneral for the
Bepartment of Health and Hamen Services), 58 Notre Dawe Law Review 98% (1983).

i s, EL34, Report Wo. 99-213, 9%th Congress, lac Seasfon {1985).



61

prescribed by taw, & clvil penalty of not wore thesn $10,000 for aach
such claim. Such person shall also be subject to an asapsssment, fin
liee of dameges sustained by the Untted States becsusze of such clate,
of ot more than twice the amount of Buch clala, or the porticn of
such c¢lafw, which 1& detetmined under this chapter to b2 tn violation
of the preceding sentence.

{1} Auy person who makea, presents, or submita, of Cauvses to be
nade, presented, or submittad, a statement That the paTgon Rnous or

has reasgn to knowe~
(&) ssserts A material fact fs falge, fictitious, or Fraudulent)

or
(BY{f) omics a materfal facy,
{£f) me a result of such omiassfon, auwch statesent is false,

fiotitious, or fraudulent, and
{111} the pareon ssking, pressating, or submifting such

atatessnt has a duty to fnclude puch materfal fact in the statemant,

shall be subject to, in addition to any other remedy that may be

preseribad by law, A civil penakty of not more than $10,00C for each

such statemant.

The bill lisita the adminfsirative enforcement of this provision te emsll
clatun~~clalmg of Ress that $100,000——under Sectfon 803{c¢)}, &nd applies Eo &kl
federal "sutheritiea,” fncluding executfve degartwents, ellitacy departwments,
the U.5. Pontal Service, and cervtain “establistmenta, "6

Procedurally, the sdminfutrstive fmposition of the penalties provided for
undar the bI1] are fnitiated st the agency level. The “lovesting offfclal” of
the agency reports the findings and conclusions conceraing lisbility For clefl
penalties to a "reviewing ¢fflctsl” in the agency. “lanvestlgating officials”
are agency offlcials authorized to conduct investigations pursuant to the
Inspector General Act of 1978, asd, in agencies mot aubiect to thet Act,
certatn suthorlzed officiale.’ “Reviawing officfals” ace certats suthorfzed

offlctate, or certain specified independent offfcials 1n the Armed Porces.B

6  See, Section BOL{a)}{1} of the bEll.
7 See, Section B01{a}{3} of the bLll.

8 See, Section 80L{a)(B) of the Biil.
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If rhe reviswing officisl deceratnes on tha basia of the investigating
official’s report that there is adequate svidence to believe Chat & persen is
{iabie fOr civll penaities, Che Teviewing officizl ts to tranemit & writhen
notice £o the Aptorney Ceneral of the United Starea thar the reviewing officlail
inzends to refer the allegaticns 1o 8 hearing exaniner.y The Atcorney Ceneral,
er his desatgnated Assisrant Arzorsey General, way disapprove the veferrsl
within %0 days after receipt, thereby rerminating the mscter. If the Attorney
Genersl wakea a written findisg that the marter ahould be atayed because its
continuation kay adversely affect & reisted pending or pecential] civi] or
crimingl action, the msfter iz scsyed until resumption 1e suthorized by the
Artorney Ceneral. Othervise, written notice is given to the parson allegediy
lishie, who w2y requesif, and has a right to, a hearing before 4 hesring
exsafner. The hearfog fe to be conducted in accordance with regulutions
promulgated by the agency, with spectfied righte Eo counsel, discovery, cross—
exaninarion, snd other procedural guaracfess. The hesring examiner {s to fssne
& written dectsion, including Fladings and determinations. An appeal frow the
hearing exewiney t6 the spency head is required before the matfer becosmes finsl
ngency actios subject to Judicial review.

The determtonation of iisbility fer the civil penalties under Section 802
cf the bill by means of the aduinistrative process ts subiect to judicial
review under Section BGS of the hiil. Peritions for Jjudicta]l reviev wmay he
£lled 2fter the admtniscrative Femedies are exhaustad and within 6¢ days after
the date on which the sathority head sends the Einal deciaton to & parson.ié

The pettriona for review may be filed with rhe Untted States Court of Appeals

9 See, Section 803(a)}(2) OF the bikt.

19 gee, Section B03(a) of the bill.
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1) fn Ehe cirewlt fn vhich the perssn Tasides or tranmascts buminess, 2} in
the cireuit 1s which the clafis or statement upon which the determination of
Tiahility in bannd was wade, presented, or subsirted, or 33 {a the Bfaerict aof
Columbis Circuft.

The findings of fdct made by rthe hearing examiner sr# Fiasl and
conciuaive, and way oniy be ser apide L{f the decision of the hearing examiner
ia "arbitrary, capricious, sn sbuse of digcretlon, of otherwias not i
accordance with law, ar if such fladinge sre not supported by substantial
evidence. M

As the foregoing outline of the bill indicates, the biil essentislly
provides for the determination of lisbility for ¢ivil penslties by gan sgency
heating examiner, subject ro judicial review. You have ssked that we veview
the Biil and the appropriste legai suthorities to sscertain whether or not the

pi1l ralses elther Sewenth Asendment or Due Proceas fgsues.

The Seventh Amendment

The Seventh Amendawent provides that "In Sufts st common ifaw, where the
value in contraverasy shsll exceed twenty dollerts, the right of trial by jury
ghall be pregerved, and no fact tried by a jury, shall be aotherwise re-examiped
in any Coutt of the United Stetes, than asccording to the rules of {he common
Taw."

Quite obviously, the bill doss not provide for & jury erisl, but provides

instesd for fact~finding befare & hearing examiner of & Federsl sgency. The

i} Ses, Section 80%(c) of the bEil.
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question acrises as whether such & procedure le violative of the right to a
trial by jury.

The leading case invelving the guestion of whether or nst sdufnfatratively
imponed civil penalties comply with the Seventh Asendment’s cight to & jury

trial is Atlas Roofing, Ioc. v. Oceupstional Safecy snd Health Review

Comisgton. 12 There, the Supreme Couvt was presented directly with thar
question aa the result of civil penaltics imposed by the Occupational Safery
and Health Review Commlmglon pursuant fo lte atatutory authority under the
Becupation Safery and Health Act of 197¢.13

The Supreme Court mede thia laportant observatrion:

At least in cases in which “pubile righte” are being licigated—e.g.,
cages 1n which the Government sues lo 1ts sBoverelign cspaclty to
enforce public rights ¢teated by statutes within the power of
Congress to fnact——the Seventh Amesdment doss vot prohiblr Congress
frow assignfing the factfinding functfon and initial adiudicasion tro
an administracive forum with which the jury would be incompatible.

Congreas hasg ofren crested new stptutery obligations, provided for
ckvi]l pepnalotes for their vielstion, and commlired exelusiveliy to an
adminfptrative sgency the function of deciding whether a violation
has ko fact occurred. 'These statutory schemes have been sustafned by
this Court, albelt often without express reference to the Seventh
Asmendment. (Footnote vmitted.)t?

In reaching fts unanimous conclusfon, the Supreme Cour? drew an lmportant,
and determinsrive, distfnction between the civil ¢ases brought to enforge
{oamon Lav casuses of action and administrative cases brought te enforce federal
statutory civil penaitles:

The polnt g that the Seventh Amendwent wes never lotendad to
estabiieh the iury ag the exclugive mechanism for factfinding tn
civil cases. L took the existing iegal order as iy found 1%, and

12 430 4.5. 442 (1977} (Unanimous opinfon, Blackmun, J., not
parcicipeting. ).

13 84 Stac. 1590 (19703, 29 U.S. Code Sectlons 651 gt seq.

BB oaries Roofing, supcs at &50.




65

there la Little of no basia for concluding that the Ameadment ahould
now be interpreted to provide an lapenetrable barrier to
adminigtrative factfinding under Otherwise valid fedeval regulstory
statutea, We caandt conclude thet the smendoent renfered Congress
powerless~—when 1t concluded that remedles avallable in courta of faw
were inadeguate (0 cope with a probles within Congress’ power to
reguiate——to creste new public righce and remediea by ststute and
comit thefr enforcement, £f it chose, o a tribunal other chan &
court of law—wguch sz an adeiaiscrative agency-~in which facts are
nat found by juries.i5

Thus, 1n Atias Roofing the Supreme Court conciuded that the Seveath
Amenduent right o a jury crial 4id not exrend to adaintatrative facc-finding
proceedings lavolving the fmposition of & civil peaalty, But Arlas Rooffing did
0ot congiitute a departure from prior holdiogs Concerning adminfstrative fact-
finding« Aa the Court obaerved In Atlss Roofing, the Seventh Amendment Laaue

had already been squarely addressed tn National Labor Rejations Board v. Jones

& Laughlin Sreel Ikn-:p.i‘S in 1937. There, the Supreme Court held that Qongress

could properly commit fact-finding to the Natlonal Labor Relations Bosrd--an
adofntstrative tribunal-~foxr the purpose of declding whether unfalr labor
practices had been gowmitted and for the purpose of sdminlatratively ordering
an employer to provide back pay. The NLRE Court obgerved:

It 1a argued that the vequirement funder the Natlonal Labor Relatfons
Azt for payment of certatn lost wagesn] f2 equivalent to 8 moaey
Sudgment and hence contravenes the Sevesth Amendeent wich respect o
trial by fury. ‘The Seventh Amendment provides that "In suigs at
commen law, where Che value In controveray shall exgeed twenty
dotlars, the vight of trial by jury shall be presecved.” The
Amendwent Chis preserves the right which exfasced under the common Law
when the Amewdment was adopted... Thus, 1t haa no applicacion to
cases where recovery of woney damages ks an Incident to equitable
relief even though demages might bave been recovered in an action st
isw... It does aot apply where the progeeding 18 not in the nature
of & sulc at common Laws..

The inatant case tg nol & ault at common law or in the pature of
guch suit. The procesding la one unknown o the common law., IC ia &

15 Atlas Roofinz, suprs, &t 460,

16 301 y.5. 1 (19373,



statutary proceeding. Relascacement of the employes sod paymsnt for
time lost ars vegquivemenrs imposed for vicliation of the acatube and
are vamedies sppropriate o ite enforcemant, The contention under
the Seventh Amendaent is without merics. (Cirations omitred.3}l7?

Orher earlier cases ave in accord. For example, as early as 19309, the

Supreme Court ohserved fn Ocednic Sream Kavigatfon Co. v. Stranahan, 18 char

“eeefl waN Wifhin the compatency of Congress, when lsgislating &5 [o matters
exciuaively within fts coalesl, to impose appropriate obligations, and sasction
thefy enforcement by reasonable money penaities, giving to sxecufive of ficers
the power to saforce such penalties without the pecessity of fnveking judicial

power.” Later, fn Lioyd Sabaude Societa Anonima Per Azfoni v. Kiting,ie the

Sapreme Court again approved agency ad judicabion of viclatfong and sssessments
of pensities. Tn Block v. Hirsh,?0 Mr. Justice Holmes, speaking for the Court,
vejected s congtftutfonal challenge based on the Seventh Amendwent Lo s statute
transferving actions Lo recover posgession of veal property frow the gourts to

a real ¢entrol commiasion?

The statute I3 objected to on the further ground that landlerds and
tenants are deprived by £t of a trial by jury on the vight to
possession of the Lénd. If the power of the Commission established
by the ststute to veguiate the rvelation s established, a8 we think
it is, by what we have said, this objection avounts te ifttle. To
tegulate the relation and to decide the facts affectiog Lt are havdly
sepnrnhle.zi

1 14., ar 48-49.

38 214 u.5. 320, 339 (1909).
19 267 u.5. 329 (19353,

10 356 u.5. 135 ¢1921).

4., s o138,
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Nevertheless, the right to jury tvisls before courts for Cosmon Lav causes

of action remafns vital. in Perneil v. Scuthsll ke&lz}',zz the Supreme Courg

sgreed that the Seventh Amendment “would not be & bar to s congressional e¢ffort
to entrust Landlord-tepant disputes, including those over the right of
posaession, tn' an aduinistrative ngency."?-:" But there, the Court found that
Congress’ statutory provision that actiona be brought as ordimary civil actions
fn the biatrict of Columbia's court of general $urisdiction did give rise co
the right of a jury trial, because the remedisl proceeding vas judicisi.

Thus, under Atlas Roofing and related casea tvo key factors decide the
right under the Seventh Amendment to & jury trial. The first involves the
tegal analysls of whether the actlon vwas Llu the nature of an sction available
at the time of the fraging of the Conatitutiosn under the Common Law. And the
s2cond fnvoives the question of vhether the tribunal is judiclal or
admimistrative,

e sre not avare of any pertinent decision of the Supreme Court aince

Atlaz Roofing, guprs, that would lessen fn say way the meaning of the Seventh

Amenduent get forth fn that decision. HNoreover, several lower court decisions
slnee Atlas Boofing have applled its principies consistently. For example,

the District of Columbis Circuit bheid Ly Washington Star Co. v Internationa)l

Typegraphical Dajon Negotiated Pension Pla:\,ﬂ' that withdrawal ltability

provizions of the_ Hultieamployer Pension ¥Pian Amendments Act 2} do not deny

T2 416 0.5, 363 (1974).
23 14., ar 383
24 729 Fu28 K502 (D.C. Cirs I9B4).

%5 29 U.§. Code Section 1381 st meq.



68

saploysrs the right to trial by Jury under the Seventh Amsndment bacsuves Che
procedures of that Act are a proper exerciss ofF congressicnal power o deiegate
fact~finding Functions to adminietrative bodiea in cases Involving public

righte.
Siuiluriz, in Textile Workere Penalon Pund v. Standard Dye & Finishing

Co.y Inec., %% the Second Circult concinded that when Congress crasted & aew
cavee of attlion and reaediss unknowm at Common Law, ft may vesgt fact finding in
a tridunsl othar than a Jury, without ruaning afoul of the Seventh Amendment.2’?

The case law under the Saventh Amendment g sufficliently well setlled so
that f¢t may be ageerted with scme confidence that Coagruese may provide for
statutory ceuses of action nof avaflable at Common Law, vest fact-finding for
such cauges of action in administrative tribunale, and not violate the Seventh
Apendaent .

Both the civil peaslty provision and the double claiw avetssment provieion
of §. 1134, ae ruported, appear to fali within the permfseibie conetitutienal
powers of Congress. Both provisions egtablish remedfes not avalladble at Comzon
Lauv, and both provisions fnavolve the determination of fact by en adminietrative
tribunal, in the form of a federsl ageacy hearing examiner. For these ressons,
tt would appear that the civil penalty snd secessment provisions of §. 1134 de

not violate the right to & jury trial under the Seventh Azendwent.28
e —-

26 735 p.2d 843 (2d Clr. 1964), cert. denied 104 8, Cr. 3554, 87 L.Ed.2d
856.

77 Gee glue, Xetich Fulton & Sons, Inc. v. New England Tesmeters and
Trucking Industry Penslon Fund, 762 F.2d 1124 (lsz Clr. 1984}, on rehearing 762
Fo 24 k137 (ist Cir. 1984); and, A. Soloff & Son, Inc. v. Asher, 604 F. Supp.
T8 {D.C.N.Y. 19853

28 ye note that the Report of the Committee on Governmental Affairs om §.
134, supra, eets forth a Isgal anslyeis of the Seventh Amendwent ar pp. 3332
that ts in accord with the foregulng.
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Duy Process of Law

e turn, mow, to the second aspact of your Lnguiry--the question of
whother the ad_ainiurs:ive imposition of civil penaltfes violstes the Dus
Process Clauae of the Fifth Amendoenc. The concept of Due Process of law under
the Pifth Amendaent wabraces » hrosd range of proceducal and substancive
requirements intended {0 presurve "those canons of decency and falrness which
express the notiens of iuscice of English-gpeaking ?&Dplﬁa-"zg This
tundamental fairness hay deen zald te be derived “not alone...irom Che
specifics of the Constiteriocn, but alsc...from conceprs which are part of the
Anglo—Americen legal heritage.-3?

Norfice and hearing are fundamental to dus process fn civil proceedings.n
Nevertheless, Che Suprsme Court hes held that the demands of due process do not
require a heariag xt the isicial stage, or any particulsr point in the
proceeding, se leug as & hesriag ie held before an agency's de¢isfion becomes
final.3? Moreover, the Court hes specifically held thar “due process of law

does not require thae the courts, rather than sdwinistrative officers, be

2% Rochin v. Californis, 342 U.S. 165, 159 (1952} {Justice Frenkfurier
for the Goure), -

I gatadach v. Yamily Pimance Corp., 395 .6, 337, 342-343 {1969)
{Justice Harlan concurring).

3% Coe v, Armour Wercilizer Works, 237 U.5. 413 {191%).

32 opp Cotron Mills v. Adwiniztrator, 317 9.§. 126 (1961). Congreas has
bean suscAined in providing for judicial review aftar regulations hsve become
effecrive during A& war smergency in the faxce of due progess challenges. See,
Bowlaes v. Wiilinghas, 321 ©.5. 503 (1944).
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charged, in any case, with determining facts upon which the lupositios of...a
flne depeads.~33

As reported, 5. 1534 provides for writtes notice and g hearing on the
record,34 deaplie the fact that these forsslities msy not be reguired to thia
exteat by due.?rucess.35 In addition, $. 1134 allows for extensive rights of
dincovery and cross-exmmination beyond the minlmus duye process requiTemenliss

Other sspecta of due proceas also appear to be met by the provisions of
the bill, ¥or exampie, one guestion that has been raleed velatee to the
peutTallity of adainistrative officisis. 1t 15 fundamental that when the
Constitutlon requires s hearing, 1t requires a f8ir one, held befere a tribunal
that meets the currently prevalling standards of 1mpatt1a11ty-36 But, in

Harghall v. Jerrice, Inc.,3? the Supreme Gourt distinguished administrative

proceedings from judfeial proceedings and held that the retwrn of the
adainiatratively sagesged civil pesalities to the Employment Stendards
Admintgtration of the Department of Labor fn relmburgesent for the coescg of
determining vioclations and asaesaing the penalties 4id not viclete the Due

Proceas Clause of the PLfth Amendwent. Thusg, the strict requivements of

33 Lloyd Sabsudo Socleta Ancnima Per Azionl, supra.

3 Sectien B03(e} of the Bill.

35 por example, in some Ingtance the "hearfng” requirement of due process
can be met simply. through the motice and comment process of the Adeinletrative
Procedures Ast, 5 U.S. Code Section 553, See, United States v. Florids Feet
Coast Rallroad, &I0 U.S, 224 (1973). On several occaelonn, the Supre®e CouTt
hag vesffiveed its view that adwinistrative hearinge do noet have to follow the
Judicial model. See, Cafeterls & Restaursnt Workers Union v. MeElrey, 347 U.S.
886 {1961): and, Mathews v. Eldridge, 424 U.5. 310 (1975},

36 Wonp Yang Sung v. MeOrath, 3¥9 y.8. 33 (1950).

3 446 y.5. 238 (19803,
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neatralisy of officials performiog judicial or quasi-fudicial functions’® under
the Due Proceax Clause are no?r applicable to adafufstrative enforcesest of
civil pesalities.

Finally, » bdrief word might be menzioned comcersing the question of
whether or nst, the civil penalty of up 2o 510,000, plus the assessment in liew
of damages of twice the amsunt of the claim a8 provided ander 5. 1134 might be
viewed as “penal” rather than civil-~thereby raising consitutional protections
attached to criminal proceedings ander the FLFth Amendment Due Process Classe

and the Shxth Amendsent. The Suprems Court in Helvering v. Mirtchell,¥® neid

that remadisl sanctionsg in the form of farfei{ture of geods, payuent of fixed or
varizble sums sre valid civil sanctlosns, and mar criminal ganctions despite
their severfty, thst have been used by the federal goversment since the
original revenue lawv of 1789. With specific regard 1o falge claims agalnaet the

United States, the Supreme Court in United Stetes ex rel. Harcuys v, Hess, 0

upheld fhe False Claiss Act as constliturional and gave wpecific approval to the
double damwages and forfeiture provisions of that legiglation as a
constitut honally valid remedial statute loposing & civil sasction, And, the

wgre recent decisfion in Unired States v, Bormzei:x,(‘z lendg further authority

ko the valid fepasition of the doubie assessment in lfew of damages provision

contained in S. 1i34.

3B gee, Tumey vo Ohis, 273 U5, 510 (1927); Ward v. Village of
Honroeviile, 409 U.5. 57 (1972} and, Carey v. Phphus, 435 U.S. 247 (1978).

3% 303 v.s. 391 (1938),
40 317 v.g. 537 (1943).

4% 423 p.g. 303 (1976).
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For all these ressons, &b would appear that the procedures sgeb forth for

the séministrative hesring under 5. 1134 do not raise significang

congtitutional lmpediments under the Due Process Clause of the Fifth Amendment.

Conciualon

The statutory suthority for the sdministrazive fmposition of clivil
penalties fim Common to the wrganic auwtherity of many federal agencles. In 1972
~=prier to the Supreme Court's decision in Atlss Roofing—-the Adminigtrative
Conference of the Unlted States published s thersugh review and snalysls of the
uge of clvil moeney penalties by federasl agencles at that tiwe, and dogumented
an emtensive hiatory and use of the effectivencas of the penalties.“z

The Congress, ftself, ia aware of the extenslve use of civil penalties as
31 extremely important method of enforcement of federal law——including the
enfarcement of agency rules and regulationg. For example, the House Committee
s Government Operations recently held &n gversight henriug“3 concecning the

enforcement of civil penaities sgalust cosl miue operstors for violatlons of

wining atsndards established under the Syrfece Mining Control snd Reclamation

Act of 1§77, 44

42 Report Lo Suppert of Recosmendarion 72-6~An Hvaluation of the Present
and Potential uee of Civil Money Penslifes a3 a Sanctlon by Federsl
Adwinistrarive Agencies, by Harvey J. Goldschmid, 7 Recommendstiong and Reports
of the Administyative Conference of the United Stateg 896 (1977).

41 geview of the Dapartment of the Intetior®s Civil Penalty Progras,
Hesring bhefore a Subcommittee of the House Comalitee on Covernment Operations,
$9th Congress, ltar Session {1983).

& 30 V.S, Code Sectlon 1201 ¢t seq.
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While there may be lmportant publiic pollcy conaideratlons relatiog to the
impostition of civil penalties by adsinistrative ageascles, Lt appeara that the
videspread use of clvil penalties and the constlturloenality of the varlous
aspects of thelr adminfstrative fmposition are now well established,

We trust _that the foregolng has been responsive to your lnguiry.

by

Robert B. Poling
Specialist fn Amerlcen Publfic Law
Amerlcan Law Division
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Senator CoueN. The second issue I will touch upon just briefly is
fh% Idue process protections afforded to people who are alleged to be
apke.

Mr. Chairman, the Government Affairs Committee has crafted
an administrative proceeding that I think provides elaborate due
process protections. As Professor Bruff has noted: “S. 1134 not only
passes due process scrutiny, it goes as far as to protect those
charged with fraud as is possible without impairing the Govern-
ment’s efforts to obtain remedies that will protect the public.”

I think it has already been outlined to you the very serious steps
that we have laid out in the bill that would ensure due process pro-
tection. First, you have to have the agency investigating official,
who is usually the inspector general, conduct the initial investiga-
tion. The IG’s findings then have to be considered by the agency’s
reviewing official, who independently evaluates the allegations to
determine whether or not there is adequate evidence to believe
that a false claim or statement has been made. If that reviewing
official believes there is adequate evidence, the matter has to be re-
ferred to the Justice Depariment for yet another review before the
agency is allowed to proceed any further.

Then, once at the hearing stage, the hearing examiner who is
presiding is an administrative law judge, who is independent of the
agency. The hearing itself is conducted pursuant to all of the Ad-
ministrative Procedure Act requirements and then, as you have
heard before, we have a judicial review provision as well,

It is worth nothing that the Supreme Court has upheld laws that
p}x;mrid?i far less elaborate due process protections than we afford in
this bill.

Taken together, Mr. Chairman, I think the checks and balances
inherent in the legislation are more than adequate to insure due
process in a fair proceeding against individuals alleged to have de-
frauded the Government.

This bill is long overdue, and this end, we have worked very
closely with Senator Hatch’s staff. He has raised a number of ques-
tions. 1 believe we are well on the road {o answering any objections
that he has, and I want to commend him and his staff for taking
the time to work with my staff and I to iron out any difficulties
that he might have with the legislation.

Senator Hatcl. I want to thank the distinguished Senator for
the efforts that are being made to work this out. I think that they
really are not only good faith, I think they have been pretty fruit-
ful so far, from what little I know about it.

Excuse me, Mr. Chairman, I did not mean to interrupt.

The CHArMAN. Senator, we want to thank you very much for
your presence. You make a very impressive case. [ am still dis-
turbed over not giving a jury trial to people who, say, are guilty of
fraud because they could be prosecuted for criminal violations.

Sq we will have to think about this, but thank you so much for
coming.

Senator Grassley, do you have any questions?

Senator Grassiey. I am a cosponsor of your bill, Senator Cohen,
and I want to thank you for your testimony and I want to thank
Senator Levin as well.
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Senator CoxsN. Well, we have tried to build upon the false
claims legislation which you have been very actively involved with,
and we have patterned much of this based upon that which is al-
ready a matter of law.

Senator HatcH. Let me just add one other thing. There is some
concern about the Northern Pipeline case. There is no question that
under that case, there is a difference between public rights and pri-
vate rights.

The problem here that may be created—and I have to study it a
little bit more to see if there really is a problem, maybe some of
the subsequent witnesses can help me on this-—the problem here is
that, of course, even with Northern Pipeline in place, this bill pro-
vides an administrative proceeding and a right to appeal and go
through the court process, so literally there is not court-stripping
except for one possible question and that is this:

As I understand it, unless the circuit court finds that the admin-
istrative law judge, as the finder of the facts, does not meet a cer
tain standard that of substantial evidence to support the findings,
then the courts cannot overrule him. 5o the courts are not going to
have this case de novo.

S}e;mtor CougN. That is a test of all the cases under the APA law
itself.

Senator Harcu. It may he stripping in the eyes of some if the
courts do not have a right to hear the case de novo and are bound
by the factual findings of the administrative law judge.

Senator CouzrN. As I recall, there is substantial evidence test in
the APA, and the court would have to find that there is not sub-
stantial evidence to support the administrative law judge's deci-
sion.

Senator Harcu. Under your hill that is true, but——

Senator CoxeN. Under the Administrative Procedure Act it is
also true.

Senator Hartcu. OK.

Senator Conen. Mr. Chairman, I would just point out that what
we are trying to do is deal with individuals and companies who
submit false, fictitious, or fraudulent claims or statements which
are currently not being litigated because the dollar amount is too
fow. I know of your concern in this area, and it seems to me we
have tried to take those concerns into acount by fashioning a
remedy for the Government that still protects the due process
rights of the individuals.

The CaamMan. We certainly want to try to collect all these
claims that are due and punish these people who make fraudulent
statements. It does concern me that we not abrogate the private
r}i}ght of trial by jury, though, and we have to look into that fur-
ther.

Thank you so much for coming.

Senator Harcu. Just one other thing. One thing that bothers a
lot of people, Bill, and it bothers me, too, is that—and, as you
know, I raised the issue of 10(bX5) under the securities laws where
a person is branded as a defrauder even though what it means is
they made an error or omission for the most part in a registration
statement, so they go through life as somebody who has committed
fraud under rules that really provide for almost automatic finding
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of fault, really oppressive rules in my opinion in some ways as the
courts have interpreted them.

In this particular case, this is a little bit different from other ad-
ministrative law actions, and that is you are actually allowing an
administrative judge to make a finding of civil fraud which that
contractor or whoever it may be, ig going to have to carry through
the regt of his life.

Senator Congn. We do that now, Senator Hatch, under the Civil
Monetary Penalties Law.

Senator FarcH. I understand, but that does not necegsarily make
it right or advisable. You see, that is the problem, and that is some-
thing that I am trying fo resolve. However, I think you are work-
ing with us, we are doing whatever we can here and | am intrigued
with wbat we have agreed {o so far.

Senator Conen. But if we were to require that fraudulent state-
ments or fictitious claims must be prosecuted under a criminal
st%atute, they would never be prosecuted. If you look at the backlog
of cases——

Senator HATcH. I understand that argument, too.

Senater CoseN [continuing]. They would never be prosecuted.
What we are talking about is, if you are going to come to the Gov-
ernment and ask for Government contracts or benefits, then you
have got to deal honestly and not act in gross negligence or with
reckless disregard when submitting claims fo the Government.

It seems to me that when you are coming to the taxpayer and

asking for some benefit or relief, you bave got to deal honestly with
us.
The CuammaN, Senator, you do a great job on Armed Services
and you are an able lawyer and we are honored to have you before
U,

Senator CosEn. Thank you very much.

[The prepared statement of Senator Cohen follows:]
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PrePARED STATEMENT OF Sgnator Witbram S, (onen

Mr., Chairman, I appreciate the opportunity to testify this
morning on & problem which we, in the Governmental Affairs
Committee, have devoted considerable time and attention teo -~ fraugd

in federal programs.

As you know, Benators Levin and I, along with fourteen other
Senators, have sponsored legislation, the Program Fraud Civil
Remedies Act, that we believe goes a long way toward solving this
Problem. I am pleased to note that four distinguished members of
the Judiciary Committee, Senators Grassley, DeConcini, Kennedy and

L.eahy, are among the <osponscrs.

Briefly., the Program Fraud bill provides agencies with an
administrative remedy for false claim and false statement cases
under $100,000 which the Justice Department has declined to

litigate.

I think it is Importent to emphasize &t the outset, Mr,
Chairman, that 3. 1134 would gof create a new category of
offenses. Rather: it simply establishes an administrative
alternative, patterned largely after the civil False Claims Act,
that would capture only that conduct already prohibited Dy current
law. In other words:; Mr. Chairman. 5. 1134 merely establishes @

new remedy for old wWrongs.

The provisions of the bill. moreover, are consistent with
those amendments to the False Claims Act reported unanimously by

the Judiciary Committee last December.

Judicial remedies are available to penalize and deter fraud,
For small~tollar cases, however: the cost of litigation often
sxceads the amount recovered, thus making it economically

impractical for the Justice Department te go to court, The
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governrment is freguently left without en adequate remedy for many

small-dollar cases,

The conseguence. according to the Justice Department. is that
the federal government loses "tens, if not hundreds, of milliong of
dollars®™ to fraud esch vear. Beyond the actual mopetary 1oss,
fraud in federal programs alsc erodes public confidence in the
administration of these programs by zllowing ineligible persons to

nenefit from them.

Since 1981, the Governmentsl Affairs Compittee has worked
diligently toc fashion a solution to this problem that is both
e¢ffective gnd fair. The Frogram Fraugd Civil Remedies Aot, which
marks the culminstion of that effort, would capture those
small-dollar fraud cases that now f2ll through the cracks of our
Judicial system. Last November. after careful consideration., the

Committee reported 5. 1134 with only one dissenting vote.

The ill a2lso is strongly supported by the major players in
the fight sgainst fraud -- the Justice Department, the Generzl
Acecunting Office, and the Inspectors General ~- &s well as the
Administrative Conference of the United States, the Federsl Bar

Association, and, most recently, the Packard Commission.

Despite this overwhelming suppert for the PFrogram Fraud bill,
wer» unfortunately, have been biocked from bringing this legislation
to the floor. With each passing day, the federal government loses
more money and public confidence In its programs bhecause of the

failure of this bill to be spproved.

The benefits of establishing an administrative remedy. asg
provided in S. ¥134, are numercus. Firsty it would zllow the
government to reccover money that., vp until now., has been

irretrievabiy lost to fraud, Second, it would provide a more
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expeditious and less expensive procedure Lo recoup losses: compared
with the extensive investments of time and resources reguired to
litigate in federal court. Finally, such an administrative remedy
would serve as a deterrent asgainst future fraud by dispelling the
perception thst smell-dollar frauds agsinst the government may be

committed with impunity.

An additional beneflit i3 that we already Know such & remedy
ean work. Under the Civil Momnetary Penalties Law (CMPL)s the
Department of Heaith and Human Services is aﬁthorized to impose
penalties and assessments asdministratively sgainst health-care
providers who knowingly or with reason to know submit false claims
for services. Since impieﬁentation of the CMPL, HHS has been able
to recover over 322 million resulting from 175 settlements and

litigated cases.

Nor is the HHS law the only statute of its kind. Indeed,
approyimately 200 statutes already suthorize the administrgtive
imposition of civil penalties. It should be sbundantly clear.
therefore, that the administirative proceeding welve proposed in 3.

1134 43 by no means novel,

Mr. Chairman. in the interest of time. I would like Lo turn
now to what [ understand to be the Committee's chiefl interests:
the constitutionality of 3. 1134, the adeguacy of tne due process
protection=. and the grant of testimonial subpoena power Lo the

Inspectors General.

CONSTITUTIONALITY

I nsked several distinguished constitutional scholars for
their opinions on 8. 1134, They were unanimoua in their view that
the 511l easily passed constitutional muster. As Professor Harold

Bruff of the University of Texas stated: *Ko merious
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constitutional question attends this biil." The American Law
Pivision of the Congressional Researeh Service echoed Frofessor
Bruff's conclusion. stating: "the [Program Fraudl bil]l does not

raise constitutional issues. W

Some critics of the legisiation have asserted that
establishing an administrative remedy for small-dollar frauds
violates & person's Seventh Amendment right to a jury trial. The
Supreme Court. however, unanimously rejected this comstitutional
ehallenge in Atlas Roofing Co. v. Coaoupational.Safefy and Health
Administration. upholding 2 civil penslty scheme with the sanme

easential features 23 the Frogram Fraud vill., The Court noted in

Atlay Boofing that:

Congress has often cre&ted new statutory obligations, provided
for civil}l penalties for their violastion, and committed
exclusively to an administrative agency the function of

deciding whether & viciation has in fact occurred,

Ancother constitutions]l chsllenge, whieh I find even less
convineing, is the contention thet S. 1134 "thoreoughly strips the
court of jurisdictional authority.® That sinply is not true.
According to Joseph Kennedy. Chalrman of the Committee on

Administrative Judiciary of the Federal Bar Association:

The fact that the administrative remedy is subJect to
oversight by the Article III courts under the provision for
Judicial review ensures the constitutionality of S. 1134, For
it nes long been recognized that so long as the essentisl
attributes of judicial power such azs review of agency findings
and enforcement of agency orders remain in the Article III
courts there is no constitutional impediment to the power of
Congress to vest initial sdjudication of such rights in

Article I courts and administrative agencies,
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Furthermore: nothing in the bill precludes the Justice
Pepartment from litigating any false claim or fslse ststement case,

whether it involves $%9,000 or two dollars.

Those few critics who characterize 5. 1134 as a
Asourt-stripping® bill point to the Supreme Court's decision in
Northern Pipeline Construction Co..v. Harathen Pipe Line Co. for
support., In the Marathen decision. as you know, the Court held
unconstitutional the provisions of the Bankruptcy Reform Act of
1978 that granted to bankruptey judges, who are Article I judges.
Jurisdiction over sll civil proceedings arising under the
bankruptcy laws of the United States. The Court held that suits
involving private rights, in this case. breach of contract, tre

solely within the jurisdiction of Article IIT courts.

Marathon clearly does not apply to Program Fraud proceedings
for the simple reason that it dezls with the enforcement of priviais
rights. 8. 1134 establishes an administrative remedy to deal with
Public rights. that is, suita between the government and others.

Mr. Chairman, I would like to include in the hearing record &
copy of the Justice Department's testimony before my Governmental
Affalirs Subcommittee citing the Allas Roofing case in support of
the Program Frazud pillts constitutionality, as well as letters from
the Administrative Conference, the Federal Bar, the American Law
Division of the Congressional Research Service, and several

constitutional scholars in support of the bill’s constitutionality.

RUE PROCESS

The second issue I'd like to discuss Is the due process
protections afforded to persons alleged to be liable, Mr,
Chairmany the Governmental Affairs Committee has crafted an

agdministrative proceeding that, in my Judgment snd in the Judgment
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of administrative law experts: provides elsborate due process
protections for individuals subject to a program fraud proceeding.

As Professor Bruff noted:

8. 1134 not only passes due process soerutiny; ...4i% goes as
far to protect those charged with fraud a3 is possible without
impairing the government's efforts to obtain remedies that

will protect the public.

Under the pill, allegations of wrongdoing are first
investigated by the agency's "investigating official.,™ usually the
inspector General. The IG's findings then are considered by the
agency'ts freviewing official.” who independently evaluates the
allegations Lo determine whether or not there is udeguate evidence
to believe that a false claim or statement has been made. JIf the
reviewing official believes there is sdeguate evidence to proceed,
the matter is referred to the Justice Department for yet snother

review before the agency is sllowed Lo proceed any further.

An agency may only then go forward with a hearing 1f the
Attorney Cenreral approves It or. within 90 days, takes noe sction to
disapprove it. The Attorney General also has the right to block
agency action if, for exanmple., he helieves that the case lacks
prosecytive merit. Once st the hearing stage. the "hearing
examiner® presiding ls an Administrative Law Judge who: given the
procedures for ALJ selectlon, evaluation. and removal., is

independent of the agency.

The hearing itself would be conducted pursuant to the due
process safegusrds of the Administrative Procedure Act, which
entitles the pergson to g written notice of the allegations, the
right Yo be represented by counsel, and the right to present
evidence on his or her own behalf. The bDill even goes beyond these

APA protections by granting the person limited discovery rights and
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by providing a more complete notice than i3 regquired under the

APA.

Finally. the person alleged to he lisble has the right to
appeal the hearing examinerts decision fo the agency head and then.
having exhausted all administrative remedies. the right to obtain

Judicial review in a U.5. Court of Appeals,

It is worth noting that the Supreme Court has wpheld laws that
previde far less elaborate due process protections than are
afforded by 3. 11343, The Court has repestedly rejected the notion
that administrative hearings must adhere to the judicial model of
due process. stating in Methews v, Eldridge. for example. that
"{tihe Judicial model of an evidentiary hearing is neither =2
required, nor even the most effective. method of decisionmaking in

2l] circumstances.”

Taken together, Mr. Chairman. the checks and halances inherent
in the program fraud proceeding, the due process protections
adopted from the Administrative Procedure Act. snd the use of
Administrative Law Judges as hearing e¢xaminers provide more than
sufficient insulation beiween actors to ensure falr and impartial

determinations.

IESTIMONTAL SURPOENA POWER

The third issue I'd like to discuss concerns the need for
testimonial subpoena autherity. 8. 1134 authorizes the Inapectors
General under limited circumstances to reguire by subpoena the
attendance and testimony of witnesses. 1 believe. as do the
Inspecters Generals that this authority would be an essential tool
in helping the government prove the elements required under the
bill to establish liablility. since few who defraud the government
leave 3 sufficient "paper trail™ to enable proof of freud by

decunents alone.,
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Concerns have been raised. primarily by some defenae industry
representatives, that this testimonial subpoeng authority is

Hunfettered™ snd "unprecedented." HNeither iz the caze,

Under S, 1134, an Imnspector General may only subposns a
witness when the subpoens is necessary to the Investigation. The
bill was zmended in Committee Lo provide other significant
limitations to safeguard againast sbuse., First, the Justice
Department is given veto authority over its use. 5. 1134 requires
that the investigating offlcial, pricr to issuing a subpoens. Bmust
first notify the Attorney General, who then has 45 days within
which to disappreve the subpoena. Second, 5, 11345 limits the use
of this authority only to the 18 statutery Inspectors General,
appointed by the President and confirmed by the Senate; the Iis may

not delegate this auvtnority,

In addition to these safeguards. S. 1134 provides significant
due process protections for these individuals subpoenzed by &
Inspector General. These protections include the right to be
accompanied, represented, and sdvised by an attorney, The bill
alss specifies that the testimony i5 to be teken in the Judieleal
gistrict in which the subpoenaed person resides or transacts
business, and the person would be paid the same fees and mileage

paid to witnesses in U.S. district court.

Moreover. there is ample precedent for granting investigatory
testimonial mubpoena authority to execubive departments and
regulatory asgencies. The Americsn Law Division of the
congressional Research Bervice compiled 8 list of more than 65
statutes that provide such authority. ranging from the broad power
granted to the Department of Health and Human Services for
investigations of claims for Sopial Security retirement and
disability benefits to the suthority given to the Department of

Agriculture for investigoatione under the Horse Protection Act.
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These asre only a few of the panoply of issues carefully
considered by our Committee, The standard of knowledge and the
burden of proof in 5. 1134, for exasmple, were aubject to
particularly ciose scrutiny. I am pleased that the Judiciary
Committee adopted virtually identical standards in its amendments
to the ¢ivil False Claims Act. As you know. the knowledge and
burden of proof stsndards adopted by cur twoe Committees are

strongly supported by the Justice Department.

¥r. Chairman. the enactment of an administrative remedy for
small~dollar frewd cases 1s long overdue. The fact that the
Justice Department declines prosecution in most csses where the
government does not sustain a spignificant monetary loss i% an open
invitation to those individuzls tempied to defraud the federal
government, 53%;1 federal agencies are given the pover to bring
admiristrative proceedings in such cases, these smalledollar frauds
will continue unabated., The Program Fraud Civil Remedies Act will
help combat fraud without compromisiag the rights ef fndividuals

acoused of wrongdolng.

We look forward to working with you and your colleaguss to

enact thise bill this yesr.
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The Cuairman. I am now going to turn the hearing over to the
distinguished Senator from Utah, who is one of the ablest lawyers
in the Congress. I have got to go back to Armed Services.

Judge Sneeden, we are very pleased to have you here and ] am
going to make it a point to read your statement because I have so
much confidence in what you have {o say.

Senator Hatch, if you will now take over,

Senator Haton [presiding). Thank you, Mr. Chairman.

Iet us now call Hon. Richard Kusserow, who is the inspector
general for Health and Human Services.

We are happy t0 have you here.

STATEMENT OF RICHARD P. KUSSEROW, INSPECTOR GENERAL,
DEPARTMENT OF HEALTH AND HUMAN SERVICES, ACCOMPA-
NIED BY THOMAS 8, CRANE, COUNSEL

Mr. Kusserow. Thank you, Mr. Chairman.

Senator HarcH, We are going to limit all witnesses from here on
to 5 minutes each. That is the only time I have left. I have to be to
a very important meeting for my State at 12 noon over on the
House side, so I do not have much choice other than do that.

Mr. Kusserow, we will turn the time over to you.

Mr. Kussgrow. Thank you, Mr. Chairman, I brought with me
today Thomas S. Crane, of our general counsel’s staff, involved in
prosecuting the civil monetary penalties authorities we have in our
department. I will in fact abbreviate my statement and, with your
permission, submit it in its entirety for the record,

Senator Hatcu. Without objection, we will put all statements in
the record as though fully delivered.

Mr. Kussgrow. In June of last year, 1 testified before the Senate
Governmental Affairs Committee on S. 1134, the Program Fraud
and Civil Penalties Act of 1985. At that time I voiced our strong
support for a Governmentwide authority to impose civil adminis-
trative pensalties against individuals or entities who defraud the
Federal Government.

In addition, on behalf of the President's Council on Integrity and
Efficiency, 1 communicated the unanimous endorsement of the
entire community of statutory and inspector general to such a
streamlined authority.

As you know, since 1981, the Department of Health and Human
Services has enjoyed statutory authority to impose civil monetary
penalties and assessments against those who file false or otherwise
improper claims for payment in the Medicare, Medicaid, and Ma.
ternal and Health Programs.

The first civil monetary penalty statute can serve as a prototype,
I believe, for possible Governmentwide application. Through the
combined efforts of various components of our department, the
Office of Inspector General, the Office of General Counsel, the
Grants Appeals Board, and the Office of the Under Secretary, the
program to date has proved to be a highly useful tool in sanction-
ing wrongdoers and recouping for the Medicare Trust Funds and
general revenue accounts, those unjust enrichments acquired
through false and fraudulent claims.



87

Furthermore, evidence suggests that our program is having a sig-
nificant effect in deterring fraudulent and abusive conduct in our
programs. In addition, the manner by which we operate the pro-
gram provides a great deal of flexibility in coordinating our activi-
ties with the Department of Justice

In this regard, I am pleased to inform the committee that the de-
partment, with the positive support and assistance of the Depart-
ment of Justice, has successfully negotiated and imposed penalties
and assessments on an average of about $1 million a month since
implementation of the program.

t 1 think is also very significant, Mr. Chairman, is that of
the 186 total cases in which action has been completed, 170 cases
were settled prior to issuance of any demand letter. We had 16
cases where demand letters have been issued, 1 where the respond-
ent defaulted, and 9 cases settled after receipt of the demand letter
and prior to a hearing, but only 6 cases where we actually had to go
to a hearing stage.

Anocther 23 cases, involving an estimated $2.3 million, has been
retsined by the Civil Division of the Department of Justice for pos-
sible recovery under the False Claims Act.

The above information I think is noleworthy for three reasons:
First and foremost, it demonstrates the success of the program in
dollars and cents; second, the table that we have submitted as part
of our formal testimony illustrates that the cases are in fact settled
prior to going into a formal administrative proceeding; and, third,
:;Ihe process avoids overloading the burdens of the Department of

ustice.

Given the record of the civil monetary program at HHS, it is
really not surprising that we are strong advocates for extension of
similar authority to other programs administered by our depart-
ment as well as Governmentwide.

For too long, many providers of goods and services to the Govern-
ment have been playing the game catch me if you can, knowing
full well that even if caught, the overburdened court docket mini-
mized their chance of being prosecuted and penalizied. We are con-
vinced that an effective administrative authority is sorely needed
alternative to this overloaded Federal court system, and we are
convinced that such’ Governmentwide authority modeled along the
lines of our prototype would provide a significant Governmentwide
deterrent to those who would defraud State and Federal Govern-
ment programs.

We would like to address two important issues pertaining to the
legislation. One is the stsndard of knowledge necessary for the im-
position of penalties and assessments. The second is the testimonial
and subpoena power for investigating officials.

With respect to the knowledge stsndard, the Congress has an op-
portunity to enact a landmark piece of legislation, namely to au-
thorize the Government to impose civil monetary penalties and as-
sessments when an individual doing business with the Government
submits claims or statements that he knows or should have reason
to know are false. In doing 8o, Congress would state that claimants
for public funds have an affirmative duty to ascertain the true and
accurate basis for their claims on which the Government is asked
to rely. The duty should encompass both factual basis of claims as
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well as their legal basis, that is, statutory, regulatory or contrac-
tual basis. However, their duty should be limited to what is reason-
able and prudent under the circumstances.

The second issue of particular concern to the IG's is the testimo-
nial and subpoena power for investigating officials. There really
are two major reasons why we think it is essential to bave that
ability to compel testimony.

We feel that successful fraud investigations really require that
when certain representations are made and those representations
are false, then the person making the representation has actual or
constructive knowledge of the faisity. Typically, the people that are
in the best position to provide that kind of information are under
the supervigion or direction of the entity for which the claims were
made. They may be billing clerks or, in the case of our department,
nurses or other people that work for a physician. Often they are
reluctant to come forward without being protected against retribu-
tion by their employer. Therefore providing that kind of protection
for witnesses is essential to the process.

If we do not have the testimonial or subpoena, authority then, as
we have encountered in many, many cases in our own depart-
ment’s program, there will be had many cases where we will not be
able to take any action because of the fact that the witnesses would
not come forward or they are operating under mstructions from
their superiors not to cooperate with the Government.

Let me move, Mr. Chairman, quickly to the conclusion that we
want to emphasize, that is, our support for the extension of this au-
thority Governmentwide. We think that the model program of our
department has demonstrated that civil money penalties can be an
effective tool. We also have demonstrated that by setting up very
flexible and reasonable ground rules and effective due process for
those individuals involved in the civil monetary penalty programs,
we can see that unjust enrichment is returned to the Government,
And in most cases this can be done without requiring a formal
hearing, let alone having it go into the courts.

Thank you

[The prepared statement of Mr. Kusserow follows:]
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Preparen STATEMENT oF RicHarD P. Kusserow

MR. CHAIRMAN AND MEMBERS OF THE SUBCOMMITTEE, I AM RICHARD P.
KUSSEROW, INSPECTOR GEHERAL OF THE DEPARTMENT OF HEALTH AND
HUMAN SERVICES. I WOULD LIKE TO THANK YOU FOR THE
QPPORTUNITY TO APPEAR BEFORE YOU THIS MORHING TO PROVIDE yOU
WITH AR OVERVIEW OF OUR CIVIL MONETARY PENALTIES PROGRAM

{CMP} ESTABEISHED UNDER P.L, 97-35.

IN JUNE OF LAST YEAR, I TESTIFIED BEFORE THE SENATE
GOVERNMEHTAL AFFAIRS COMMITTEE ON THE BILL, S. 1134, THE
"PROGRAM FRAUD AND CIVIL PENALTIES ACT OF 19B3." AT THAT
TIME I VOICED MY STROHG SUPPORT FOR GOVERNMEHT-WIDE AUTHORITY
TO IMPOSE ADMINISTRATIVE CIVIL PEHALTIES AGAINST INDIVIDUALS
OR ENTITIES WHO DEFRAUD THE FEDERAL GOVERNMENT. 1IN ADDITIOH,
ON BEHRALF OF THE PRESIDENT'S COUNCIL OH INTEGRITY AND
EFFICIENCY, 1 COMMUNICATED THE UNANIMOUS ENDORSEMENT OF
ENTIRE STATUTORY INSPECYORS GEHERAL (I1g) COMMUNITY FOR SUCH
AUTHORITY. OUR SUPPORT CONTINUES, MR. CHAIRMAN., A5 THE
FEDERAL OFFICIALS CHARGED WITH THE RESPOHSIBILITY FOR
PREVENTIHG AND DETECTIHG FRAUD AND ABUSE IN OUR RESPECTIVE
AGENCIES, THE IGS FIRMLY BELIEVE TRAT CIVIL MONETARY
PENALTIES AUTHORITY WILL PROVIDE A CRITICAL TOOL IH THE

ONGOING EFFORTS TO COMBAT FRAUD AGAINST THE UNITED S5TATES.

AS YOU KNOW, SINCE 1981, THE DEPARTMENT OF HEALTH AND HUMAN
SERVICES (HHS) HAS ENJOYED STATUTORY AUTHORITY TO EXERCISE
CIVIL MONETARY PENALTY AUTHORITY AND THEREBY LEVEL
ADMINISTRATIVE ASSESSMENTS AND PEHALTIES AGAINST THOSE WHO
FILE FALSE OR OTHERWISE IMPROPER CLAIMS FOR PAYMENT IH THE
MEDICARE, MEDICAID AND MATERNAL AND CHILD HEALTR PROGRAMSE.
THIS PFIRST CIVIL MONETARY PENALTY STATUTE CAN SERVE AS A
PROTOTYEE FOR POSSIBLE GOVERNMEHT-WIDE APPLICATIOH. THROUGH

THE COMBIHED EFFORTS OF THE VARIOUS COMPONENTS OF THE
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DEPARTMENT « THE OFFICE OF IHSPECTOR GENERAL, THE OFFICE OF
THE GEHERAL COUNSEL, THE GRANT APPEALS BOARD, AND THE OFFICE
OFf THE UNDER SECRETARY - THE PROGRAM, TO DATE, HAS FROVED TO
BE A BIGHLY USEFUL TOOL IN SANCTIOHING WHOHGDOERS AND
RECOUPIHG FOR THE HEALTH TRUST FUNDS AND GENEEAL REVENVUE,
THOSE UNJUST ENRICHMENTS ACQUIRED THROUGH PALSE OR FRAUDULEHT
CLAIMS. FURTHERMORE, EVIDEHCE SUGGESTS THAT OUR PROGRAM IS
HAVING A SIGNIFICANT EFFORT ON DETERRING FRAUDULENT AND
ABUSIVE CONDUCT IH QUR PROGRAMS.

THE MOST TANGIBLE INDICATION OF THE SUCCESS OF THIS FROGRAM
% THE MOHEY RECOVERED FROM FRAUDULENT HEALTH CARE PROVIDERS.
IN THIS REGARD, t AN PLEASED TC IHFDRM THE SUBCOMMITTEE THAT
THE DEPARTMEHT, WITH THE POSITIVE SUPPORT AND COOPERATION OF
THE DEPARTMENT OF JUSTICE, SUCCESSFULLY NEGOTIATED AND/OR
IMPOSED PBNALTIES AND ASSESSMENTS OF AM AVERAGE OF NEARLY Sl
MILLION PBR MONTH SINCE THE IMPLEMENTATION OF THE PROGRAM.
THE FOLLOWING TABLE ITEMIZES AND INDICATES THE STAGES OF THE
PROCEEDING AT WHICH THE FENALTIES QR SETTLEMENTS WERE
RECOVERBD OR CBLIGATED.

186: TOTAL CASES IH WHICH ACTICH BAS BEEN COMPLETED

170 CASES: SETTLED PRIOR TO ISSUANCE OF $17,971,224.73
DEMAND LETTER

1€ CASES: DEMAND LETTERS ISSUED

1 CASE: RESPOHDENT DEFAULTEQ 468,524 .00
9 CASES: SETTLED AFTER RECEIPT 425,725.00
QF DEMAND LETTER AND PRIOR
TQ HEARIHG
6 CASES: WHERE HEARIHG S 2,238,072.8¢
COMPLETED
TOTAL $21,213,635.10

IN ADDITIOH, ANOYTHER 23 CASES INVOLVING AN ESTIMATED $2.3
MILLION HAVE BEEN RETAINED BY THE CIVIL OIVISION OF THE
OEPARTMENT OF JUSTICE FOR POSSIBLE RECOVERY UNDER THE FALSE
CLAIMS ACT.
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THE ABOVE TABLE IS5 NOTEWORTHY FOR TWO REASONS. FIRST AND
FOREMOST, IT DEMONSTRATES THE SUCCESS OF 'THE PROGRAM IN
DOLLARS AND CENTS. SECOND, THE TABLE ILLUSTRATES 'THAT THE
VAST MASORITY OF CASES HAVE BEEN SETTLED PRIOR 1O A HEARING,
THERERY MINIMIZING ADMINISTRATIVE COSTS.

1 WOULD ALSO LIKE TQ POINT QUT THAT THE DEPARTMENT HAS
PREVAILED IN THOSE SiX CASES THAT HAVE BEEN ADMINISTRATIVELY
ADJUDICATED BEFORE AN ADMINISTRATIVE LAW JUDGE WITH
APPROPRIATE DUE PROCESS RIGHTS AND PRIVILEGES. THE FOLLOWING
CASES ARE ILLUSTRATIVE OF THE KINDS OF FRAUDULENT CONDUCT
THAT MAY BE SUCCESSFULLY SANCTIONED UNDER OUR CMPL AUTRORITY:

A CHIROPRACTOR WNO OWNED AND OFERATED A CLINIC IN
FLORIDA, ENGAGED IN A LARGE SCALE SCHEME %0 DEFRAUD THE
HMEDICARE PROGRAM BY FALSELY REPRESENTING INELIGIBLE
CNIROPRACTIC SERVICES AS REIMBURSABLE MEDICAL SERVICES.
IN EXECUTING TNIS SCHEME, THAT SPANNED SEVERMAL YEARS AND
INVOLVED TNOUSANDS OF CLAIMS, THE CHIROPRACTOR BILLED
FOR UNALLOWABSLE SERVICES UNDER THE NAMES OF PHYSICIANS
WHO NOT ONLY NEVER PERFORMED THE SERVICES IN QUESTION,
BUT WERE NO LONGER EMPLOYED BY TNE CLINIC AT TNE TIME
TNE SERVICES WERE RENDERED. TNE ADMINISTRATIVE LAW
JUDGE HANDED DOWN A DECISION AWARDING TNE DEPARTMENT
NEARLY S1.8 MILLION IN PENALTIES AND ASSESSMENTS AGAINST

TNE CNIROFRACTOR.

TNE DEPARTMENT WAS ALSO AWARDED $1556,136 IN PENALTIES
AND ASSESSMENTS AGAINST A KANSAS NURSING NOME OFERATOR
WHO HAD INCLUDED NUMEROUS FALSE ITEMS IN HIS COST
REFORTS. THE OPERATOR CREATED FALSE INVOICES TO SUFFORT
FICTITIOUS ENTRIES IN THE REPORTS. TNERE HAD BEEN A
SUCCESSFUL CRIMINAL PROSECUTION IN TNIS CASE; NOWEVER,
WITNOUT CMPL, MUCH OF THE UNJUST ENRICHMENT WOULDN'T

HAVE BEREN RECOUPED.
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o A TEXAS DOCTOR, WHO CONTROLLED A HOSFITAL, BILLED
MEDICARE FCR DAYS WHERE HE DID NOT VISIT FARTICULAR
FATIENTS AND FOR FATIENT VISITS BY HIS$S DAUGHTER, WHO WAS

NOT LICENSED 10 FRACTICE IN TEXAS. THE DEPARTMENT WAS
AWARDED £106,000 IN FENALTIES AND ASSESSMENTS. 1 WOULD

LIKE TO POINT QUYT THAT THE U.5. ATTORNEY DEFERRED
CRIMINAL PROSECUTION IN FAVCGR OF FROCEEDING

ADMINISTRATIVELY WNDER OMPL.

o THE BEFARTMENT ALSO RECEIVED $83,776 FROM A CALIFORNIA
FSYCHOLOGIST, WHO HAD FILED CLAIMS FOR BO-MINUTE
INDIVIDUAL THERAPY SESSIONS FOR LARGE NUMBER OF
FATIENTS. 1IN FACT, HE HAD RENDERED EITHER SESSIONS OF
MUCH SHORTER DURATION OR GROUP THERAFY SESSIONS, BOTH OF
WHICH ARE REIMBURSED AT A MUCH LOWER RATE PER FATIENT,
THE FSYCHOLOGIST ALSQ FLED GUILTY TO NUMEROUS CRIMINAL
CHARGES BROUGHT AGAINST HIM BY THE STATE ATTORNEY

GENERAL .

GIVEN THE RECORD OF THE CMFL FROGRAM AT HHS, IT IS5 NOT
SURPRISING THAT WE ARE STRONG ADVOCATES FOR THE EXTENSION OF
SIMILAR AUTHORITY TO OTHER PROGRAMS ADMINISTERED BY QUR
DEPARTMENT AS WELL AS TO QTHER AGENCIES THROOGHOUT THE
FEDERAL GOVERNMENT. FOR TOO LONG, MANY FROVIDERS OF GOODS
AND SERVICES TO THE GOVERNMENT HAVE BEEN FLAYING A GAME OF
TCATCH ME 1F YOU CANT, KNOWING FULL WELL THAT EVEN I¥ CAUGHT,
THE CROWDED FEDERAL COURT DOCKET MINIMIZED THEIR CHANCES OF
BEING FROSECUTED AND FENALIZED, WE ARE CONVINCED THAT THIS
ADMINISTRATIVE AUTHORITY I& A SORELY WEEDED RESQLUTION
ALTERNATIVE TO AN OVERLOADED FEDERAL COURT SYSTEM. WE ARE
EQUALLY CONVINCED THAT SUCH GOVERNMENT-WIDE AUTHORITY,
MODELED ALONG THE LINES OF OUR FROTOTYFE, wWOULD FROVIDE A
SIGNIFICANT GOVERNMENT-WIDE DETERRENT TO THOSE WHO WOULD

DEFRAUD THE UNITED STATES.
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AS THE CURRENT VICE-CHAIRMAN OF THE PRESIDENT'S COUNCIL ON
INTEGRITY AND EFFICIENCY (PCIE), AND IT FORMER LEGISLATIVE'
COMMITTEE CHAIRMAN, 1 HAVE CONSULTED WITH THE IG COMMUNITY ON
THE PROPOSED LEGISLATIVE ALTERNAYTIVES., YHE FOLLOWIHG IS A
BRIEF DESCRIPTION OF SOME BROAD CATEGORIES OF CASES THAT

WOULD APPEAR AFPPROPRIAYE FOR ADMIHISTRAYIVE RESOLUTION.

o CASES THAT HAVE BEEN INVESTIGAYED AND REFERRED TO THE
DEPARTMENT OF JUSTICE FOR CRIMINAL PROSECUTION, BUT SUCH
PROSECUTIOH WAS DECLINED, AND NO CIVIL ACTION WAS

UNDERTAKEN.

v] CASES WHERE THE SUBJECT 15 PROSECUTEDR AND CONVICTEDR, BUT
WHERE CIVIL ACYTION FOR FULL RECOVERY I8 NOT DEEMED
WARRANTED AS COST EFFECTIVE BY THE DEPARTMENY OF

JUSTICE.,

o] CASES WHERE NO CIVIL ACTION UNDER THE FALSE CLAIMS ACT

WAS TAKEN BECAUSE:

A:  NO MONETARY INJURY TO THE UNIYTED STAYES COULD BE

ESTABLISHED:

B DOLLAR AMDUNT LOST TO GOVERNMENT COULD NOY BE

ASCTERTAINED: AND

C: NOT DEEMED COST EFFECTIVE TO SEEK RECOVERY UNDER

COURT SYSTEM.

THE ABOVE CATEGORIES IN WHICH IMPOSITIOH OF CIVIL MONETARY
PENALTIES MIGHT HMAVE BEEN SUITABLE AND EFFICACIOUS 18 8Y NO
MEANS EXHAUSTIVE., MANY EXAMPLES WERE INCLUDED IN A JOIHT
STATEMENT OF ALL STATUTORY INSPECTORS GENERAL IH SUPPORY OF
GOVERNMENT«WIDE AUTHORITY FOR THE CIVIL MONETARY PENALYTIES
FOR FHAUD, SUBMITTED TO THE SENANTE COMMITTEE ON GOVERNMENTAL

65« 387 O -« BY - &
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AFFAIRS BURING TEEIR JUNE 18, 1985 HEARING ON $.13134. THESE
EXMMPLES BRING HOME THE FACT TRAT AUTHORITY TO IMPOSE
ADMINISTRATIVE PENALTIES FOR FRAUD IS NOT MERELY A DESIRABLE
ADJUNCT 1O CRININAL AND CIVIL COURT ACTION; IN SOME CASES; IT
WOULL BE OUR ONLY EFFECTIVE SANCTION AGAINST ENTITIES WHO

DEFRAUD THE GOVERNMENT.

DURING THE LAST SEVERAL YEARS, IN RESPONSE TO THE ABOVE
DEMONSTRATED NEED FOR AN EFFECTIVE ADMINISTRATIVE SANCTION
AGAINST FRAUD, A NUMBER OF BILLS AUTHORIZING THE IMPOSITION
OF CIVIL MONETARY PENALTIES RAVE EBEEN CONSIDERED BY VARIOUS
COMMITTEES OF THE CONGRESS. LAST YEAR, UNDER THE LEADERSHIP
OF SENATORS COHEN AND ROTH, THE SENATE COMMITTEE ON
GOVERNMENTAL AFFAIRS COMPLETED WORK ON 5.1134, THE "PROGRAM
FRAUD RENEDiES ACT OF 1985.". SINILAR BILLS HAVE BEEN
INTRODUCED IN THE HOUSE INDICATING GROWING SUPPORT FOR SUCH
LEGISLATION. fTHE ADNINISTRATION HAS ALSO BEEN A STRONG

SUPPORTER OF A CIVIL MONETARY PENALTIES BILL.

WE WOULD LIKE TO ADDRESS WO OF THE INPORTANT ISSUES
PERTAINING TO TEIS LEGISLATION: (1) THE STANDARD OF KNOWLEGLGE
KECESSARY FOR IMPOSITION OF PENALTIES AND ASSESSMENTS AND {(2)

TESTIMONIAL SUBPODENA POWER FOR INVESTIGATING OFFICIALS.

WITH RESPEQYT TO THE KNOWLEGGE STANDARD, THE CONGRESS HAS THE
QPPORTUNITY TO ENACT A LANDMARK PIECE OF LEGISLATION -«
NAMELY, TO AUTHORIZE THE GOVERNMENT TO INPOSE CIVIL MONETARY
PENALTIES AND ASSESSMENTS WHEN AN INDIVIDUAL DOING BUSINESS
WITH THE GOVERNMENT SUSMITS CLAIMS OR STATEMENTS THAYT HE

KNOWS OR_HAS REASON TO KNOW ARE FALSE. IN S50 DOING, THE

CONGRESS WOULD STATE THAT CLAIMANTS FOR PUBLIC FUNDS HAVE AN
AFFIRMATIVE DUTY 10 ASCERTAIN THE TRUE AND ACCUHATE BASIS FOR
THEIR CLAIMS ON WHICH THE GOVERNMENT IS ASKED TO RELY. THE

DUTY SHOULL ENCOMPASS BOTH THE FACTUAL BASIS OF CLAINS, AS



95
WELL AS THEIR LEGAL BASIS (THAT IS5, STATUTORY. REGULATORY OR
CONTRACTUAL ). HOWEVER, TNEIR DUTY SHQULD BE LIMITED TO WHAT

IS REASONABLE AND PRUDENT {UNDER THE CIRCUMSTANCES.

TNE GENESIS OF THIS IDEA WAS THE CASE OF L. 5. v COOPERATIVE

GRAIN AND SUPPLY CO., 476 F.2d 47 (8th CIR., 1973), WHERE TNE

COURT SAlD THAT:
THE APPLICANT FOR PUBLIC FUNDS HAS A DUTY TO . . . BE

INFORMED OF THE BASIC REQUIREMENTS OF ELIGIBILITY.

476 F.2d AT 60. THE COURT FURTHER STATED:

« « +» A CITIZEN CANNOT DRIGEST ALL TNE MANIFOLD
REGULATIONE NDR CAN THE GOVERNMENT ADEQUATELY AND
INDIVIDUALLY INFORM EACH CITIZEN ABOUT EVERY REGULATION,
BUT THERE IS A CORRESPONDING DUTY TO INFORM AND BE

INFORMED,

iD AT 55. TNIS DUTY HAS THE PRIMARY OBJECTIVE OF REACHING
THOSE WHO PLAY “OSTRICH": THAT IS, THOSE WHD AVOLID FINDING
OUT THE TRUE FACTS UNDERLINING THEIR CLAIMS, OR THE CONTENT
OF THE APPLICABLE RULES AND REGULATIONS, AND THEN SEEK TO
NIDE BEHIND TNEIR IGNOMANCE. TOO CFTEN WE NEAR TNE PLEA TNAT
"{NE BILLING CLERK DIB 1T," OR "THEY bib THAT OUT IN THE

FIELD," OR "NO ONE TOLD ME WHAT THE RULES WERE."

TYPICALLY, IT IS5 THE CLAIMANTS WHO CONTROL THEIR CLAIM
PROCESSES, AND WHO ARE IN A POSITION TO CONDUCT REASONABLE
CHECKS TO ENSURE THAT APPROPRIATE FINANCIAL AND BILLING
CONTROLS FOR TNEIR OWH BUSINESSES ARE IN PLACE. IT IS
UNREASONABLE FOR THE GOVERNMENT TO BE EXPECTED TO KNOW THOSE
CLAIMS THAT ARE PROPER AND THOSE THAT ARE NOT, TO BEAR THE
RISKS OF CLAIMS GENERATED BY SLOFPY PROCEBURE OR UNTRAINED

PERSONNEL. WE MIGNT ALLUDE TO TNE FACT THAT LIRS REQUIRES
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THAT ROOKS AND RECORDS BE MAINTAINED TO JUSTIFY VARIOUS
BUSINESS AND PERSONAL CLAIMS. THEREFORE, WE BELIEVE THE
BURDEN OF MAKING REASONABLY SURE THAT CLAIMS ARE CORRECT,
SNOULD BE PLACED ON TNOSE WHO MAKE CLAIHS UPON THNE TREASURY

OF THE UNITED STATES,

1T 15 IRPORTANT TO UNDERSTAND WHAT WE ARE NOT SAYING NERE,

WE BELIEVE THAT THE LEGISLATIVE RECORD SNOULD BE CLEAR THAT
THOSE WHO MAXKE HONEST MISTAKES OR WHO ARE INVOLVED IN GOOD
FAITH DISPUTES WITH TRE GOVERNMENT WILL NOT BE FENALIZED. AS
WITH OUR CMPL STATUTE AT HHS, THE BURDEN OF PROOF IS5 ON THE
GOVERNMENT TO DEMONSTHATE KNOWLEDGE OR A REASON TO KNOW OF
EITHER FALSE CLAIRS OR WILLFULL CONCEALMENT OF MATERIAL

INFORMATION.

IN ORDER TO PROTECT NIMSELF, AN EXECUTIVE OF A COMPANY NEEDS
ONLY T CONDUCT SUCH STEPS AS ARE REASONABLE OR PRUDENT UNDER
THE CIRCUMSTANCES TO ASSURE THE ACCURACY OF TNEIR CLAIHS.

THE EXECUTIVE WOULD HAVE TO HAVE REASONABLE COMPETENT FEOPLE
FOR HIS5 BILLING PROCESS AND SEE THAT THEY RECEIVED
APPROPRIATE TRAINING. FURTHER, HE SHOULD HAVE IN PLACE
APPROPRIATE AUDIT CONTROLS AND INSURE THAT PERIODIC CHECKS
WERE MADE TO SEE THAT TNE WORK WAS BEING DONE CORRECTLY.
THESE ARE SIMPLE CONCEPTS, ONES THAT A REASONABLE AND PRUDENT
EXECUTIVE WOULD DO ANYWAY. THE STATUTE WOULD NOT ALD TO

THESE NORMAL BUSINESS RESPONSIBILITIES,
THE SECOND ISSUE OF PARTICULAR CONCERN TC THE IGs IS THAT OF

TESTIMONIAL SUBPOENA POWER FOR INVESTIGATING OFFICIALS. FOR
THE FOLLOWING REASQONS, WE BELIEVE STRONGLY THAT SUCH
AVTHORITY WOULD PROVIDE A CRITICAL TOQL IN INVESTIGATING
TRAUD AGAIHIT THE GOVERNMENT.

SUCCESSFUL TRAUD INVESTIGNTIONS REQUIRE PROOE THAT {1}
CERTAIN REPRESENTATIONS WERE MADE, {2) THOSE REPRESENTATIONS
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WERE FALSE, AND {3) THE PERSON MAKING THE REPRESENTATIONS
BAD ﬁCTUAL OR CONSTRUCTIVE KNOWLEDGE OF THEIR FALSITY.
EXCEPT IN THOSE RARE CASES IN WHICN ONE OBTAINS A DIRECY
CONFESSION FROM THE SUBJECT, KNOWLEDGE OR INTENT IS
PIFFICULT TO PROVE., TYPICALLY, KNOWLEDGE IS PROVED BY
PROVING THE FACTS AND CIRCUMSTANCES SURROUNDING THE
PREPARATION AND SUBMISSION OF THE CLAIMS. HOWEVER, FEW
WRONGDOERS LEAVE A SUFFICIENT "PAPER TRAIL" T ENABLE PROOF
OF ENOWLEDGE THROUGN DOCUMENTS ALONE. TN FACT, BY TEE VERY
NATURE OF A FRAUD CASE, MANY KEY DOCUMENTS WILL EAVE BEER
FALSIFIED AND DESIGNED TO DECIEVE.

THEREFORE, AN INVESTIGATOR MUST OBTAIN INFORMATION
CONCERNING DIRBECTIONS, INSTRUCTIONS AND CONVERSATIONS AMONG
THE SUBJECTS AND THEIR EMPLOYEES, CLIENTS, BUSINESS
ASSCCIATES, ETC. 1IN MOST CASES, WITHESSES ARD PARTICIPANTS
IN THE CONVERSATION ARE UNDER THE INFLUENCE OR CONTROL OF
THE SUBJECTS AS RESULT OF EMPLOYMENT OR CONTRACTUAL
RELATIONS, THEY ARE, AS A RULE, RELUCTANT TO INJURE THEIR
FOSITION WITH THE SUBJECT. WEERE THESE EMPLOYEES AND THEIR
WITHESSES FEEL THAT THEY ARE NOT IN A POSITION TO SUBMIT
VOLUNTARILY TO AN INTERVIEW, TESTIMONIAL SUBPOENA AUTHORIYWY
WOULD PROVIDE AN ESSENTIAL TOOL TO OVERCOME THEIR RELUCTANCE

TO PROVIDE EVIDENCE.

THREE ADDITIONAL POINTS SHOULD BE NOTED WITH RESPECT TO
TESTIMONIAL SUBPOENAS. FIRET, THE AUTHORITY TO COMPEL
ATTENDANCE AND TESTIMONY OF WITHESSES IN THE COURSE OF
INVESTIGATIONS IS BY NO MEANS UNUSUAL IN THE EXECUTIVE
BRANCN OF GQVERNMENT. CONGRESS HAS CONFERRED SUCN POWER IN
68 SPECIFIC STATUTES UPON A NUMBER OF FEDERAL DEPARTHMENTS
AND AGENCIES FOR A WIPE VARIEIY OF PURPOSES. POR EXAMPLE,
THE DEPARTMENT OF JUSTICE FOR ANTITRUSYT CASES, THE
DEPARTMENT OF HQUSING AND URBAN DEVELOPMENT FOR INTERSTATE
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LAND SALES, THE DEPARTMENT OF TREASURY FOR CONTROLLED
SUBSTANCE IMPORTATION, AND THE DEPARTMENT OF AGRICULTURE FOR
THE HORSE PROTECTION ACT. OTHER DEPARTMENTS INCLUDE
TRANSPORTATION, COMMERCE, LABOR, INTERIOR, ENERGY, AND HHS.
IF TERSTIMONIAL SUBPOENA AUTHCRITY CAN BE GRANTED TO THESE
VARIOUS AGENCIES AND DEPARTMENTS, SURELY THE INSPECTORS
GENERAL SHOULD HAVE THIS AVTHORITY FOR THE PURPOSE OF
COMBATTING FRAUD AGAINST THE UNITED STATES.

SECOND, LEGITIMATE DUE PROCESS SAFEGUARDS TO PROTECT THE
INDIVIDUAL WHOSE TESTIMONY IS COMPELLED MAY BE INCLUDED IN
THE GRANT OF SUBPOENA POWER. FOR EXAMPLE, SPECIFIC
PROVISIONS FOR THE ASSISTANCE OF COUNSEL, RIGHT OF ACCESS 70
TRANSCRIPTS, RIGHT TO A GENERAL STATEMENT OF THE SCOPE OF
THE INVESTIGATION, AND SOME DEGREE OF CONFIDENTIALLY ALL
SEEM TC BE APPROPRIATE PROTECTION FOR THE WITHESS.

THIRD, PROCEDURES COULD BE PRESCRIBED FOR ENFORCEMENT OF
SUBPCENAS. FOR EXMAMPLE, THE LEGISLATION COULD STATE THAT AN
IG @QULD HAVE TO SEEXK, FPIRET, THE CONCURRENCE AND ASSISTANCE
OF THE JUSTICE DEPARTMENT, AND THENR, A FEDERAL DISTRICT
COURT WOULD BAVE TO BE PERSUADED TO ISSUE AN ORDER ENFORCING

THE SUBPOENA.

IN CONCLUSEION, LET ME AGAIN EMPHASIZE QUR SUPPORT FOR
EXTENSION OF CIVIL MONETARY PENALIIES AUTHCRITY 70 ALL
AGENCIES THROUGHOUT THE FEDERAL GOVERNMENT IN A MANWER
MODELED ON QUR ERISTING EXPERIENCE WITH THE CMPL AT HHS.
BASED ON THAT EXPERIENCE, WE BELIEVE THAT SUCH LEGISLATION,
If ENACTED, WOULD GREATLY ENHANCE THE ARILITY Cf THE UNITED
STATES TO REMEDY AND ULTIMATELY TO DETER, FRAUD.

PROVISIONS FOR THE ASSISTANCE COF COUNSEL, RIGHT OF ACCESS TO
TRANSCRIPTS, RIGHT TO A GENERAL STATEMENT OF THE SCOPE OF
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THE INVESTIGATION, AND SOME DEGREE OF CONFIDENTIALLY ALL
SEEM TO 8F APPROPRIATE PROTECTION FOR THE WITNESS.

THIRD, PROCEDURES COULD BE PRESCRIBED FOR ENFORCEMENT OF
SUBPOENAS., POR EXMPLE, THE LEGISLATION COULD STATE THADT AN
IG WOULD HAVE TO SEER, FIRST, THE CONCURRENCE AND ASSISTANCE
OF THE JUSTICE DEPARTMENTY, AND THEN, A FERERAL DISTRICT
COURT WOULD HAVE TC SE PERSUADED TC ISSUE AN ORDER ENFORCING

THE SUBPOENA.

IN CORCLUSION, LEYT ME AGAIN EMPHASIZE OUR BUPPORYT FOR
EXTENSION OF CIVII MORETARY PENALTIES AUTHORITY TO ALL
AGENCIES THROUGHOUT THEE FEDERAL GOVERNMENT IN A MANNER
MODELED OK OUR EXISTIKG EXPERIENCE WITH THE CMPL AT HHS.
BASED OR THAT EXPERIENCE, WE BELIEVE THAT SUCH LEGISLATION,
IF ENACTED, WOULD GREATLY BNHANCE THE ABILITY OF THE UNITED
STATES 70 REMEDY AND ULTIMATELY TO DETER, FRAUD.
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Senator Harch. Thank you, Mr. Kusserow. We appreciate that. [
think 1 will just submit questions to you in writing,

Mr. Kussgrow. Thank you, Mr. Chairman.

Senator Harch, Thank you for coming. We appreciate both of
you coming.

Mr. Kusserow. Thank you.

[The questions of Senator Hatch follow:]
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July 3, Lnie

The Honorable Richayd Kusserow
Inspector Genersi

Department of Meslin and Human Seyvices
Deay My . Kusserow:

s indicated in the Commiteee’s hearing on June 17,
congerning §, [134, false c¢laims and fraud

1 would ERPPYSCIATE your WIiLLen Yesponses (o
the attached Questions. PleasSe reLuin your answers o the
Committes in 212 Senate Dirksen Office Puilding, Woshington,
D, 20510 not larer than the close eof business on July 15,
1986 . If youxr have sny questions pledse contact Jean

Leavitt at {202) 224-81%1.

1986,
teqislation,

QUESTION 11: As you know, the ceurts today axe split among
three different views of the appropriate standard of
knowtedge or inteny for fraud acrions, varying from a
Peonstructive knowledge” test, adoeprted snly by the eighth
cirveuit, to attual knowledge with specific intent tao defraud
the Unitad States, a position held by the £ifth and ninth
circouits,. The majority of circuits rejocted borh of these-
wositions and have gdopted the view thay proof of oactusl
knowledge is vequired bSut specific intent to defraud the
United States is not, [ Mave conceorns that botn &, 1134 and
3. 1%62, contain & wery Jibersl gross negligence Standard.
The Ameérican Bar Assotiation and others have recommended 3
definition of knowiedge which includes actual knowledye,
deliberate ingorance and reckless disreyavd for the truth.
Can yeu respund bto these conctrng that & gross negligenoe
standard for a fraugd action 1S lnappropyiate ¥
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investigation wnfer rurreny Law.  how wonid you resfiond 1o
thave copverhs?in Jiahy of Ehoesp concornt renaiding L
anlimited subnar s jarwitt, Wbt gyavinions ooebd he aided o

DERLEOT AgAinst o Souentiad ahusn?

s whn

CHERTION 331 5. 1134 combines fhe inuastigatve,
wEpgecutorial and ajudiortzuve fuuctEoeas ipbo 09D agendy .

Givaw ihe serious natusre of fraod chargou and therr rmpact
apen persoral apd busrocss repubations, mary are coencernod
tinat the heariag offieer aeder abhin srocedure rs ret
sefficiently iselated from the politfuat snd programatic
vencerns of his agency 56 as to afford the plaiotif{f with
fair and smpartial heasriog,  How wWwould you respond o Lhi
concern anrt would your of foer saguesiions rhot woulid ensuroe
greater llge Process grotcctianhs?

Trnank you for your wiil
With kindest regards

qapss LO anaywar thes
Ies Y wWishina,

Gudstyans,

Sincerelby,

Orvim . Hatch
tmited States Sepator

INISRE
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DEPARTMENT OF HEALTH & HUMAN SERVICES Oftice uf frapmector Gonersl

&K {31386

The Honorable Orrin 6. Hatoh

Chajrman, Suboomttittee on the Constitution
Commities on the Judiciary

United States Senate

Washington, D.C, 20538

bear ¥r, Chaicrman:

We are responding Lo your letter of July 3, 1986 regarding
$,1134, specifically, the issues of {1]} the astandard of
knowledge reguired for imposition of liability, (2)
testimonial subpoena authority for Inapectors General, and
{3} the use of the administrative process as a remedy for
fraud., Thank you for the cpportunity %o bring our views on
these issues to your attention.

A5 You know: we are a strong supporter of $,.1134, as are all
eightesn statutory InSpeciors General, We believe there ls
a need for an administrative remedy to handle cases of fraud
against the United States, where tle Department of Justice
declines to proceed in U.5. Ristrict Court under the False
Claims Aot. BAs you know, here at the Pepartment of Health
and Human Services {HHS), we have been using a prototype of
8.1134 {the Civil Monetary Penalty Law, 42 U,.8.¢, 1328a-7a},
in order to recover millicns of doilars from health <are
providers who have defrauvded Medicare and Medicaid., fThis
program shows than an administrative remedy can be effective
in recovering monies unlawfully claimed against Government
programs, in a manner which is fair to all parties, 1In
addition, we helieve that this Act has gserved as a signi~
ficant deterrent to those who would defraud Medicare and
Medicaid.

With respect to the first issue you raised, the Kknowledge
standard, we believe that the {ongress should take this
opportunity to enunciate a national policy that a claimant
of Government funds has a duty to make a reasconable inquiry
regarding the factua! and legal bases of those claims. This
duty has the primary objective of reaching ‘*cstriches,*
i.e., those who aveid £inding the true facts underlying
their claims, or the content of applicable rules and
reguiations, It is cur undserstancding that the sponsors of
thig legisiation have chosen t¢ adopt the Kknowledge astandard
advocated by a section of the American Bar Association, that
is, requiring the Government tc show acutal knowledge,
deliberate ignorance of the facts, or reckiess disregard of



104

Page 2 - The Honorable QOfrin ¢, Hatch

the facts. We believe that this standard reasonably
achieveas the goals specifled above, although we continue to
prefer an express atatement that claiments are under 8 duty
to make 8a laguiry as to the legal and factual bases of

clajms,

the second issue ralsed in your letter is testimonial
eubpoena suthorlty for Inspectors feneral for investigatiloss
of fraud, while Inspectors General currently have authority
to subpoena documents, there is no autherity for subpoenaing
peraons to glve %g%&i%g%z. In our view, the testimonial
Subpoens is a critical Investigative tool, In a fraud case,
the Goverament has the burden of proof to show that {1}
certais representations were made, {2) those representations
were false, and {3) the person making the representations
had actual or Constructive knowledge of thelr falaity.
#xcept in thoss rare cases In which one obtains a dlrect
confesalon from the subiect, knowiedge or intent ia diffi-
cult for the Goverament to prove, Typleally, knowledge i3
ahown by proving the facts and circumstances surrounding the
preparation and submission of the claima, allowing the
finder of the fact to infer that the subject hsd kuaowledge
that the claims were false.

However, few wrongdoers leave a sufflcient “paper trail® to
egable proof of knowledge through documents aleone, There-
fore, an investigator must obtain information ¢oncerning
oral instructions and conversations among the subject and
others, such as esployees, clients, and business associates.
In most cases, witnesses to, and participants 1a such
conversations are under the influence or coatrol of the
subject a8 result of eaplioyment Or contractual reiations,
They are, 83 & rule, reluctant to injure their position with
the subjiect. ¥Where these witnesses and participants feel
that they are not in a position to submit voluntarily to an
interview, testimonial subpoens authority provides an
eaaentinl tool to obtein their evidence,

it i8 important to note that the Congress has praviously
granted testimonial aubpoena aunthority to departments and
agencies for investlgations in sixty-eight other contexts,
A list of theae authorities is enciocsed, The list inciwdes
the major antl-fraud agencies of the Government, such as the
Federal frade Commission, Securities and Exchange
Commisgion, and Commodlty Futures Trading Commission. If
teptimonial subpoena authority can be grasted to this wide
spectrum of departaents and agencies for various purposes,
surely the statutory Inapectors General should have this
critical power for investigations of fraud against the

United States.

¥We Deljeve that the ieceaz version of the testimonisl
subpoasa authority adopted by the sponsors of 8.1134 {8 &
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very carefully limited suthority, with appropriate due
procass safeguarde for those subpoenaad. Significantly,
prior to such a subpgena being issued, the Department of
Justice would be reguired to approve the subpoena, and it
could not later be anforced unless the Department of Justice
is successful in obtaining an snforcement order from a ¥.85.
District Court Judge,

We would oppofie any reguirament in this authority that the
potential subiect{s) be notiflsd of & subpoena and that they
be afforded the right to be present at the taking of the
testimony. Such & procedure is contrary to all the other
subpoena authoritles with which we are familiar; we know of
no agency where the subject of the investigation
participates in the investigation. We are concerned with
the potential ¢hilling effect on employwes or businees
assocliates who are testifying, if the sublect is sitting at
the same table. And again, this procedurs is at the
investigatoxry stage of a proceeding, where the Government ie
attempting to determine whether adeguate evidence exiats to
meet its burden of proof. Later in ths proceeding, a
respondent is afforded formal notlce of any charges, a
hearing where he can confront all witnesses presented by the
Government, a decision baged on the evidence received,
2ppeal to the courtsz, and the many other due process rights
delineated in &5.1134, -

The last issue raised in your letter concerns the sdmini-
strative process, where the investigatory, prosecutorial and
adiudicative functions are in one agency. While this
gtructure may seem unfair on the surface, both $.1134 and
the Administrative Procedure Act require separation of these
functions within the agency. In fact, most £{f not 2ll
administrative tribunals within the Unjted Statss Sovernment
combines these functions in one agency,

If the concern i8 that Federal departmente and agencies are
ot capable of rendering fair and just treaatment in cages
involving large dollar amounts in complex cases, auch a
propoeition is totally at odds with the authorities Congress
has already entruated to a variety of executive departments
and independent agencies. Por example, the Office of
Hearjings and Appesls at the Pepartment of Energy has been
adjudicating the liability of major oll producers for
penalties and overcharges of over one half Billion dollars
per case in some Ilnstances. A number of departments and
Agencies, such as Defense, Housing and Urban Development,
Transportation and the Rational Reronaitics and Space
Adminigtration, employ administrative law judges {ALJs) on
Boards of Contract Appeali, who preeide over complex con-
tract disputes with no dollar limit over the ampunt in
Controversy, It ls not at all uncommon for such claime to
involive millions of doliars.
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The Department of Labor administere several statutes {e.g.;
eipe safety and health, fair labor standards and certain
tivil rights actions} which call for hearings before ALJs
with amounte in controversy up to 58 million, The
Bovironmental Protection Agency administers Superfund and
other litigation before ALWs with controversies worth tens
of miilions., The Grant Appeals Joard at the Department of
BHS, staffed by board members appointed by the Secretary,
sdjudicates HES grant disallowances that commonly involve
smounts in excess of $5 million, and as much as $108&

In addjtion, many independent agencies adisdicate cases of
vonsiderable sige and dollar value before ALJs. VYor
example, ALJs at the Federal Fnergy Reyulatory Commiasion
have decided seversal cases where more than a billion dollazs
was abt stake. The Federal Trade Commission adiudicates
anti~trust suits directed st restructuring wheole industries
before AlJs. ALJE also adjudicate cases worth many miliione
of dollars at the Securities and Exchange Commission,
Federal Communications Commission, Iintermational Trade
Commisaion, and the Commodity Futures Trading Commission.

In summary, we believe that 5.1134 provides for apﬁropri&te
standards of liability and contains appropriate due process
rights for respondents,

S;nci:eiy yours,

fichard P, Xugserow
Inspactor Genaral

Enclosure



Staruts

107

INVESTIGATIVE STATUTORY (RSTIMONIAL SUBPOMRA AGTRORITY

5 Uu8.0a ¥ 1205

5 U.5.C.

3 v.5.C.

7 .80,

? u.5.C.

7 u.8.C.

? ats'c‘

7 p.5.C.

7 1.5.C.

]

1507

PR H

i5

#7f

5lln
2115

2622

inz

Ageacy

Karit Systems Protsction
Bosrd

Hetit Systsms Protection.
Boerd

Yedstel Lador Raletions
Autharity

Commodizy Futucss Tradiag
Comission

Muinfetratur of the Taderel

Grein Inxpection Sereics

Eecracery of Agriculium

Seceatary of Agricultere

Secretary of Agriculture

Sacratary of Agriceltere

Purposs

Investigeticns veleting
to haaviage within ite
Jurisdiction

Invastigetions of politicsl
activity of certein stete
and local smployses

Investigozions within fce
Suriediction

Invescigecions under the
Commodicy Kxchange Act,
7 U.S.C. F 1 st ssq.

Tavestigstions uuder the

‘Unteed Stetes Crein

Stendevde Aer, 7 U.5.C.
71 et esg.

Tohaceo inspacrion

Iawestigstions under the
Gatton Resserch end Pro-
wobion Agt, 7 w.5.C,
2108 st say.

Inepectione nader the
Potsto Resesrch sod
Promotion Ack, 7 U.5.C.
#§ 2601 ar seq.

tavggtigstione under ths
Egg Rasssrch and Consumer
Iaformation Act, 2 #.5.C.
#§ 2701 st dng.



Scatuce

7 ES.G

T U.5.C.

T Us.C

7 5.5.¢.

8 5.5.C.

“12 Bs.CL

12 o.s.C.
12 Ha5.6,

IZ U.5.C.

k2 U.5.C.

108

INVESTICATIVE STATUIORY TESTIMONIAL SUBPOENA AUTRORITY

§ 2937

§ 3412

§ 4317

§ &511

§ 1446

§ L4bd

£ 1730

§ 1786

§ 1818

§ 204

Agancy

Secratary of Agriculture

Sacretery of Agriculture

Secretery of Agriculture

Secratary of Agriculture

Attorney General or Immigra-
eion and Natoralfzation
Sarvice

Tederal Home Lean Bank Bomrd

Federal Savings and Loan
Insuracce Corporstion

Hational Credit UYnion
Adminiatracion Board

Bank supsrvisory agencies

National Commiaaion on Elec~
cions Transfer

Purposs

Inspeceions under the
Easf Raasarch and
Enformstion Ace,

7 U.8.0. §5 2901 at aeq.

ILaovestigations under the
Wheat and Wheat Tooda
Reagurch aed Mucrfcfon
Education Ace, 7 U.5.C.
5 3401 et weq.

Investigationa under the
Florsl Resestch snd Con-
sumer Ioformation Act,
T 5.0, 4301 at awg.

Invescigetinne under che

Datry Producefon Stabiliza-
tion Ast of 1983, 7 4.5.C.
§§ 4501 et aeg.

Invescigation of nerurali-
zation pebicfoner

Investigationa with reapect
to Fadarsl Savinge and Loan
Ansociationa

Exaatnations of inaured
institutions

Invescigatioon of inaured
cradic uniona

Tavestigstiona connected
with the Pederal Depoait
Insurance Corporation
prograes

Inveatigations within iCa
Juriadiction



Statubs

12 U.8.C.

1% 8.5.4,

15 L.8.C.

IS 8.8.¢.

1% Y. 5.C.

15 v.s.c.

15 #.8.C,

13 L.5.C,

15 H.8.€,

109

INVESTIGATIVE STATUTORY TESTIMONIAL SURPOENA AUTHORIYY

§ 2617

§ 5Tb-1%

§ s

§ Tiauu

§ 780

$ ¥or

§ 30b-9

§ 8094l

§ 634

hgency

Purpose

Sacratury of Houeing and Urban Inweatigsticus under the

Bavalopuant

Faderal Trade Comminsion

Secyrity end Exchaoge
Coumianlon

Sscurities and Exchenge
Comninnion

Sacurities sad Exchsoge
Commission

Securities wnd Exchange
Commiswion

Sscurities and Exchange
Camnlyyion

Securities and Exchenge
Conmisnion

Swail Zusivess Aduinistyra-
tion

Mivil fovsatigative demand

Esal Estats Settlsment
Procadurss Act, 12 0.8.0.
§ 2608 ot saq.

Investigution of uynfalr
ot decsptive methoda of
compatition

inwsstigstionn undsr the
Securitisas Act of 1933,
I5 Ga5.C. %% 772 et seg.

investigations undar the
Trust Indenture Act of
1938, 15 U.5.C, §§ YTaus
€ seq.

Ilovestigstions under Che
Securities Exchsage Act of
1934, 15 U.S.C. $§78a ez ameq.

Invesrigations under the
Public Heiliry Bolding
Compuny Act of 1335, 15 U.S.C.
§§ 79 ar seg.

Envescigacfons ralatiog to
investaunt companiss and
sdvisora under 15 ¥.S5.L.
§560Db-1 cc neq.

Iovescigations ralating to
invescoent companisy and
sdvimers under 15 ¥ 5.0,
% 80s~1 21 meq.

fnvescigationa under the
Small Business Aet, 15 B.5.C.
831, at aeq.



Statute

ts a’s.c'

15 0.5.8.

15 #.5.C.

1% 0.5.6.

L5 U3.5.0.

5 B.5.0.

15 0.5.C.

15 503-6.

i3 B.5.C.

INVESTIGATIVE STATTYORY

110

§ 6870

717

§ 172

§ 1312

§ 1401

14

§ 1823

i 131

§ 1944

Aguecy
Saull Basiosss Adsinistre~

tioa
Sacretsry of Eourgy

Seevatary of Energy

Attorney-Ceneral or Anti-
trust Divisfon of Depavtmsnt
of Justice

Secrataty of Trassportetion

Secratary of Housing and
Urban Developsent

Bacretary of Agriculture

Secratary of Transportation

Secretary of Transportation

ERSTIMONIAL SUHPOEMA AUTHORITY

Purpose

fuvaszigetions relatiag to
tavocation ¢f llcenss granted
unday 15 T.5.C0. ¥ 7% &t neq.

Inveantigarions under the
netural ges provisiona
ef 1% U.S.2. #% 717 wt sng.

Invasvigstions under the
Faduval Energy Aet of 1974,
15 U.5.C, #H 761 at seq.

Cioll antitrust investigation

Investigations unde¥ the
Hationel Tisffic sad Motor
VYehicle Safery Act of 1964,
15 U.5.C. §§ 1381 et meq.

Inveatiguticns under the
Interatste Land Swles Full
Disclosure Aot, 13 U.S.C.
§ 1701 = aag.

Inveatigationa under the
Horse Protsccion Act, L5
U.5.0. $§ {821 et meq.

Investigations to carfy out
the bumper standavde Isv;
Gont Saving #cc, 13 ©.§.C.
1 1961 ar seq.

Ta carry out the pulposes
af the astomebile consumer
Enformstion study law,

15 $.5.C. ¥ 1941 et seq.



Scatute

15 U.5.C,

i5 #.49.C.

is a. ’ c‘:n

16 8.4.C.

16 B.8.C,

18 B.5.C.

1% t.§5.C.

71 U.5.C.
i1 D.5.C.

2 hh8.C.

INVESTICATIVE STATUTORY TEST

i1l

§ 2005

§ 2076

§ 4QL3x

134

§ 8254

§ 1968+

§ 130

§ BIE

§ 967"

§ 287c

Agancy

Secretary of Traonpottetica
the Koviroamentsl Protsction
Admiuietistor

Consumar Product Ssfery
Comniseion

Attotney Generel ot Antie
trust Division of Departasent
of Jmetice

Sacyutary of Commarcs

Sacratsry of Energy #nd the
Faderel Energy Bsgulstory
Comsisaion

Actorney General

Sacrecary of Laboy

Avrarney Ceneral

Secretery of the Trassury

Secretscy of Treasury

IMONIAL SUBPOEMA AUTHORITY

Purposs

Iavastigetions under the law

raquiring fael scosvuy stsad-
ards, 13 T.5.0. § 2001 ot meq.

Investigetions within its
Juriediction

Fowestigetious conoected with
Lesvases of sxport treds certi-
ficates of yevige

Lawv spforcement investigstioas
wndar the Northern Pecific
Halibur Act of 1982, 16 1.5.C-
§§ 772 et eay.

Iavestigetions under the
Padarsl Power Act, 16 U.5.C.
§5 791 st sey.

Rucketeer lnfluenced Corrupt
Organirstions {RICO) ststute
tovestigsetions

Invassigations connected with
trads adiustoent sssistsnce

Invaatigations relsting to
controlled subststce Isw
ander 21 U0.5.C. #% 801 st seq.

Invastigetions relating to
swuggling of controllied
subsEences

Tovescigstions relsting to
Rhodegien senctions



Statute

i1 0.5.4,

i2 0.5.C.

i1 v.s.C,

29 U.5.C.

2 5.4,

zg 3.5.6.

«33 UL5.C.

31 us.c.

33 U.s.C.

112

INVESTIGATIVE STATUTORY TRSTIMONIAL SUBPOENA AUTHORITY

§ 1623

§ 2824

§ 1004

$ 16t

§ 1303

§ 1862

§ 1717

§ 306

§ 1907

Ageacy

Foretign Cleius Settlument
Commiyuion

Commiunion on tha Organizastion
and Conduct of Foralgn Folicy

Lowmivaton on Security and
Cooparation in Eyrope

Hatfonal Labor Relations
Board

Penston Revelit Guarsnty
Corporation

Secretary of lLabor

Secrutary of Intetiot

Sactetary of Traaspottation

.

Seccatary of Tranapettation

Purpose

Fuvestigstions of cleims

" within its jurisdiction

Investigations within fta
Jurladierton

Javestigations within it
Jurisdiction

Teveatigations ralatiog to
rapresentative elactions wad
unfals labor practices

Investigatfons Undet the
Eaployae Retiremont Income
Security Act of (924, 29
U.5.C. §§ 1301 »t weq.

Investigations undec the
Migrant snd Seasanal
Agticulrural Worker Pro-
teckion Act, 29 ¥.5.C.

§ A0 et weq.

Iovest igations uadet the
Fedural Cil and Gam Royalty
Management Act of 1982,

30 U.S.C. % 1701 ot weg.

Investigative heatings
telating to Tessonsblensssy
of bridge tolla

Inveattzat lony under the

Act to Prevent Alr Pollutfon
from Ships, 33 U.5.C.

£5 1901 o aeq.



113

IRVESTIGATIVE STATUTORY TESTIMONIAL SUBPOENA AQTHORITY

Statute

42 0.5.C.

t 405

42 U.5.C. § 3413

45 D.5.C. § &0
45 J.5.C. § 362

46 J.5.C.

§ 1124

46 Us5.C. Appe ¢ 1717

&7 U.B.C. § 409

49 U.5.6. § 302

Agancy

Sacratary of Health and
Humsn Sarvicea .

Secrarary of Houaiag and
Urbsa Developsent

Sacratary of Transportativa
Eallroad Retiresment Board

Secretary of Comperce

Adviscry Comuisaion on
Confearences in Ocesn Shipping

Yedaral Comsunicetiona
Commianion

Sacratary of Transporcation

Purpoas

Yoveatigaticns under

Titie 1! of tha Secial
Bameurity Act, vhich concarns
fadaral old-aga, aurvivors,
and disabdbility fnsurenca
banefiza

Investigations ralating to
functions vedar the National
Manufactured Housing Con-
struction and Safaty Scandacds
Act of 1974, 42 8.5.C. ¢
5401 =t awy.

Inveatigations conneccad to
ralilvay accidente

Inveatigationa within ica
Juriadicrion

For functicona undar serchant
wsrive legilalation, 46 U.5.C.
£ 1500 er aeg.

To carry out its functions

Iaveatigationa woder the
Communications Act of 1934,
47 U.8.C. #F 151 ot aaq.

Tuvsatigations under
Yagialation relating to wotor
carriars of migrant workers



114

INVESTICATIVE STATCTORY TESTIMONIAL SUBBOERA AUTHORITY

S5tstute

49 U.8.¢. § 305

49 ©,8.C. § 10321

50 U.8.C. App § 64Ja

30 1.8.C. App § 200!

Agency

Tuterwtere Commnrce
Commission

Interetete Commrss
Commtwnion

Aay fadersl sgancy
favolved aw the Chairman
of tha Wer Production Soard

Foreigs Clefms Settlemant
Comnission

Purposs

Investigstions within its
juriediction undar the
Intereiete Commerce Act,
49 0.8.C. §5 1010] et esg.

Inesstigstione under pare
i1 of the Interstets Commerce
Act, &% U.5.4. § 302 et weq.
releting to wotor carriers

investigstion of
VST Contrsere

Investigerion undst the Wer
Chsimm Act of 1948



115

Senator Harch. The last two witnesses will be Hon. Judge
Emory Sneeden and Mr. Jogeph Creighton, representing the Na-
tional Association of Manufacturers.

We are happy to have both of you come before the committee.
We respect both of you, and we will be interested in your com-
ments criticizing this particular piece of legislation.

We will start with you, Judge Sneeden. I am going to have to
limit you to 5 minutes each, if you can, because 1 just have to get
to this Utah luncheon, It hap};:ens to deal with our steel problems
out in Utah and I just simply have to be there.

STATEMENT OF EMORY M. SNEEDEN ON BEHALF OF WESTING-
HOUSE ELECTRIC CORP,; AND JOSEPH R. CREIGHTON ON
BEHALF OF THE NATIONAL ASSOCIATION OF MANUFACTUR-
ERS

Mr. Sneepen. Thank you, Mr, Chairman. If you will just cali
time on me at 5 minutes, I will quit.

Senator Harcr. 1 will, Emory. I know you understand that better
than anybody.

Mr. SNEEDEN, Yes, sir.

Mr. Chairman and members of the committee, it is a great pleas-
ure to appear before you to testify regarding 8. 1134. I will limit
my remarks to that bill. I do not address, nor have I studied Sena-
toz;_tg}(i:aasieya proposal which this committee earlier ordered re-
ported.

I am appearing today on behalf of the Westinghouse Eilectric
Corp. Senator Hatch, I am going to skip down, if 1 may, and get
right to the meat of this statement.

Senator Harch. That would be fine.

Mr. Sneepen. My prepared statement identifies and discusses
those issues that I feel should be of greatest concern to this com-
mittee. In my oral presentation today, I would like to highlight two
goz;sféiutionai issues, which I believe are raised by the provisions of

One of these issues was not directly addressed by the Govern-
mental Affaira Committee report; the other was briefly considered
in the committee report. The firgt and most fundamental issue is
whether there is an article III separation of powers problem posed
by this bill.

As you know, article III of the U.S. Constitution provides that
the judicial power of the United States shall be vested in & Su-
preme Court and such inferior courte as the Congress creates. The
primary attribute of article 11l courts is that they are comprised of
Judges who have life tenure, and who are not subject to diminution
of pay. Thus, the question raised is whether Congress may be im-
properly, in this bill, referring to an administrative pane! actions
historically based in common law. ! am not talking about OSHA,
which Congress clearly had a right to set up, and Medicare which
was set up by statute. Congress further established procedures in
aid of those atatutes which it clearly had the authority to do.

Under the bill, persons may have administrative proceedings
brought against them for activities essentially amounting to fraud
and negligent misrepresentation. 1 refer you to my full statement
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on this—it is clear, and there is a citation supporting the proposi-
tion—that fraud and negligent misrepresentation are common law
offenses,

Liability for these torts exists, regardless of the passage of any
legislation. The Senate is not taking a rifle shot under this bill. It
is a shotgun blast covering all the departments listed in the hill,
from Agriculture right across the board to the Small Business Ad-
n}z}inistration. There must be 15 or 20 agencies. I have not counted
them.

Statutes such as the False Claims Act do not create an entirel
new cause of action for the Government, but they provide for adds-
tional remedies such as civil penalties and twice the amount of
actual damages.

S. 1134 algo provides remedies that are unavailable at common
law, but the causes of action involved—and this is the point—are
clearly grounded in the common law.

The administrative scheme which would be established by S. 1134
ig clearly different from others created by Congress, as I mentioned
a minute ago, such as the Occupational Health and Safety Act, and
in aid of that Congress established enforcement procedures. In the
National Labor Relations Act, again, Congress established proce-
dures {o make sure that law worked. There are others, such as the
Commodity Exchange Act. There Congress created entirely new
statutory causes of action unknown to the common law and re-
ferred their adjudication to administrative forums.

The holding of a case that is very familiar to this committee,
Northern Pipe Line Construction Co. v. Marathon Pipeline Co., sug-
gests that the referral of such traditional common law actions to
an administrative forum may be unconstitutional, although that
was, I submit, Senator Hatch, a State common law action in con-
tact. I submit now what we are talking about is the Federal
common law.

Mr. Chairman, I cannot unequivocally state that the provisions
of this bill would violate article III, and I do not think anyone
could; but it is the duty of the Senate, as you know and [ know, to
consider this issue as prior to passing legislation,

Supreme Court precedents concerning article III make up one of
the most controversial and confusing areas of the law, and I am
almost quoting Mr. Justice White on that point. One would need a
crystal ball to determine the fate of 8. 1134 before the Court.

Congress has a responsibility to consider, however, this isgue and
to make its best determination of whether passage of 8. 1134 would
comport with the requirements of articie HI If must also deter-
mine whether as a policy matter actions based upon common law
fraud and negligent misrepresentation should be referred to non-
article III forums, where the right to a jury trial and other proce-
dural rights are not afforded.

As members of this committee well know from their efforts to
enact a constitutional bankruptcy system, consideration of the arti-
cle I implications of a piece of legislation is vital to its ultimate
survival.

I have got another 2 or 3 minutes of comments on jury trial, but
I am going to submit those for the record.

Thank you.

[The prepared statement of Mr. Sneeden follows:]



