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made by a professional or a technical 

person are not allowable under this 

section unless they provide advice and 

analysis directly applying their profes-

sional or technical expertise and unless 

the advice or analysis is rendered di-

rectly and solely in the preparation, 

submission or negotiation of a covered 

Federal action. Thus, for example, 

communications with the intent to in-

fluence made by a lawyer that do not 

provide legal advice or analysis di-

rectly and solely related to the legal 

aspects of his or her client’s proposal, 

but generally advocate one proposal 

over another, are not allowable under 

this section because the lawyer is not 

providing professional legal services. 

Similarly, communications with the 

intent to influence made by an engi-

neer providing an engineering analysis 

prior to the preparation or submission 

of a bid or proposal are not allowable 

under this section since the engineer is 

providing technical services but not di-

rectly in the preparation, submission 

or negotiation of a covered Federal ac-

tion. 

(iv) Requirements imposed by or pur-

suant to law as a condition for receiv-

ing a covered Federal award include 

those required by law or regulation and 

any other requirements in the actual 

award documents. 

(b) Only those communications and 

services expressly authorized by para-

graph (a) of this section are permitted. 

(c) The disclosure requirements of 

paragraph 3.802(b) do not apply with re-

spect to payments of reasonable com-

pensation made to regularly employed 

officers or employees of a person. 

[72 FR 46329, Aug. 17, 2007] 

3.804 Policy. 

The contracting officer shall obtain 

certifications and disclosures as re-

quired by the provision at 52.203–11, 

Certification and Disclosure Regarding 

Payments to Influence Certain Federal 

Transactions, prior to the award of any 

contract exceeding $150,000. 

[72 FR 46330, Aug. 17, 2007, as amended at 75 

FR 53131, Aug. 30, 2010] 

3.805 Exemption. 

The Secretary of Defense may ex-

empt, on a case-by-case basis, a cov-

ered Federal action from the prohibi-

tions of this subpart whenever the Sec-

retary determines, in writing, that 

such an exemption is in the national 

interest. The Secretary shall transmit 

a copy of the exemption to Congress 

immediately after making the deter-

mination. 

[72 FR 46330, Aug. 17, 2007] 

3.806 Processing suspected violations. 

The contracting officer shall report 

suspected violations of the require-

ments of 31 U.S.C. 1352 in accordance 

with agency procedures. 

[72 FR 46330, Aug. 17, 2007] 

3.807 Civil penalties. 

Agencies shall impose and collect 

civil penalties pursuant to the provi-

sions of the Program Fraud and Civil 

Remedies Act, 31 U.S.C. 3803 (except 

subsection (c)), 3804–3808, and 3812, inso-

far as the provisions therein are not in-

consistent with the requirements of 

this subpart. 

[55 FR 3190, Jan. 30, 1990, as amended at 67 

FR 6120, Feb. 8, 2002] 

3.808 Solicitation provision and con-
tract clause. 

(a) Insert the provision at 52.203–11, 

Certification and Disclosure Regarding 

Payments to Influence Certain Federal 

Transactions, in solicitations expected 

to exceed $150,000. 

(b) Insert the clause at 52.203–12, Lim-

itation on Payments to Influence Cer-

tain Federal Transactions, in solicita-

tions and contracts expected to exceed 

$150,000. 

[72 FR 46330, Aug. 17, 2007, as amended at 75 

FR 53132, Aug. 30, 2010] 

Subpart 3.9—Whistleblower Pro-
tections for Contractor Em-
ployees 

SOURCE: 60 FR 37776, July 21, 1995, unless 

otherwise noted. 

3.900 Scope of subpart. 

(a) Sections 3.901 through 3.906 of this 

subpart implement 10 U.S.C. 2409 and 41 

U.S.C. 265, as amended by Sections 6005 

and 6006 of the Federal Acquisition 
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Streamlining Act of 1994 (Pub. L. 103– 

355). 

(b) Section 3.907 of this subpart im-

plements Section 1553 of the American 

Recovery and Reinvestment Act of 2009 

(Pub. L. 111–5), and applies to all con-

tracts funded in whole or in part by 

that Act. 

[74 FR 14634, Mar. 31, 2009] 

3.901 Definitions. 

As used in this supart— 

Authorized official of an agency means 

an officer or employee responsible for 

contracting, program management, 

audit, inspection, investigation, or en-

forcement of any law or regulation re-

lating to Government procurement or 

the subject matter of the contract. 

Authorized official of the Department of 

Justice means any person responsible 

for the investigation, enforcement, or 

prosecution of any law or regulation. 

Inspector General means an Inspector 

General appointed under the Inspector 

General Act of 1978, as amended. In the 

Department of Defense that is the DOD 

Inspector General. In the case of an ex-

ecutive agency that does not have an 

Inspector General, the duties shall be 

performed by an official designated by 

the head of the executive agency. 

[48 FR 42108, Sept. 19, 1983, as amended at 66 

FR 2127, Jan. 10, 2001] 

3.902 [Reserved] 

3.903 Policy. 

Government contractors shall not 

discharge, demote or otherwise dis-

criminate against an employee as a re-

prisal for disclosing information to a 

Member of Congress, or an authorized 

official of an agency or of the Depart-

ment of Justice, relating to a substan-

tial violation of law related to a con-

tract (including the competition for or 

negotiation of a contract). 

3.904 Procedures for filing complaints. 

(a) Any employee of a contractor who 

believes that he or she has been dis-

charged, demoted, or otherwise dis-

criminated against contrary to the pol-

icy in 3.903 may file a complaint with 

the Inspector General of the agency 

that awarded the contract. 

(b) The complaint shall be signed and 

shall contain— 

(1) The name of the contractor; 

(2) The contract number, if known; if 

not, a description reasonably sufficient 

to identify the contract(s) involved; 

(3) The substantial violation of law 

giving rise to the disclosure; 

(4) The nature of the disclosure giv-

ing rise to the discriminatory act; and 

(5) The specific nature and date of 

the reprisal. 

3.905 Procedures for investigating 
complaints. 

(a) Upon receipt of a complaint, the 

Inspector General shall conduct an ini-

tial inquiry. If the Inspector General 

determines that the complaint is frivo-

lous or for other reasons does not merit 

further investigation, the Inspector 

General shall advise the complainant 

that no further action on the com-

plaint will be taken. 

(b) If the Inspector General deter-

mines that the complaint merits fur-

ther investigation, the Inspector Gen-

eral shall notify the complainant, con-

tractor, and head of the contracting ac-

tivity. The Inspector General shall con-

duct an investigation and provide a 

written report of findings to the head 

of the agency or designee. 

(c) Upon completion of the investiga-

tion, the head of the agency or des-

ignee shall ensure that the Inspector 

General provides the report of findings 

to— 

(1) The complainant and any person 

acting on the complainant’s behalf; 

(2) The contractor alleged to have 

committed the violation; and 

(3) The head of the contracting activ-

ity. 

(d) The complainant and contractor 

shall be afforded the opportunity to 

submit a written response to the report 

of findings within 30 days to the head 

of the agency or designee. Extensions 

of time to file a written response may 

be granted by the head of the agency or 

designee. 

(e) At any time, the head of the agen-

cy or designee may request additional 

investigative work be done on the com-

plaint. 
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3.906 Remedies. 

(a) If the head of the agency or des-

ignee determines that a contractor has 

subjected one of its employees to a re-

prisal for providing information to a 

Member of Congress, or an authorized 

official of an agency or of the Depart-

ment of Justice, the head of the agency 

or designee may take one or more of 

the following actions: 

(1) Order the contractor to take af-

firmative action to abate the reprisal. 

(2) Order the contractor to reinstate 

the person to the position that the per-

son held before the reprisal, together 

with the compensation (including back 

pay), employment benefits, and other 

terms and conditions of employment 

that would apply to the person in that 

position if the reprisal had not been 

taken. 

(3) Order the contractor to pay the 

complainant an amount equal to the 

aggregate amount of all costs and ex-

penses (including attorneys’ fees and 

expert witnesses’ fees) that were rea-

sonably incurred by the complainant 

for, or in connection with, bringing the 

complaint regarding the reprisal. 

(b) Whenever a contractor fails to 

comply with an order, the head of the 

agency or designee shall request the 

Department of Justice to file an action 

for enforcement of such order in the 

United States district court for a dis-

trict in which the reprisal was found to 

have occurred. In any action brought 

under this section, the court may grant 

appropriate relief, including injunctive 

relief and compensatory and exemplary 

damages. 

(c) Any person adversely affected or 

aggrieved by an order issued under this 

section may obtain review of the or-

der’s conformance with the law, and 

this subpart, in the United States 

Court of Appeals for a circuit in which 

the reprisal is alleged in the order to 

have occurred. No petition seeking 

such review may be filed more than 60 

days after issuance of the order by the 

head of the agency or designee. Review 

shall conform to Chapter 7 of Title 5, 

United States Code. 

3.907 Whistleblower Protections 
Under the American Recovery and 
Reinvestment Act of 2009 (the Re-
covery Act). 

3.907–1 Definitions. 

As used in this section— 

Board means the Recovery Account-

ability and Transparency Board estab-

lished by Section 1521 of the Recovery 

Act. 

Covered funds means any contract 

payment, grant payment, or other pay-

ment received by a contractor if— 

(1) The Federal Government provides 

any portion of the money or property 

that is provided, requested, or de-

manded; and 

(2) At least some of the funds are ap-

propriated or otherwise made available 

by the Recovery Act. 

Covered information means informa-

tion that the employee reasonably be-

lieves is evidence of gross mismanage-

ment of the contract or subcontract re-

lated to covered funds, gross waste of 

covered funds, a substantial and spe-

cific danger to public health or safety 

related to the implementation or use of 

covered funds, an abuse of authority 

related to the implementation or use of 

covered funds, or a violation of law, 

rule, or regulation related to an agency 

contract (including the competition for 

or negotiation of a contract) awarded 

or issued relating to covered funds. 

Inspector General means an Inspector 

General appointed under the Inspector 

General Act of 1978. In the Department 

of Defense that is the DoD Inspector 

General. In the case of an executive 

agency that does not have an Inspector 

General, the duties shall be performed 

by an official designated by the head of 

the executive agency. 

Non-Federal employer, as used in this 

section, means any employer that re-

ceives Recovery Act funds, including a 

contractor, subcontractor, or other re-

cipient of funds pursuant to a contract 

or other agreement awarded and ad-

ministered in accordance with the Fed-

eral Acquisition Regulation. 

[74 FR 14634, Mar. 31, 2009, as amended at 75 

FR 34259, June 16, 2010] 

3.907–2 Policy. 

Non-Federal employers are prohib-

ited from discharging, demoting, or 
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otherwise discriminating against an 

employee as a reprisal for disclosing 

covered information to any of the fol-

lowing entities or their representa-

tives: 

(1) The Board. 

(2) An Inspector General. 

(3) The Comptroller General. 

(4) A member of Congress. 

(5) A State or Federal regulatory or 

law enforcement agency. 

(6) A person with supervisory author-

ity over the employee or such other 

person working for the employer who 

has the authority to investigate, dis-

cover, or terminate misconduct. 

(7) A court or grand jury. 

(8) The head of a Federal agency. 

[74 FR 14634, Mar. 31, 2009] 

3.907–3 Procedures for filing com-
plaints. 

(a) An employee who believes that he 

or she has been subjected to reprisal 

prohibited by the Recovery Act, Sec-

tion 1553 as set forth in 3.907–2, may 

submit a complaint regarding the re-

prisal to the Inspector General of the 

agency that awarded the contract. 

(b) The complaint shall be signed and 

shall contain— 

(1) The name of the contractor; 

(2) The contract number, if known; if 

not, a description reasonably sufficient 

to identify the contract(s) involved; 

(3) The covered information giving 

rise to the disclosure; 

(4) The nature of the disclosure giv-

ing rise to the discriminatory act; and 

(5) The specific nature and date of 

the reprisal. 

(c) A contracting officer who receives 

a complaint of reprisal of the type de-

scribed in 3.907–2 shall forward it to the 

Office of Inspector General and to 

other designated officials in accord-

ance with agency procedures (e.g., 

agency legal counsel). 

[74 FR 14634, Mar. 31, 2009, as amended at 75 

FR 34259, June 16, 2010] 

3.907–4 Procedures for investigating 
complaints. 

Investigation of complaints will be in 

accordance with section 1553 of the Re-

covery Act. 

[74 FR 14634, Mar. 31, 2009] 

3.907–5 Access to investigative file of 
Inspector General. 

(a) The employee alleging reprisal 

under this section shall have access to 

the investigation file of the Inspector 

General, in accordance with the Pri-

vacy Act, 5 U.S.C. 552a. The investiga-

tion of the Inspector General shall be 

deemed closed for the purposes of dis-

closure under such section when an em-

ployee files an appeal to the agency 

head or a court of competent jurisdic-

tion. 

(b) In the event the employee alleg-

ing reprisal brings a civil action under 

section 1553(c)(3) of the Recovery Act, 

the employee alleging the reprisal and 

the non-Federal employer shall have 

access to the investigative file of the 

Inspector General in accordance with 

the Privacy Act. 

(c) The Inspector General may ex-

clude from disclosures made under 

3.907–5(a) or (b)— 

(1) Information protected from dis-

closure by a provision of law; and 

(2) Any additional information the 

Inspector General determines disclo-

sure of which would impede a con-

tinuing investigation, provided that 

such information is disclosed once such 

disclosure would no longer impede such 

investigation, unless the Inspector 

General determines that the disclosure 

of law enforcement techniques, proce-

dures, or information could reasonably 

be expected to risk circumvention of 

the law or disclose the identity of a 

confidential source. 

(d) An Inspector General inves-

tigating an alleged reprisal under this 

section may not respond to any inquiry 

or disclose any information from or 

about any person alleging such re-

prisal, except in accordance with 5 

U.S.C. 552a or as required by any other 

applicable Federal law. 

[74 FR 14634, Mar. 31, 2009] 

3.907–6 Remedies and enforcement au-
thority. 

(a) Burden of Proof. (1) Disclosure as 

contributing factor in reprisal. 

(i) An employee alleging a reprisal 

under this section shall be deemed to 

have affirmatively established the oc-

currence of the reprisal if the employee 
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demonstrates that a disclosure de-

scribed in section 3.907–2 was a contrib-

uting factor in the reprisal. 

(ii) A disclosure may be dem-

onstrated as a contributing factor in a 

reprisal for purposes of this paragraph 

by circumstantial evidence, includ-

ing— 

(A) Evidence that the official under-

taking the reprisal knew of the disclo-

sure; or 

(B) Evidence that the reprisal oc-

curred within a period of time after the 

disclosure such that a reasonable per-

son could conclude that the disclosure 

was a contributing factor in the re-

prisal. 

(2) Opportunity for rebuttal. The head 

of an agency may not find the occur-

rence of a reprisal with respect to a re-

prisal that is affirmatively established 

under section 3.907–6(a)(1) if the non- 

Federal employer demonstrates by 

clear and convincing evidence that the 

non-Federal employer would have 

taken the action constituting the re-

prisal in the absence of the disclosure. 

(b) No later than 30 days after receiv-

ing an Inspector General report in ac-

cordance with section 1553 of the Re-

covery Act, the head of the agency con-

cerned shall determine whether there 

is sufficient basis to conclude that the 

non-Federal employer has subjected 

the complainant to a reprisal prohib-

ited by subsection 3.907–2 and shall ei-

ther issue an order denying relief in 

whole or in part or shall take one or 

more of the following actions: 

(1) Order the employer to take af-

firmative action to abate the reprisal. 

(2) Order the employer to reinstate 

the person to the position that the per-

son held before the reprisal, together 

with the compensation (including back 

pay), compensatory damages, employ-

ment benefits, and other terms and 

conditions of employment that would 

apply to the person in that position if 

the reprisal had not been taken. 

(3) Order the employer to pay the 

complainant an amount equal to the 

aggregate amount of all costs and ex-

penses (including attorneys’ fees and 

expert witnesses’ fees) that were rea-

sonably incurred by the complainant 

for, or in connection with, bringing the 

complaint regarding the reprisal. 

(c)(1) The complainant shall be 

deemed to have exhausted all adminis-

trative remedies with respect to the 

complaint, and the complainant may 

bring a de novo action at law or equity 

against the employer to seek compen-

satory damages and other relief avail-

able under this section in the appro-

priate district court of United States, 

which shall have jurisdiction over such 

an action without regard to the 

amount in controversy if 

(i) The head of an agency— 

(A) Issues an order denying relief in 

whole or in part under paragraph (a) of 

this section; 

(B) Has not issued an order within 210 

days after the submission of a com-

plaint in accordance with section 1553 

of the Recovery Act, or in the case of 

an extension of time in accordance 

with section 1553 of the Recovery Act, 

within 30 days after the expiration of 

the extension of time; or 

(C) Decides in accordance with sec-

tion 1553 of the Recovery Act not to in-

vestigate or to discontinue an inves-

tigation; and 

(ii) There is no showing that such 

delay or decision is due to the bad faith 

of the complainant. 

(2) Such an action shall, at the re-

quest of either party to the action, be 

tried by the court with a jury. 

(d) Whenever an employer fails to 

comply with an order issued under this 

section, the head of the agency shall 

request the Department of Justice to 

file an action for enforcement of such 

order in the United States district 

court for a district in which the re-

prisal was found to have occurred. In 

any action brought under this section, 

the court may grant appropriate relief, 

including injunctive relief, compen-

satory and exemplary damages, and at-

torneys fees and costs. 

(e) Any person adversely affected or 

aggrieved by an order issued under 

paragraph (b) of this subsection may 

obtain review of the order’s conform-

ance with the law, and this section, in 

the United States Court of Appeals for 

a circuit in which the reprisal is al-

leged in the order to have occurred. No 

petition seeking such review may be 

filed more than 60 days after issuance 

of the order by the head of the agency. 

[74 FR 14634, Mar. 31, 2009] 
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3.907–7 Contract Clause. 

Use the clause at 52.203–15, Whistle-

blower Protections Under the Amer-

ican Recovery and Reinvestment Act of 

2009 in all solicitations and contracts 

funded in whole or in part with Recov-

ery Act funds. 

[74 FR 14634, Mar. 31, 2009] 

Subpart 3.10—Contractor Code of 
Business Ethics and Conduct 

SOURCE: 72 FR 65881, Nov. 23, 2007, unless 

otherwise noted. 

3.1000 Scope of subpart. 

This subpart prescribes policies and 

procedures for the establishment of 

contractor codes of business ethics and 

conduct, and display of agency Office 

of Inspector General (OIG) fraud hot-

line posters. 

3.1001 Definitions. 

As used in this subpart— 

Subcontract means any contract en-

tered into by a subcontractor to fur-

nish supplies or services for perform-

ance of a prime contract or a sub-

contract. 

Subcontractor means any supplier, 

distributor, vendor, or firm that fur-

nished supplies or services to or for a 

prime contractor or another subcon-

tractor. 

United States means the 50 States, the 

District of Columbia, and outlying 

areas. 

[73 FR 67090, Nov. 12, 2008] 

3.1002 Policy. 

(a) Government contractors must 

conduct themselves with the highest 

degree of integrity and honesty. 

(b) Contractors should have a written 

code of business ethics and conduct. To 

promote compliance with such code of 

business ethics and conduct, contrac-

tors should have an employee business 

ethics and compliance training pro-

gram and an internal control system 

that— 

(1) Are suitable to the size of the 

company and extent of its involvement 

in Government contracting; 

(2) Facilitate timely discovery and 

disclosure of improper conduct in con-

nection with Government contracts; 

and 

(3) Ensure corrective measures are 

promptly instituted and carried out. 

3.1003 Requirements. 

(a) Contractor requirements. (1) Al-

though the policy at 3.1002 applies as 

guidance to all Government contrac-

tors, the contractual requirements set 

forth in the clauses at 52.203–13, Con-

tractor Code of Business Ethics and 

Conduct, and 52.203–14, Display of Hot-

line Poster(s), are mandatory if the 

contracts meet the conditions specified 

in the clause prescriptions at 3.1004. 

(2) Whether or not the clause at 

52.203–13 is applicable, a contractor 

may be suspended and/or debarred for 

knowing failure by a principal to time-

ly disclose to the Government, in con-

nection with the award, performance, 

or closeout of a Government contract 

performed by the contractor or a sub-

contract awarded thereunder, credible 

evidence of a violation of Federal 

criminal law involving fraud, conflict 

of interest, bribery, or gratuity viola-

tions found in Title 18 of the United 

States Code or a violation of the civil 

False Claims Act. Knowing failure to 

timely disclose credible evidence of 

any of the above violations remains a 

cause for suspension and/or debarment 

until 3 years after final payment on a 

contract (see 9.406–2(b)(1)(vi) and 9.407– 

2(a)(8)). 

(3) The Payment clauses at FAR 

52.212–4(i)(5), 52.232–25(d), 52.232–26(c), 

and 52.232–27(l) require that, if the con-

tractor becomes aware that the Gov-

ernment has overpaid on a contract fi-

nancing or invoice payment, the con-

tractor shall remit the overpayment 

amount to the Government. A con-

tractor may be suspended and/or 

debarred for knowing failure by a prin-

cipal to timely disclose credible evi-

dence of a significant overpayment, 

other than overpayments resulting 

from contract financing payments as 

defined in 32.001 (see 9.406–2(b)(1)(vi) 

and 9.407–2(a)(8)). 

(b) Notification of possible contractor 

violation. If the contracting officer is 

notified of possible contractor viola-

tion of Federal criminal law involving 

fraud, conflict of interest, bribery, or 

gratuity violations found in Title 18 
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