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PER CURIAM:

We granted appellant's petition for rehearing en banc to consider her contention
that the narrow public policy exception to the employment-at-will doctrine which
we first recognized in Adams v. George W. Cochran & Co., 597 A.2d 28, 32
(D.C.1991), should be expanded to include the rights of employees to speak out
publicly on issues affecting the public interest without fear of retaliation by their
employers. The division that initially heard this appeal affirmed the trial court's
denial of relief because it was bound by precedent to do so. Carl v. Children's
Hospital, 657 A.2d 286, 289 (D.C.1995), citing Gray v. Citizens Bank, 602 A.2d
1096, 1097 (D.C.) ("a division of [this] court is not free to expand

the Adams exception"), vacated, id. at 1102, opinion reinstated on denial of
rehearing en banc, 609 A.2d 1143 (D.C.1992); see M.A.P. v. Ryan, 285 A.2d 310,
312 (D.C. 1971). A majority of the en banc court now agrees with Ms. Carl



that Adams does not foreclose any additional "public policy" exceptions to the
general rule that employment contracts are always at will unless they expressly
provide otherwise.

We hold that the "very narrow exception" created in Adams should not be read
in a manner that makes it impossible to recognize any additional public policy
exceptions to the at-will doctrine that may warrant recognition. We think Judge
Schwelb, in his concurring opinion in Gray v. Citizens

Bank, read Adams correctly: "We could not and did not hold in Adamsthat this
was the only public policy exception, because that question was simply not
presented." Gray, supra, 602 A.2d at 1098 (Schwelb, J.,

concurring). Adams simply said that there is "a very narrow exception to the at-
will doctrine," 597 A.2d at 34 (emphasis added), not "just one and only one"
such exception. There is nothing in the Adams opinion that bars this court

either a three-judge panel or the court en banc  from recognizing some other
public policy exception when circumstances warrant such recognition. On this
point a majority of the en banc court agrees. To the extent that Gray v. Citizens
Bank holds differently, it is overruled.

From October 1991 until she was fired in March 1992, Linda Carl was employed
as a part-time nurse in the Neonatal Intensive Care Unit ("NICU") of Children's
Hospital. Shortly thereafter, Ms. Carl filed this suit against the hospital and
Cathy Fonner, a nurse employed by the hospital as a clinical educator, alleging
that she had been discharged because of her advocacy for patients' rights
before the legislature and the courts. Ms. Carl claimed specifically that she was
fired because she had testified before the Council of the District of Columbia on
proposed tort reform legislation, taking a position contrary to the interests of her
employer,'" and because she had appeared in court as an expert witness for
plaintiffs in medical malpractice cases. She sought recovery on six separate
theories: wrongful discharge, promissory estoppel, defamation, intentional
infliction of emotional distress, breach of contract, and intentional interference
with contractual relations. With respect to the wrongful discharge claim, Ms.
Carl asserted that her termination contravened specific public policies
recognized in the District of Columbia. This court's prior decision summarized
these claimed policies as follows:



(1) a citizen's right to engage in political expression before the Council without
fear of harassment or intimidation;® (2) a professional nurse's duty to participate
in the legislative process, to advocate positions of public importance on behalf
of patients, and to educate the legislature so that it can make informed public
policy decisions;® and (3) the evidentiary rule requiring expert testimony to
establish a prima facie case of negligence in a medical malpractice
action.”'*161 Carl v. Children's Hospital, 657 A.2d 286, 288 (hereafter "Carl

I"), vacated on grant of rehearing en banc,665 A.2d 650 (D.C.1995).

The hospital moved under Super. Ct. Civ. R. 12(b)(6) to dismiss Ms. Carl's
complaint for failure to state a claim upon which relief could be granted. In its
motion, the hospital defended its decision to fire Ms. Carl on the ground that she
was originally hired as a probationary employee and that, as such, "she was
required to complete the NICU orientation program, which consisted of both
clinical and classroom components, in order to be fully qualified to care for the
infants in the unit, and to work a minimum of twenty hours per week." Carl I, 657
A.2d at 287. According to the hospital, Ms. Carl never completed her orientation
classes,” and she consistently failed to meet her weekly twenty-hour quota.
Hospital personnel held at least three meetings with Ms. Carl in February 1992
to discuss her employment status. Citing her failure to meet the orientation
requirements, the hospital fired her on March 20, 1992.

Ms. Carl alleged, on the other hand, that she was not a probationary employee,
that she requested to defer orientation only once, and that she met her minimum
work requirements as scheduled by her supervisor, who made the assignments
on a weekly basis. Since the trial court dismissed Ms. Carl's complaint under
Rule 12(b)(6), we must construe the complaint in the light most favorable to her
and must take her allegations as true. See, e.g., McBryde v. Amoco Oil Co., 404
A.2d 200, 202 (D.C.1979).

The trial court, after a hearing, granted the hospital's motion to dismiss Ms.
Carl's wrongful discharge claim. Apparently relying on Adams v. George W.
Cochran & Co., supra, the court said:

| really don't think there's much dispute about what the law is here.... [T]hat's a
claim that only lies if there's a dismissal based on the refusal to perform an illegal
act. And | don't think that's what we [have] here....



After further proceedings related mainly to discovery, Ms. Carl voluntarily
dismissed her remaining claims so as to put her case in an appealable
posture.® Her appeal was briefed and argued before a division of this court,
which affirmed the dismissal of her wrongful discharge claim and found no
abuse of discretion in the denial of her motion to compel discovery.Carl |,
supra. She petitioned for rehearing en banc on the wrongful discharge claim,
which we granted in Carl v. Children's Hospital, 665 A.2d 650 (D.C.1995)."

On the merits of the controversy between the parties, a majority of the court
concludes that Ms. Carl's complaint was dismissed in error and should be
reinstated. The judgment of the trial court is therefore reversed, and the case is
remanded for such further proceedings as may be appropriate.

Reversed and remanded.

TERRY, Associate Judge, with whom Chief Judge WAGNER and Associate
Judges FARRELL and RUIZ join, concurring:

| agree with the majority that Adams v. George W. Cochran & Co., 597 A.2d 28
(D.C. 1991), does not bar this court from recognizing exceptions to the at-
will doctrine in addition to the one adopted in Adams. However, lest we allow
"public policy" exceptions to swallow up the at-will doctrine, | would also hold
that the recognition of any such exception must be firmly anchored either in the
Constitution or in a statute or regulation which clearly reflects the particular
"public policy" being relied upon. Applying this standard to the case before us, |
conclude that Ms. Carl has made a sufficient showing to justify a public policy
exception here.

A. Ms. Carl's contentions

In deference to our previous wrongful discharge cases, Ms. Carl does not seek
to invoke the "very narrow exception" to the at-will doctrine that we articulated
in Adams. She concedes that her case does not fall within this exception. Ms.
Carl also does not contend that the hospital's alleged retaliatory firing of her was
conduct prohibited by D.C.Code § 1-224. Instead, she reiterates the argument
she made before the division "that the statute embodies a broader legislative
disapproval of any acts that punish an individual for testifying before the



Council." Carl I, 657 A.2d at 289 n. 5. Thus she now invites the en banc court, as
she invited the division, "to expand Adams to encompass a claim such as the
one alleged by her, arguing that [section 1-224], the national nursing code, and
District of Columbia case law set forth clear public policy, the violation of which
creates a wrongful discharge cause of action." Id. at 289. For the reasons that
follow, | agree with Ms. Carl with respect to her reliance upon section 1-224, but
| reject her other arguments.

B. The proper standard for a public policy exception

This court has long and consistently adhered to the rule that employment is
presumed to be at will, unless the contract of employment expressly provides
otherwise. Thus "an employer may discharge an at-will employee at any time
and for any reason, or for no reason at all." Adams v. George W. Cochran & Co.,
supra, 597 A.2d at 30 (citing cases);!"'see, e.g., Thigpen v. Greenpeace, Inc., 657
A.2d 770, 771 (D.C.1995); Taylor v. Greenway Restaurant, Inc., 173 A.2d 211,
211 (D.C.Mun.1961);Pfeffer v. Ernst, 82 A.2d 763, 764 (D.C.Mun.1951).

In Adams we reiterated our commitment to this principle, but created a "very
narrow exception”

under which a discharged at-will employee may sue his or her former employer
for wrongful discharge when the sole reason for the discharge is the employee's
refusal to violate the law, as expressed in a statute or municipal regulation.?

597 A.2d at 32 (citations omitted).”

In Sorrells v. Garfinckel's, supra note 3, a pre-Adams opinion, this court had
turned down another plea to carve out a public policy exception to the at-will
doctrine. We also observed that even if we had been so inclined, there was no
"statutorily declared public policy" to support that particular plaintiff's wrongful
discharge claim. Sorrells, 565 A.2d at 289 (citing Ivy v. Army Times Publishing
Co., 428 A.2d 831, 833 (D.C.1981) (Ferren, J., dissenting)). We rejected a
request "to ‘broaden' the policies expressed in [a certain statute] and to fill

a *163 perceived ‘gap' in the [statute]," 565 A.2d at 289, choosing instead to
limit ourselves to ascertaining whether any specific statutory right of the plaintiff
had been infringed. Adams likewise limits its focus to an "identifiable" or
"officially declared" public policy in considering whether to recognize a public
policy exception. 597 A.2d at 34.



| would hold that the recognition of any public policy exception to the at-will
doctrine must be solidly based on a statute or regulation that reflects the
particular public policy to be applied, or (if appropriate) on a constitutional
provision concretely applicable to the defendant's conduct.” This is consistent
with Sorrells and Adams, read together. See also Gantt v. Sentry Insurance, 1
Cal.4th 1083, 1095, 824 P.2d 680, 687-688, 4 Cal.Rptr.2d 874, 881-882 (1992).
To hold otherwise would reduce the at-will doctrine to a virtual nullity, for it
would leave this court (and the trial court as well) without any standard by which
to assess the so-called policy being urged upon us in a given case.

| am aware that other courts have adopted public policy exceptions that are
more expansive and based on broader foundations than ours. See Martin
Marietta Corp. v. Lorenz, 823 P.2d 100, 106 & n. 3 (Colo.1992) (noting thirty-
seven jurisdictions with some sort of public policy exception to the at-will
doctrine). One court, for example, has defined "public policy" as "that principle
of law which holds that no one can lawfully do that which tends to be injurious
to the public or against the public good." Boyle v. Vista Eyewear, Inc., 700
S.W.2d 859, 871 (Mo.Ct.App.1985). But this definition illustrates just how
nebulous the concept of public policy can be. What court can, with any
reasonable degree of certainty, identify "the public good" or decide just what is
"injurious to the public"? One person's notion of public injury may well be
another person's societal good. Indeed, the very notion of "public policy" is
often vague and exists primarily in the eye of the beholder. In general, | believe
that courts should refrain from trying to determine or articulate public policy.
Unless the issue to be decided directly affects the administration of justice or
the judicial process, or the application of established legal principles, courts
should generally abstain from making declarations of public policy. Such
pronouncements should be left to the other branches of government,
particularly the legislature, which is in a far better position than a court to make
policy decisions on behalf of the citizenry.

The common law that the courts of the District of Columbia have developed
over the years is that employment is at will unless a contract or a statute
provides otherwise, or unless there is a "public policy" exception. This case
does not alter that basic legal framework; it presents only the question whether
Ms. Carl's situation involves a proper public policy exception. | do not question
the judicial power to "revis[e] and enlarg[e] the common law ... to meet the



changes of a dynamic society,"® and to look to prior decisions for guidance in
recognizing and enforcing some policy that has already been established by the
executive or legislative branch of the government. Indeed, judges throughout the
land do exactly that on a daily basis. Where | disagree with some of my
colleagues is over the suggestion that a judge or group of judges may create
public policy and then enforce it. | am unwilling to accept the notion that a court
can or should go that far, for policy-making is not part of the "usual judicial
function." Linkins, supra note 5, 87 U.S.App. D.C. at 355, 187 F.2d at 361.

Judge Ferren's separate opinion, although primarily addressed to Judge
Steadman's dissent, appears to find an inconsistency between my view of the
general advisability of 164 abstention by the courts from declaring public policy
and this court's decision in Williams v. Baker, 572 A.2d 1062 (D.C.1990) (en
banc). In Williams, however, while we recognized that the issue presented there
(whether, and to what extent, a plaintiff can recover tort damages for fear of
harm to a third person) was "a question of policy for the court" to decide, id. at
1072, we were referring to "policy" in the sense of "the framework of traditional
and accepted negligence principles," id. at 1073 (citation omitted). Within that
framework we modestly expanded the scope of recovery for the tort of negligent
infliction of emotional distress. That is very different from a court's undertaking
in every case of claimed wrongful discharge to "balance the interests of the
employee, the employer, and the public," Pierce v. Ortho Pharmaceutical

Corp., 84 N.J. 58, 71, 417 A.2d 505, 511 (1980), and decide for itself the proper
“public policy" outcome of the dispute. In this regard we are mindful of what the
Supreme Court of California has said:

"[PJublic policy" as a concept is notoriously resistant to precise definition, and
[therefore] courts should venture into this area, if at all, with great care and due
deference to the judgment of the legislative branch, "lest they mistake their own
predilections for public policy which deserves recognition at law."

* ok Kk ok X

... [Clourts in wrongful discharge actions may not declare public policy without a
basis in either the constitution or statutory provisions. A public policy exception
carefully tethered to fundamental policies that are delineated in constitutional or
statutory provisions strikes the proper balance among the interests of employers,
employees, and the public. The employer is bound, at a minimum, to know the



fundamental public policies of the state and nation as expressed in their
constitutions and statutes; so limited, the public policy exception presents no
impediment to employers that operate within the bounds of law. Employees are
protected against employer actions that contravene fundamental state policy.
And society's interests are served through a more stable job market, in which its
most important policies are safeguarded.

Gantt v. Sentry Insurance, supra, 1 Cal.4th at 1095, 824 P.2d at 687-688, 4
Cal.Rptr.2d at 881-882 (citations omitted; emphasis in original). Like the court

in Gantt, this court in the past has sought to make sure that any judicially
recognized public policy exception to the at-will doctrine is "carefully
tethered"® to rights officially recognized in statutes or regulations by the elected
representatives of the people the "public" whose policy we are talking about.

Future requests to recognize such exceptions, therefore, should be addressed
only on a case-by-case basis. This court should consider seriously only those
arguments that reflect a clear mandate of public policy i.e., those that make a
clear showing, based on some identifiable policy that has been "officially
declared"" in a statute or municipal regulation, or in the Constitution, that a new
exception is needed. Furthermore, there must be a close fit between the policy
thus declared and the conduct at issue in the allegedly wrongful termination.®

Ms. Carl maintains that D.C.Code § 1-224 embodies just such a policy as | have
been *165 talking about, namely, the promotion and protection of every citizen's
right to testify before the legislature. Section 1-224, quoted in footnote 2 of the
Per Curiam opinion, ante at 160, prohibits any endeavor "to influence,
intimidate, or impede any witness in any proceeding before the Council" and
specifies the prohibited means: "corruptly or by threat of force, or by any
threatening letter or communication." The statute also makes it a crime to
"injure[] any ... witness in [her] person or property ... on account of [her]
testifying or having testified to any matter pending" before the Council. Although

the alleged firing of Ms. Carl by Children's Hospital because she testified before
the Council an allegation which we must accept as true for the purposes of a

Rule 12(b)(6) motion to dismiss is not expressly prohibited by section 1-224,
Ms. Carl contends that it fits within the scope of the public policy expressed in



the statutory prohibition against "injur[ing] a witness in [her] person or property"
because of that witness' testimony.

This court has not had occasion to interpret D.C.Code § 1-224, nor is it called
upon to do so here. In particular, we need not conclude and would be hard-

pressed to conclude that Children's Hospital violated this criminal statute
when it fired Ms. Carl. Rather, in determining whether a public policy exception
to the at-will doctrine applies to this case, we need only decide whether the
alleged firing because Ms. Carl testified before the Council is sufficiently within
the scope of the policy embodied in the statute so that a court may consider
imposing liability on Children's Hospital for Ms. Carl's termination for otherwise
permissible reasons. Although the question is not an easy one to answer, | think
the statute speaks with sufficient clarity to entitle Ms. Carl to proceed beyond a
motion to dismiss her complaint under Rule 12(b)(6). In the context of this case, |
read section 1-224 as a declaration of policy by the Council seeking to ensure
the availability of information essential to its legislative function by imposing
criminal penalties on anyone who seeks to impede Council access to such
information.

A couple of examples may clarify application of the statutory policy in the
employer-employee context. It seems clear enough that, under section 1-224,
an employer could not slash the tires of an employee's car in retaliation for that
employee's testifying before the Council. Nor could the employer send a letter
threatening to do so as a way of frightening the employee into not giving
testimony. Such thuggery, however, is not likely to be the manner in which an
employer would choose to impede or injure an employee whom it does not want
to testify before the Council. An employer's most effective power to injure an
employee arises from the employment relationship itself. There are many actions
that an employer could take against an employee which conceivably could

"influence, intimidate, or impede" that employee's testimony before the Council.
But the most severe and most effective one the one that would inflict the

greatest injury on the person or property of the employee is the termination of
employment. That is the injury that Ms. Carl has alleged. Given the intent of the
Council in section 1-224 to shield persons who testify before it from retaliation
against their person or property interests, | think she is entitled to prove that
injury if she can, and therefore the dismissal of her complaint should be
reversed.®



FERREN, Associate Judge, with whom MACK, Senior Judge, joins,
concurring:

| join the per curiam opinion. | join Judge TERRY'S Part IA. (except for the last
clause rejecting Ms. Carl's "other arguments"). | also join Judge TERRY'S Part
(except for footnote 9 rejecting "Ms. Carl's other two arguments"). In addition, |
join Judge SCHWELB'S and Judge MACK'S opinions (including Judge MACK'S
dissent at division in Carl v. Children's Hospital, 657 A.2d 286 (D.C.1995)), which
elaborate very ably why the public policy exception to the at-will employment
doctrine applies more broadly than Judge TERRY would have it in Part IB. of his
opinion.

| write separately to address the dissenting opinion of Judge STEADMAN calling
upon critics of the at-will doctrine to address their concerns not to this court but
exclusively to the legislature, "the body that is ... manifestly better positioned to
make such determinations." Post at 196. | believe that Judge STEADMAN
ignores the traditional, continuing responsibility of the courts to keep shaping
the common law in response to evolving cultural norms, as applied to changing
social and economic circumstances.

..
A.

Judge STEADMAN would require that "public policy exceptions to the at-will
employment doctrine be fashioned exclusively by the legislature" because, first,

"the legislature is the proper organ of government to make and define the scope
of public policy." Post at 197. He is half right and thus half wrong. The courts
as well as the legislature unquestionably and legitimately make public policy
every day; "it is indisputable that our legal system assigns to courts a creative
role in improving law."" Indeed, "[a] tradition of law improvement by creative
judicial action has been part of the common law system from a point as near its

beginnings as a custom can be said to have become tradition."®

This court sitting en banc has noted that, at the time of Blackstone,
"adjudication consisted of a search for the right or true rules of law [ijn
accordance with the thesis that they always had been the law."" Because
judges accordingly "found" the law, they could not be said to have "made" law.
Later, the positivist school represented by John Austin "conceived of judges not
as mere discoverers but as active creators of the law."™ In overruling precedent,



therefore, judges in Austin's eyes did not merely discover error, as Blackstone
would have it; they participated, rather, in "the dynamic process of redefinition
and reformation that advanced the evolution of the law."" This latter view is the
more realistic one. Common law judges from time to time do "make" law,
however incrementally; indeed, they always have done so.

In this jurisdiction, for example, the United States Court of Appeals for the
District of Columbia abolished common law charitable immunity, allowing a
nurse acting in the course of duty, to recover damages from her nonprofit
hospital employer for injuries caused when another hospital employee

violently and thus negligently pushed a *167 swinging door into her.®Later,
that court declared a furniture store installment sale contract unenforceable
because its terms were "unconscionable" a clear declaration and application
of public policy, by judges, to protect consumers against a retailer's
overreaching.” In doing so, the federal court was exercising its discretionary
appellate authority at the time to overrule this court, which had held that the
consumer should look not to the courts but to Congress for relief.®! A few years
later, in an expansive act of statutory interpretation, the same federal court ruled
that a landlord could not lawfully retaliate by evicting, on the usual thirty days'
notice, a month-to-month tenant who had reported housing code violations on
the premises, despite the absence of any provision in the housing law that could
be read as expressly prohibiting retaliatory eviction.” Again, the court overruled
this court, which had seen no such provision and said: "If, as some believe, the
law relating to landlords and tenants is outdated, it should be brought up to date
by legislation and not by court edict."™

This court had not always declined to advance the law where the public lacked
adequate protection. In 1962, for example, in a products liability suit for breach
of implied warranty, we eliminated the common law privity requirement which
had prevented users of defective products from suing the

manufacturers.""! Noting that "[m]ethods of commerce have drastically changed
in the twentieth century," we invoked public policy to change the applicable rule
of law:

The policy of protecting the public from injury ... outweighs allegiance to a rule of
law which, if observed, might produce great injustice. It is a new obligation
attendant upon a new era.... Irrespective of the early rulings in this jurisdiction ...



we are convinced that the buying public in the District of Columbia is better
protected by eliminating the requirement for contractual privity...."?

In 1978, this court again changed the law by extending the basis for
manufacturer's liability from breach of implied warranty to strict liability in tort,
and from the sale of goods to the sale of newly constructed cooperative
homes.""® Twelve years later, in 1990, this court further expanded the law,
changing the rule governing recovery of damages for negligent infliction of
emotional distress. Previously, recovery had been limited to cases where the
emotional injury flowed from direct physical injury; we rewrote the law,
modestly, to allow recovery without physical injury if the plaintiff, in witnessing
physical danger to a member of her immediate family, was in a zone of physical
danger herself and, as a result, feared for her own safety."" Over fifty years

earlier in 1939, the federal court of appeals had called the rule we eventually

discarded in 1990 barring recovery for "“"'mental pain or suffering caused by
shock from the accident, not traceable to the physical injuries'" a rule of law
"counter to the whole current of modern authority."" At that time, in recognizing
a new tort of intentional infliction of emotional distress resulting in physical

harm, the court elaborated on its role as law-maker:

[lIf we are in one of the "open spaces" in the law of this jurisdiction we must fill it
as well as we can, with a view to the social *168 interests which seem to be
involved and with such aid as we can get from authorities elsewhere and from
"logic, and history, and custom, and utility, and the accepted standards of right
conduct." We cannot evade this duty; for unless we establish a right in the
plaintiff we establish a privilege or immunity in the defendant. The fact that the
question is novel in this jurisdiction does not mean that the plaintiff cannot
recover.[®

Judge STEADMAN'S deference to the legislature as the exclusive source for law
reform through the application of public policy, therefore, is entirely out of step
with the traditional law-making role the courts of this jurisdiction have long
carried out as custodians of an ever-evolving common law. Without doubt, there
are two agencies for change in the law that seek to identify and apply sound
public policy: the legislature and the courts.



Plainly, employment law falls within the law-making function of the courts, as
well as the legislature. Whatever one thinks of the at-will employment doctrine,
the praise or blame belongs, historically, to the state courts, which invented it.
At English common law, employment for an indefinite duration was presumed to
be for a year."? In the United States, however, the courts sooner or later
adopted the at-will employment doctrine, as articulated in an oft-cited 1877
legal treatise by Horace G. Wood.!"®

There has been a lively debate whether Wood actually created the at-will rule
himself or based it on discernible precedent.'"There also has been controversy
over whether the rule had its origins in economic pressures®” or, more
parochially, in the courts' desires to free their dockets of employment cases
believed unsuitable for juries to decide.?" Apparently no one, however, disputes
the origins of the at-will doctrine: the courts, not the legislatures.

The mid-nineteenth century codification movement led by David Dudley Field in
New York reflected proposed codifications of judge-made employment law, not
a fresh legislative initiative focused on developing the best rules;?? and, to the
extent state legislatures adopted the at-will employment rule later in the
nineteenth century, they borrowed the approaches adopted earlier by the states'
highest courts.” This is not to say the legislatures had no proper role in the
field, then or now. It is to say that the courts were the first public institutions to
get involved in identifying and applying the fundamental norms governing
employer-employee relationships.

Obviously, the legislature got busy in the employment field as issues of
child labor, industrial safety, minimum wages, and trade unions emerged,
although for awhile the Supreme Court used substantive due process to limit
what the legislature could do.?* As the twentieth century unfolded, however,
various legislative protections for employees began to survive. In the very term
when the Supreme Court protected an employer who had discharged an
employee for union activity,”® the Court was persuaded by attorney Louis D.
Brandeis to uphold the constitutionality of an Oregon law limiting women's

factory work to ten hours a day.”®

This is not to say, however, that the courts began to lose their own traditional
common law role as the legislature started to protect employees. To the
contrary, this court held not long ago in Adams v. George W. Cochran &



Co., 597 A.2d 28, 30-34 (D.C.1991) on the basis of a common law "public
policy exception" that an at-will employee has a claim in tort for wrongful
discharge if fired because of her refusal to violate a statute or municipal
regulation. The en banc court holds today, moreover, that we retain a role in
fashioning exceptions to the at-will rule when circumstances dictate change.
Judge STEADMAN, however, takes an exceptionally extreme position, basically
saying: the legislators over the years have shown enough involvement with
employer-employee rights for us to get out of the business and let them take
charge of the at-will issue entirely. (Under the logic of his analysis, therefore, we
should overrule Adams today to permit the Council to decide what happens
when an employer fires an employee for a refusal to break the law at the
employer's request.)

My purpose here is to show that the dissenting attitude reflects, really, an
abdication of the role of common law judges, at least in the employment field.
As elaborated below, this court, no less than the Council of the District of
Columbia, has a legitimate responsibility for deciding what public policy
exceptions to the at-will doctrine should be acknowledged and applied. The
Council can override our decisions if it finds them undesirable, but, until the
Council does so, our decisions based on public policy are as legitimate in
changing the law applicable to at-will employment as any rule of law the Council
itself may choose to adopt.

A question immediately suggests itself: are there no limits on the court's law-
making authority in the employment field? Appellee Children's Hospital says
there are limits and offers mostly a practical, not a normative, response. It
argues that the legislature should assume full responsibility for enacting all
wrongful discharge law because litigation to establish new legal theories in this
field is counter-productive. The hospital says that litigation is too costly;
employee wages are therefore suppressed by the employer's need to allocate
resources for defense of novel wrongful discharge claims; most suits are
brought by ex-employees who belonged to the managerial and professional
ranks, not by lower-level workers, so the public overall will not benefit from
expanded theories of recovery; litigation requires years before resolution; lawyer
enrichment is a principal benefit; wrongful discharge claims where the courts
step in breed doctrinal confusion and unpredictability for employer and



employee alike; for all these reasons alternative dispute resolution is to be
preferred over litigation; and, in any event, legislation is superior to any wrongful
discharge rules a court is likely to fashion in particular, legislation along the
lines of the Model Employment Termination Act (META)?” drafted by the
National Conference of Commissioners on Uniform State Laws.

Virtually all these reasons could be applied to any legal field where a claimant
asserts common law rights through litigation; appellee, fundamentally, is
opposed to lawsuits. As to the preference for alternative dispute resolution, it is
important to recognize that arbitration, as well as mediation, are as available for
common law, as for statutory, claims; in this jurisdiction trial courts are
authorized to push such alternatives before trying any civil lawsuit when

circumstances suggest they might help.?®

If we recognize (as we must) that wrongful discharge claims are going to be
made, the issue then posed is whether new wrongful discharge law should be
made, as appropriate, by common law litigation or only by legislation. | say that
both should be available, for two reasons.

First, comprehensive legislation is not necessarily going to provide more
equitable results, or less litigation, than individual lawsuits. A Montana statute
broadly permitting discharge of employees only for "good cause" is an example

of legislation that apparently has resolved very little and, quite obviously, invites
litigation.?® Moreover, adoption of META even if we assume it to be the most

carefully crafted, equitable formulation available is not going to be a panacea
that eliminates, or even necessarily reduces, litigation. Statutes spawn lawsuits,
just as the common law does, and the fundamentals of META have been
seriously challenged.®™ In sum, no one has established to my satisfaction that
we ought simply to abandon our common law responsibility to evaluate wrongful
discharge claims on their merits, in favor of waiting for comprehensive legislative
treatment that is likely to present its own controversies, its own vortex of
litigation, and of considerable significance may never come to pass here.

Second, the Council over the years has chosen to treat employment discharge
issues on an individual, not a comprehensive, basis much like the court itself
deals with particular cases. This not only leaves room for both law-making
institutions to act but also reflects a pattern where the Council can be said to
have invited the local courts to continue taking their common law initiatives.



Specifically, the Council has enacted legislation to provide administrative and/or
judicial remedies against an employer who: fires an employee for serving on jury
duty,®" discharges an employee who seeks worker's compensation benefits for

%2 |ets an employee go for a wide range of discriminatory

on-the-job injury,
reasons,®¥ discharges an employee for complaining about health and safety
violations,®* fires someone for filing charges against an employer who violates
the employee's right to family and medical leave,” retaliates against a
"whistleblowing" D.C. government employee who discloses to a superior, or to a
public body, a violation of law or misuse of government resources,?*® or
discriminates against any employee for providing information in connection with

an investigation of a potentially improper government contract.””

When the Council recently looked at a wrongful discharge issue, it focused
exclusively on a very narrow, precisely drawn concern: protection of employees
who provide food, janitorial, and nonprofessional health care services. The
Council enacted legislation that requires contractors who take over contracts for
the provision of such services to hire their predecessors' employees for a period
of ninety days and, after evaluations, 171 to offer continued employment if
performance has been satisfactory.®® Remedies of back pay and costs,
including attorney's fees, are provided.® Of significance here, this legislation
also provides:

This chapter shall not be construed to limit an employee's right to bring a
common law cause of action for wrongful termination.””

Even more recently, in the context of a government procurement statute
affording whistleblowers the right to sue their employer if subjected to retaliatory
discharge, the Council provided:

The provisions of this act are not exclusive, and the remedies shall be in addition
to any other remedies provided for in any other law or available under common
Jaw. 11

Legislation typically is the result of initiative and advocacy by groups interested
in particular issues. The legislative list of wrongful discharge provisions in this
jurisdiction obviously indicates evidence of employer retaliation against
employees in a variety of situations that employee groups have brought,
forcefully, to the Council's attention. We cannot say from this diverse list,
however, that the legislature is perfectly satisfied with the law as is. Legislative



inaction in one or more particular areas does not necessarily signify a
legislature's endorsement of the status quo.

Furthermore, there is no indication that the Council has expressed, or implied, a
desire to keep the wrongful discharge area to itself. To the contrary, as we have
seen, when recently enacting displaced workers legislation the Council
expressly preserved the "employee's right to bring a common law cause of
action for wrongful termination."? The Council, of course, has shown that it
knows how to cover a field; we would be entirely off base if we were not to
conclude that the Council had preempted, for example, the legal fields
represented by the exhaustive list of Human Rights Act prohibitions against
discrimination in employment,”® or the comprehensive Rental Housing Act rules
governing evictions of tenants at will,* or the detailed Workers Compensation
Act provisions addressing on-the-job injuries.”® But wrongful discharge
legislation, enacted in individual pieces over the years, leaves room for common
law courts to complement the legislature by acting "in one of the ‘open spaces'
in the law of this jurisdiction"“® to address on the merits, "yes" or "no," the
claims of litigants like Linda Carl, rather than simply punting the subject to the
legislature unless, of course, there are other persuasive reasons why, in this
particular area of the law, the legislature is the only agency of government that
should act. | turn, more specifically, to that final inquiry.

Judge STEADMAN offers two reasons why he believes the legislature is better
suited than the court to address the subject: "public policy exceptions fashioned
by the legislature have the benefit of providing clear notice to employers and
employees prior to accrual of a cause of action," post at 197, and "the nature
and extent of the remedy provided by legislatively enacted public policy
exceptions can be tailored to fit the harm in accordance with existing statutes in
a way we cannot," post at 197.

Before specifically addressing these points, | would note that Judge
STEADMAN'S views broadly attacking the court's invocation of public policy

to change the common law cannot logically be limited to employment
law; they represent a broadside against virtually any law-making we are called
upon to do as a common law court. | read in Judge STEADMAN'S reasoning a
repudiation of all evolutionary changes the courts of this jurisdiction have



adopted in our local jurisprudence of the kinds illustrated earlier in Part I.,
whether in the areas of consumer credit protection, landlord and tenant
relations, infliction of emotional distress, or manufacturer's liability. My
colleague's principles, in short, comprise an attack on this court's common law
role, not merely on our possible expansion of an employment rule.

A.

As to my colleague's concern about notice, it is true that a statute commonly is
written to operate prospectively (although that is not always the case!*’),
whereas a judicial decision typically will apply a new rule in favor of the party
who advocated it, even though the loser will be told after the fact that he or she
committed a wrong. The common law, however, has always evolved in this way,
but usually with plenty of warning from legal articles and treatises, from
developments in other states, and even from prior judicial decisions that fire
warning shots across the bow in the jurisdiction where a change eventually is
made. | doubt that the parties who lost the decisions in the cases discussed
earlier were greatly surprised; surely the lawyers had counseled their clients that
change might be coming (so that settlement might prudently be pursued).
Moreover, in many if not most of the cases, legal counsel is likely to have given
their clients warnings before the conduct found actionable took place.

In any event, the courts, like the legislature, rule prospectively when
circumstances warrant."® Courts can be as flexible as the legislature in
announcing the impact of new judicial doctrine. Almost twenty years ago, for
example, this court, sitting en banc, provided four criteria*® to govern when a
new rule of law announced by the court should apply retroactively, partially
retroactively to give the prevailing party the benefit of the new rule but otherwise
prospectively, or purely prospectively. Judge STEADMAN'S "notice" rationale,
therefore, is weak indeed.

B.

The suggestion that the legislature can fine-tune remedies more effectively than
the courts is also overstated. Of course legislatures can grant particular
remedies and withhold others, including attorney's fees as an incentive or
disincentive. But so can the courts. Historically, courts of equity came into being
precisely because the law courts, affording damage remedies, had too little
flexibility in granting appropriate relief. The courts today, therefore, including the



courts of this jurisdiction, have considerable flexibility in crafting remedies, and
there is no reason to suppose if we were to announce a new public policy
exception to thwart a particular at-will discharge that we could not adequately
evaluate the circumstances for purposes of deciding whether an equitable
remedy, such as reinstatement, should accompany a legal remedy
awarding back pay or other damages.

IV.

The development of the law has always been dynamic, with courts and
legislatures alike initiating change as situations are presented. Sometimes the
legislatures follow the courts, as they did, for example, when adopting the
Uniform Commercial Code that incorporated the doctrine of
unconscionability,®® recognized first as a common law development;®" or when
enacting, in this jurisdiction, legislation reflecting earlier judicial action® to
protect tenants against retaliatory eviction for reporting housing code

violations.?®

On other occasions the courts follow the legislature, as this court did, for
example, by interpreting the Council's legislation governing summary
possession actions as preempting the landlord's common law right of self-help
to evict a tenant.*Similarly, we held that when the Council enacted a statute
requiring employers to provide reasonably safe working conditions for wage
earners, the common law defense of contributory negligence could not be used
to bar recovery for an injury caused by the employer's failure to comply with the
statute and related regulations.” The fact that the legislature has acted one or
more times in a broad area of the law, therefore, does not mean that the courts
are duty-bound to stay entirely away from it. To the contrary, the courts often
have to change common law rules in that area to help make the new legislation
work. As | see it, therefore, only when the legislature enacts a comprehensive,
preemptive statutory scheme is the court precluded from introducing common
law modifications of the rights the legislature created.

Furthermore, if the courts move too far into an area the legislature wants for
itself, or even if the legislature merely dislikes what the courts do in a
substantive area the legislature has never touched, the legislature can erase a
judge-made law (a prerogative the court itself has over the legislature only in the
event legislation is held unconstitutional). The Council has shown it can override,



sometimes swiftly, any statutory interpretation not to its liking® and thus easily
could abolish, if it wishes, any common law defense or remedy we might create
in the employment area.

What we have, therefore, are two dynamic lawmakers generators of public
policy that function sometimes in separate spheres (e.g., common law courts
do not enact criminal laws) but typically act, as | have tried to demonstrate,
to improve the law in the same arenas; e.g. landlord and tenant, consumer
protection, tort law, and employer-employee relations. It is important to keep in
mind that the ideas underlying some of the very statutes that protect people
against unconscionable and retaliatory behavior reflect doctrines created by the
courts interpreting an evolving common law. In fact, to bring the analysis
squarely to the case before us, the United States Court of Appeals for the
District of Columbia Circuit, in using public policy to ban retaliatory evictions,
relied by analogy on a California case that was the first to apply the public policy
exception to an employer's retaliatory, and thus wrongful, discharge of an
employee.?”!

My concern here is not so much whether this court rejects a particular proffered
basis for adopting a public policy exception to the at-will employment

rule though I certainly agree with my colleagues in the majority that Carl should
be permitted to proceed with her claim. My principal concern, rather, is that
some members of the court would reject such an exception automatically, out of
a blind deference to a conclusively presumed legislative prerogative. To the
contrary, however, the history of the common law in this country shows that
courts and legislatures alike make law on the basis of public policy. The courts,
of course, must be cautious and judicious in doing so out of profound regard for
the fact that judge-made law should only bring change, usually incremental in

nature, that corresponds to norms which the public-at-large has predominantly
accepted or very likely would find acceptable.

Reasonable persons will differ over how far the courts should go in any
particular situation, but one should not lose sight of the legislature's prerogative
to overrule court decisions when no constitutional issue is involved. The court's
common law duty to assure a just result in areas where the legislature has
remained silent and where injury demands a remedy coupled with a
legislative check on adjudication that goes too far, reflects a judicial law-making
tradition | am not willing to repudiate in this case or any other.



For the foregoing reasons, and because | believe Judge SCHWELB, Judge
