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§ 17.10 How does the Secretary make 
efforts to accommodate intergov-
ernmental concerns? 

(a) If a state process provides a state 

process recommendation to the Depart-

ment through its single point of con-

tact, the Secretary either— 
(1) Accepts the recommendation; 
(2) Reaches a mutually agreeable so-

lution with the state process; or 
(3) Provides the single point of con-

tact with such written explanation of 

the decision, as the Secretary in his or 

her discretion deems appropriate. The 

Secretary may also supplement the 

written explanation by providing the 

explanation to the single point of con-

tact by telephone, other telecommuni-

cation, or other means. 
(b) In any explanation under para-

graph (a)(3) of this section, the Sec-

retary informs the single point of con-

tact that: 
(1) The Department will not imple-

ment its decision for at least ten days 

after the single point of contact re-

ceives the explanation; or 

(2) The Secretary has reviewed the 

decision and determined that, because 

of unusual circumstances, the waiting 

period of at least ten days is not fea-

sible. 

(c) For purposes of computing the 

waiting period under paragraph (b)(1) 

of this section, a single point of con-

tact is presumed to have received writ-

ten notification 5 days after the date of 

mailing of such notification. 

§ 17.11 What are the Secretary’s obliga-
tions in interstate situations? 

(a) The Secretary is responsible for: 

(1) Identifying proposed Federal fi-

nancial assistance that have an impact 

on interstate areas; 

(2) Notifying appropriate officials 

and entities in states which have 

adopted a process and which select the 

Department’s program or activity. 

(3) Making efforts to identify and no-

tify the affected state, areawide, re-

gional, and local officials and entities 

in those states that have not adopted a 

process under the Order or do not se-

lect the Department’s program or ac-

tivity; 

(4) Responding pursuant to § 17.10 of 

this part if the Secretary receives a 

recommendation from a designated 

areawide agency transmitted by a sin-

gle point of contact, in cases in which 

the review, coordination, and commu-

nication with the Department have 

been delegated. 
(b) The Secretary uses the procedures 

in § 17.10 if a state process provides a 

state process recommendation to the 

Department through a single point of 

contact. 

§ 17.12 How may a state simplify, con-
solidate, or substitute federally re-
quired state plans? 

(a) As used in this section: 
(1) Simplify means that a state may 

develop its own format, choose its own 

submission date, and select the plan-

ning period for a state plan. 
(2) Consolidate means that a state 

may meet statutory and regulatory re-

quirements by combining two or more 

plans into one document and that the 

state can select the format, submission 

date, and planning period for the con-

solidated plan. 
(3) Substitute means that a state may 

use a plan or other document that it 

has developed for its own purposes to 

meet Federal requirements. 
(b) If not consistent with law, a state 

may decide to try to simplify, consoli-

date, or substitute federally required 

state plans without prior approval by 

the Secretary. 
(c) The Secretary reviews each state 

plan that a state has simplified, con-

solidated, or substituted and accepts 

the plan only if its contents meet Fed-

eral requirements. 

§ 17.13 May the Secretary waive any 
provision of these regulations? 

In an emergency, the Secretary may 

waive any provision of these regula-

tions. 

PART 18—RULES OF PRACTICE AND 
PROCEDURE FOR ADMINISTRA-
TIVE HEARINGS BEFORE THE OF-
FICE OF ADMINISTRATIVE LAW 
JUDGES 

Subpart A—General 

Sec. 

18.1 Scope of rules. 

18.2 Definitions. 

18.3 Service and filing of documents. 

18.4 Time computations. 
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18.5 Responsive pleadings—answer and re-

quest for hearing. 

18.6 Motions and requests. 

18.7 Prehearing statements. 

18.8 Prehearing conferences. 

18.9 Consent order or settlement; settle-

ment judge procedure. 

18.10 Parties, how designated. 

18.11 Consolidation of hearings. 

18.12 Amicus curiae. 

18.13 Discovery methods. 

18.14 Scope of discovery. 

18.15 Protective orders. 

18.16 Supplementation of responses. 

18.17 Stipulations regarding discovery. 

18.18 Written interrogatories to parties. 

18.19 Production of documents and other 

evidence; entry upon land for inspection 

and other purposes; and physical and 

mental examination. 

18.20 Admissions. 

18.21 Motion to compel discovery. 

18.22 Depositions. 

18.23 Use of depositions at hearings. 

18.24 Subpoenas. 

18.25 Designation of administrative law 

judge. 

18.26 Conduct of hearings. 

18.27 Notice of hearing. 

18.28 Continuances. 

18.29 Authority of administrative law judge. 

18.30 Unavailability of administrative law 

judge. 

18.31 Disqualification. 

18.32 Separation of functions. 

18.33 Expedition. 

18.34 Representation. 

18.35 Legal assistance. 

18.36 Standards of conduct. 

18.37 Hearing room conduct. 

18.38 Ex parte communications. 

18.39 Waiver of right to appear and failure 

to participate or to appear. 

18.40 Motion for summary decision. 

18.41 Summary decision. 

18.42 Expedited proceedings. 

18.43 Formal hearings. 

18.44 [Reserved] 

18.45 Official notice. 

18.46 In camera and protective orders. 

18.47 Exhibits. 

18.48 Records in other proceedings. 

18.49 Designation of parts of documents. 

18.50 Authenticity. 

18.51 Stipulations. 

18.52 Record of hearings. 

18.53 Closing of hearings. 

18.54 Closing the record. 

18.55 Receipt of documents after hearing. 

18.56 Restricted access. 

18.57 Decision of the administrative law 

judge. 

18.58 Appeals. 

18.59 Certification of official record. 

Subpart B—Rules of Evidence 

GENERAL PROVISIONS 

18.101 Scope. 

18.102 Purpose and construction. 

18.103 Rulings on evidence. 

18.104 Preliminary questions. 

18.105 Limited admissibility. 

18.106 Remainder of or related writings or 

recorded statements. 

OFFICIAL NOTICE 

18.201 Official notice of adjudicative facts. 

PRESUMPTIONS 

18.301 Presumptions in general. 

18.302 Applicability of state law. 

RELEVANCY AND ITS LIMITS 

18.401 Definition of relevant evidence. 

18.402 Relevant evidence generally admis-

sible; irrelevant evidence inadmissible. 

18.403 Exclusion of relevant evidence on 

grounds of confusion or waste of time. 

18.404 Character evidence not admissible to 

prove conduct; exceptions; other crimes. 

18.405 Methods of proving character. 

18.406 Habit; routine practice. 

18.407 Subsequent remedial measures. 

18.408 Compromise and offers to com-

promise. 

18.409 Payment of medical and similar ex-

penses. 

18.410 Inadmissibility of pleas, plea discus-

sion, and related statements. 

18.411 Liability insurance. 

PRIVILEGES 

18.501 General rule. 

WITNESSES 

18.601 General rule of competency. 

18.602 Lack of personal knowledge. 

18.603 Oath or affirmation. 

18.604 Interpreters. 

18.605 Competency of judge as witness. 

18.606 [Reserved] 

18.607 Who may impeach. 

18.608 Evidence of character and conduct of 

witness. 

18.609 Impeachment by evidence of convic-

tion of crime. 

18.610 Religious beliefs or opinions. 

18.611 Mode and order of interrogation and 

presentation. 

18.612 Writing used to refresh memory. 

18.613 Prior statements of witnesses. 

18.614 Calling and interrogation of wit-

nesses by judge. 

18.615 Exclusion of witnesses. 

OPINIONS AND EXPERT TESTIMONY 

18.701 Opinion testimony by lay witnesses. 

18.702 Testimony by experts. 
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18.703 Bases of opinion testimony by ex-

perts. 

18.704 Opinion on ultimate issue. 

18.705 Disclosure of facts or data underlying 

expert opinion. 

18.706 Judge appointed experts. 

HEARSAY 

18.801 Definitions. 

18.802 Hearsay rule. 

18.803 Hearsay exceptions; availability of 

declarant immaterial. 

18.804 Hearsay exceptions; declarant un-

available. 

18.805 Hearsay within hearsay. 

18.806 Attacking and supporting credibility 

of declarant. 

AUTHENTICATION AND IDENTIFICATION 

18.901 Requirement of authentication or 

identification. 

18.902 Self-authentication. 

18.903 Subscribing witness’ testimony un-

necessary. 

CONTENTS OF WRITINGS, RECORDINGS, AND 

PHOTOGRAPHS 

18.1001 Definitions. 

18.1002 Requirement of original. 

18.1003 Admissibility of duplicates. 

18.1004 Admissibility of other evidence of 

contents. 

18.1005 Public records. 

18.1006 Summaries. 

18.1007 Testimony or written admission of 

party. 

18.1008 Functions of the judge. 

APPLICABILITY 

18.1101 Applicability of the rules. 

18.1102 [Reserved] 

18.1103 Title. 

18.1104 Effective date. 

APPENDIX TO SUBPART B—REPORTER’S NOTES 

AUTHORITY: 5 U.S.C. 301; 5 U.S.C. 551–553; 5 

U.S.C. 571 note; E.O. 12778; 57 FR 7292. 

SOURCE: 48 FR 32538, July 15, 1983, unless 

otherwise noted. 

Subpart A—General 

§ 18.1 Scope of rules. 

(a) General application. These rules of 

practice are generally applicable to ad-

judicatory proceedings before the Of-

fice of Administrative Law Judges, 

United States Department of Labor. 

Such proceedings shall be conducted 

expeditiously and the parties shall 

make every effort at each stage of a 

proceeding to avoid delay. To the ex-

tent that these rules may be incon-

sistent with a rule of special applica-

tion as provided by statute, executive 

order, or regulation, the latter is con-

trolling. The Rules of Civil Procedure 

for the District Courts of the United 

States shall be applied in any situation 

not provided for or controlled by these 

rules, or by any statute, executive 

order or regulation. 

(b) Waiver, modification, or suspension. 

Upon notice to all parties, the adminis-

trative law judge may, with respect to 

matters pending before him or her, 

modify or waive any rule herein upon a 

determination that no party will be 

prejudiced and that the ends of justice 

will be served thereby. These rules 

may, from time to time, be suspended, 

modified or revoked in whole or part. 

§ 18.2 Definitions. 

For purposes of these rules: 

(a) Adjudicatory proceeding means a 

judicial-type proceeding leading to the 

formulation of a final order; 

(b) Administrative law judge means an 

administrative law judge appointed 

pursuant to the provisions of 5 U.S.C. 

3105 (provisions of the rules in this part 

which refer to administrative law 

judges may be applicable to other Pre-

siding Officers as well); 

(c) Administrative Procedure Act means 

those provisions of the Administrative 

Procedure Act, as codified, which are 

contained in 5 U.S.C. 551 through 559; 

(d) Complaint means any document 

initiating an adjudicatory proceeding, 

whether designated a complaint, ap-

peal or an order for proceeding or oth-

erwise; 

(e) Hearing means that part of a pro-

ceeding which involves the submission 

of evidence, either by oral presentation 

or written submission; 

(f) Order means the whole or any part 

of a final procedural or substantive dis-

position of a matter by the administra-

tive law judge in a matter other than 

rulemaking; 

(g) Party includes a person or agency 

named or admitted as a party to a pro-

ceeding; 

(h) Person includes an individual, 

partnership, corporation, association, 

exchange or other entity or organiza-

tion; 
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(i) Pleading means the complaint, the 

answer to the complaint, any supple-

ment or amendment thereto, and any 

reply that may be permitted to any an-

swer, supplement or amendment; 
(j) Respondent means a party to an 

adjudicatory proceeding against whom 

findings may be made or who may be 

required to provide relief or take reme-

dial action; 

(k) Secretary means the Secretary of 

Labor and includes any administrator, 

commissioner, appellate body, board, 

or other official thereunder for pur-

poses of appeal of recommended or 

final decisions of administrative law 

judges; 

(l) Complainant means a person who is 

seeking relief from any act or omission 

in violation of a statute, executive 

order or regulation; 

(m) The term petition means a writ-

ten request, made by a person or party, 

for some affirmative action; 

(n) The term Consent Agreement 

means any written document con-

taining a specified proposed remedy or 

other relief acceptable to all parties; 

(o) Commencement of Proceeding is the 

filing of a request for hearing, order of 

reference, or referral of a claim for 

hearing. 

§ 18.3 Service and filing of documents. 

(a) Generally. Except as otherwise 

provided in this part, copies of all doc-

uments shall be served on all parties of 

record. All documents should clearly 

designate the docket number, if any, 

and short title of the matter. If the 

matter involves a program adminis-

tered by the Office of Workers’ Com-

pensation Programs (OWCP), the docu-

ment should contain the OWCP number 

in addition to the docket number. All 

documents to be filed shall be delivered 

or mailed to the Chief Docket Clerk, 

Office of Administrative Law Judges 

(OALJ), 800 K Street, NW., Suite 400, 

Washington, DC 20001–8002, or to the 

OALJ Regional Office to which the pro-

ceeding may have been transferred for 

hearing. Each document filed shall be 

clear and legible. 

(b) How made; by parties. All docu-

ments shall be filed with the Office of 

Administrative Law Judges, except 

that notices of deposition, depositions, 

interrogatories, requests for admis-

sions, and answers and responses there-

to, shall not be so filed unless the pre-

siding judge so orders, the document is 

being offered into evidence, the docu-

ment is submitted in support of a mo-

tion or a response to a motion, filing is 

required by a specialized rule, or there 

is some other compelling reason for its 

submission. Whenever under this part 

service by a party is required to be 

made upon a party represented by an 

attorney or other representative the 

service shall be made upon the attor-

ney or other representative unless 

service upon the party is ordered by 

the presiding administrative law judge. 

Service of any document upon any 

party may be made by personal deliv-

ery or by mailing a copy to the last 

known address. The person serving the 

document shall certify to the manner 

and date of service. 

(c) By the Office of Administrative Law 

Judges. Service of notices, orders, deci-

sions and all other documents, except 

complaints, shall be made by regular 

mail to the last known address. 

(d) Service of complaints. Service of 

complaints or charges in enforcement 

proceedings shall be made either: (1) By 

delivering a copy to the individual, 

partner, officer of a corporation, or at-

torney of record; (2) by leaving a copy 

at the principal office, place of busi-

ness, or residence; (3) by mailing to the 

last known address of such individual, 

partner, officer or attorney. If done by 

certified mail, service is complete upon 

mailing. If done by regular mail, serv-

ice is complete upon receipt by ad-

dressee. 

(e) Form of pleadings. (1) Every plead-

ing shall contain a caption setting 

forth the name of the agency under 

which the proceeding is instituted, the 

title of the proceeding, the docket 

number assigned by the Office of Ad-

ministrative Law Judges, and a des-

ignation of the type of pleading or 

paper (e.g., complaint, motion to dis-

miss, etc.). The pleading or papers shall 

be signed and shall contain the address 

and telephone number of the party or 

person representing the party. Al-

though there are no formal specifica-

tions for documents, they should be 

typewritten when possible on standards 

size (81⁄2×11) paper legal size (81⁄2×14) 
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paper will not be accepted after July 

31, 1983. 

(2) Illegible documents, whether 

handwritten, typewritten, photocopied, 

or otherwise will not be accepted. Pa-

pers may be reproduced by any dupli-

cating process, provided all copies are 

clear and legible. 

(f) Filing and service by facsimile—(1) 

Filing by a party; when permitted. Fil-

ings by a party may be made by fac-

simile (fax) when explicitly permitted 

by statute or regulation, or when di-

rected or permitted by the administra-

tive law judge assigned to the case. If 

prior permission to file by facsimile 

cannot be obtained because the pre-

siding administrative law judge is not 

available, a party may file by facsimile 

and attach a statement of the cir-

cumstances requiring that the docu-

ment be filed by facsimile rather than 

by regular mail. That statement does 

not ensure that the filing will be ac-

cepted, but will be considered by the 

presiding judge in determining whether 

the facsimile will be accepted nunc pro 

tunc as a filing. 

(2) Service by facsimile; when permitted. 

Service upon a party by another party 

or by the administrative law judge may 

be made by facsimile (fax) when explic-

itly permitted by statute or regulation, 

or when the receiving party consents 

to service by facsimile. 

(3) Service sheet and proof of service. 

Docments filed or served by facsimile 

(fax) shall include a service sheet 

which states the means by which filing 

and/or service was made. A facsimile 

transmission report generated by the 

sender’s facsimile equipment and 

which indicates that the transmission 

was successful shall be presumed ade-

quate proof of filing or service. 

(4) Cover sheet. Filings or service by 

facsimile (fax) shall include a cover 

sheet that identifies the sender, the 

total number of pages transmitted, and 

the caption and docket number of the 

case, if known. 

(5) Originals. Documents filed or 

served by facsimile (fax) shall be pre-

sumed to be accurate reproductions of 

the original document until proven 

otherwise. The party proferring the 

document shall retain the original in 

the event of a dispute over authen-

ticity or the accuracy of the trans-

mission. The original document need 

not be submitted unless so ordered by 

the presiding judge, or unless an origi-

nal signature is required by statute or 

regulation. If an original signature is 

required to be filed, the date of the fac-

simile transmission shall govern the 

effective date of the filing provided 

that the document containing the 

original signature is filed within ten 

calendar days of the facsimile trans-

mission. 
(6) Length of document. Documents 

filed by facsimile (fax) should not ex-

ceed 12 pages including the cover sheet, 

the service sheet and all accompanying 

exhibits or appendices, except that this 

page limitation may be exceeded if 

prior permission is granted by the pre-

siding judge or if the document’s 

length cannot be conformed because of 

statutory or regulatory requirements. 
(7) Hours for filing by facsimile. Filings 

by facsimile (fax) should normally be 

made between 8:00 am and 5:00 pm, 

local time at the receiving location. 
(g) Filing and service by courier service. 

Documents transmitted by courier 

service shall be deemed transmitted by 

regular mail in proceedings before the 

Office of Administrative Law Judges. 

[48 FR 32538, July 15, 1983, as amended at 56 

FR 54708, Oct. 22, 1991; 59 FR 41876, Aug. 15, 

1994; 60 FR 26970, May 19, 1995] 

§ 18.4 Time computations. 

(a) Generally. In computing any pe-

riod of time under these rules or in an 

order issued hereunder the time begins 

with the day following the act, event, 

or default, and includes the last day of 

the period, unless it is a Saturday, 

Sunday or legal holiday observed by 

the Federal Government in which case 

the time period includes the next busi-

ness day. When the period of time pre-

scribed is seven (7) days or less, inter-

mediate Saturdays, Sundays, and holi-

days shall be excluded in the computa-

tion. 
(b) Date of entry of orders. In com-

puting any period of time involving the 

date of the entry of an order, the date 

of entry shall be the date the order is 

served by the Chief Docket Clerk. 
(c) Computation of time for delivery by 

mail. (1) Documents are not deemed 

filed until received by the Chief Clerk 

at the Office of Administrative Law 
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Judges. However, when documents are 

filed by mail, five (5) days shall be 

added to the prescribed period. 
(2) Service of all documents other 

than complaints is deemed effected at 

the time of mailing. 
(3) Whenever a party has the right or 

is required to take some action within 

a prescribed period after the service of 

a pleading, notice, or other document 

upon said party, and the pleading, no-

tice or document is served upon said 

party by mail, five (5) days shall be 

added to the prescribed period. 
(d) Filing or service by facsimile. Filing 

or service by facsimile (fax) is effective 

upon receipt of the entire document by 

the receiving facsimile machine. For 

purposes of filings by facsimile the 

time printed on the transmission by 

the facsimile equipment constitutes 

the date stamp of the Chief Docket 

Clerk. 

[48 FR 32538, July 15, 1983, as amended at 59 

FR 41877, Aug. 15, 1994] 

§ 18.5 Responsive pleadings—answer 
and request for hearing. 

(a) Time for answer. Within thirty (30) 

days after the service of a complaint, 

each respondent shall file an answer. 
(b) Default. Failure of the respondent 

to file an answer within the time pro-

vided shall be deemed to constitute a 

waiver of his right to appear and con-

test the allegations of the complaint 

and to authorize the administrative 

law judge to find the facts as alleged in 

the complaint and to enter an initial or 

final decision containing such findings, 

appropriate conclusions, and order. 
(c) Signature required. Every answer 

filed pursuant to these rules shall be 

signed by the party filing it or by at 

least one attorney, in his or her indi-

vidual name, representing such party. 

The signature constitutes a certificate 

by the signer that he or she has read 

the answer; that to the best of his or 

her knowledge, information and belief 

there is good ground to support it; and 

that it is not interposed for delay. 
(d) Content of answer—(1) Orders to 

show cause. Any person to whom an 

order to show cause has been directed 

and served shall respond to the same 

by filing an answer in writing. Argu-

ments opposing the proposed sanction 

should be supported by reference to 

specific circumstances or facts sur-

rounding the basis for the order to 

show cause. 
(2) Complaints. Any respondent con-

testing any material fact alleged in a 

complaint, or contending that the 

amount of a proposed penalty or award 

is excessive or inappropriate or con-

tending that he or she is entitled to 

judgment as a matter of law, shall file 

an answer in writing. An answer shall 

include: 
(i) A statement that the respondent 

admits, denies, or does not have and is 

unable to obtain sufficient information 

to admit or deny each allegation; a 

statement of lack of information shall 

have the effect of a denial; any allega-

tion not expressly denied shall be 

deemed to be admitted; 
(ii) A statement of the facts sup-

porting each affirmative defense. 
(e) Amendments and supplemental 

pleadings. If and whenever determina-

tion of a controversy on the merits will 

be facilitated thereby, the administra-

tive law judge may, upon such condi-

tions as are necessary to avoid 

prejudicing the public interest and the 

rights of the parties, allow appropriate 

amendments to complaints, answers, or 

other pleadings; provided, however, 

that a complaint may be amended once 

as a matter of right prior to the an-

swer, and thereafter if the administra-

tive law judge determines that the 

amendment is reasonably within the 

scope of the original complaint. When 

issues not raised by the pleadings are 

reasonably within the scope of the 

original complaint and are tried by ex-

press or implied consent of the parties, 

they shall be treated in all respects as 

if they had been raised in the plead-

ings, and such amendments may be 

made as necessary to make them con-

form to the evidence. The administra-

tive law judge may, upon reasonable 

notice and such terms as are just, per-

mit supplemental pleadings setting 

forth transactions, occurrences or 

events which have happened since the 

date of the pleadings and which are rel-

evant to any of the issues involved. 

§ 18.6 Motions and requests. 

(a) Generally. Any application for an 

order or any other request shall be 

made by motion which, unless made 
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during a hearing or trial, shall be made 

in writing unless good cause is estab-

lished to preclude such submission, 

shall state with particularity the 

grounds therefor, and shall set forth 

the relief or order sought. Motions or 

requests made during the course of any 

hearing or appearance before an admin-

istrative law judge shall be stated oral-

ly and made part of the transcript. 

Whether made orally or in writing, all 

parties shall be given reasonable oppor-

tunity to state an objection to the mo-

tion or request. 

(b) Answers to motions. Within ten (10) 

days after a motion is served, or within 

such other period as the administrative 

law judge may fix, any party to the 

proceeding may file an answer in sup-

port or in opposition to the motion, ac-

companied by such affidavits or other 

evidence as he or she desires to rely 

upon. Unless the administrative law 

judge provides otherwise, no reply to 

an answer, response to a reply, or any 

further responsive document shall be 

filed. 

(c) Oral arguments or briefs. No oral 

argument will be heard on motions un-

less the administrative law judge oth-

erwise directs. Written memoranda or 

briefs may be filed with motions or an-

swers to motions, stating the points 

and authorities relied upon in support 

of the position taken. 

(d) Motion for order compelling answer: 

sanctions. (1) A party who has requested 

admissions or who has served interrog-

atories may move to determine the suf-

ficiency of the answers or objections 

thereto. Unless the objecting party sus-

tains his or her burden of showing that 

the objection is justified, the adminis-

trative law judge shall order that an 

answer be served. If the administrative 

law judge determines that an answer 

does not comply with the requirements 

of these rules, he or she may order ei-

ther that the matter is admitted or 

that an amended answer be served. 

(2) If a party or an officer or agent of 

a party fails to comply with a subpoena 

or with an order, including, but not 

limited to, an order for the taking of a 

deposition, the production of docu-

ments, or the answering of interrog-

atories, or requests for admissions, or 

any other order of the administrative 

law judge, the administrative law 

judge, for the purpose of permitting 

resolution of the relevant issues and 

disposition of the proceeding without 

unnecessary delay despite such failure, 

may take such action in regard thereto 

as is just, including but not limited to 

the following: 

(i) Infer that the admission, testi-

mony, documents or other evidence 

would have been adverse to the non- 

complying party; 

(ii) Rule that for the purposes of the 

proceeding the matter or matters con-

cerning which the order or subpoena 

was issued be taken as established ad-

versely to the non-complying party; 

(iii) Rule that the non-complying 

party may not introduce into evidence 

or otherwise rely upon testimony by 

such party, officer or agent, or the doc-

uments or other evidence, in support of 

or in opposition to any claim or de-

fense; 

(iv) Rule that the non-complying 

party may not be heard to object to in-

troduction and use of secondary evi-

dence to show what the withheld ad-

mission, testimony, documents, or 

other evidence should have shown. 

(v) Rule that a pleading, or part of a 

pleading, or a motion or other submis-

sion by the non-complying party, con-

cerning which the order or subpoena 

was issued, be stricken, or that a deci-

sion of the proceeding be rendered 

against the non-complying party, or 

both. 

§ 18.7 Prehearing statements. 

(a) At any time prior to the com-

mencement of the hearing, the admin-

istrative law judge may order any 

party to file a prehearing statement of 

position. 

(b) A prehearing statement shall 

state the name of the party or parties 

on whose behalf it is presented and 

shall briefly set forth the following 

matters, unless otherwise ordered by 

the administrative law judge: 

(1) Issues involved in the proceeding; 

(2) Facts stipulated pursuant to the 

procedures together with a statement 

that the party or parties have commu-

nicated or conferred in a good faith ef-

fort to reach stipulation to the fullest 

extent possible; 

(3) Facts in dispute; 
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(4) Witnesses, except to the extent 

that disclosure would be privileged, 

and exhibits by which disputed facts 

will be litigated; 

(5) A brief statement of applicable 

law; 

(6) The conclusion to be drawn; 

(7) Suggested time and location of 

hearing and estimated time required 

for presentation of the party’s or par-

ties’ case; 

(8) Any appropriate comments, sug-

gestions or information which might 

assist the parties in preparing for the 

hearing or otherwise aid in the disposi-

tion of the proceeding. 

§ 18.8 Prehearing conferences. 

(a) Purpose and scope. (1) Upon mo-

tion of a party or upon the administra-

tive law judge’s own motion, the judge 

may direct the parties or their counsel 

to participate in a conference at any 

reasonable time, prior to or during the 

course of the hearing, when the admin-

istrative law judge finds that the pro-

ceeding would be expedited by a pre-

hearing conference. Such conferences 

normally shall be conducted by con-

ference telephonic communication un-

less, in the opinion of the administra-

tive law judge, such method would be 

impractical, or when such conferences 

can be conducted in a more expeditious 

or effective manner by correspondence 

or personal appearance. Reasonable no-

tice of the time, place and manner of 

the conference shall be given. 

(2) At the conference, the following 

matters shall be considered: 

(i) The simplification of issues; 

(ii) The necessity of amendments to 

pleadings; 

(iii) The possibility of obtaining stip-

ulations of facts and of the authen-

ticity, accuracy, and admissibility of 

documents, which will avoid unneces-

sary proof; 

(iv) The limitation of the number of 

expert or other witnesses; 

(v) Negotiation, compromise, or set-

tlement of issues; 

(vi) The exchange of copies of pro-

posed exhibits; 

(vii) The identification of documents 

or matters of which official notice may 

be requested; 

(viii) A schedule to be followed by the 

parties for completion of the actions 

decided at the conference; and 

(ix) Such other matters as may expe-

dite and aid in the disposition of the 

proceeding. 

(b) Reporting. A prehearing con-

ference will be stenographically re-

ported, unless otherwise directed by 

the administrative law judge. 

(c) Order. Actions taken as a result of 

a conference shall be reduced to a writ-

ten order, unless the administrative 

law judge concludes that a steno-

graphic report shall suffice, or, if the 

conference takes place within 7 days of 

the beginning of the hearing, the ad-

ministrative law judge elects to make 

a statement on the record at the hear-

ing summarizing the actions taken. 

§ 18.9 Consent order or settlement; set-
tlement judge procedure. 

(a) Generally. At any time after the 

commencement of a proceeding, the 

parties jointly may move to defer the 

hearing for a reasonable time to permit 

negotiation of a settlement or an 

agreement containing findings and an 

order disposing of the whole or any 

part of the proceeding. The allowance 

of such deferment and the duration 

thereof shall be in the discretion of the 

administrative law judge, after consid-

eration of such factors as the nature of 

the proceeding, the requirements of the 

public interest, the representations of 

the parties and the probability of 

reaching an agreement which will re-

sult in a just disposition of the issues 

involved. 

(b) Content. Any agreement con-

taining consent findings and an order 

disposing of a proceeding or any part 

thereof shall also provide: 

(1) That the order shall have the 

same force and effect as an order made 

after full hearing; 

(2) That the entire record on which 

any order may be based shall consist 

solely of the complaint, order of ref-

erence or notice of administrative de-

termination (or amended notice, if one 

is filed), as appropriate, and the agree-

ment; 

(3) A waiver of any further proce-

dural steps before the administrative 

law judge; and 
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(4) A waiver of any right to challenge 

or contest the validity of the order en-

tered into in accordance with the 

agreement. 

(c) Submission. On or before the expi-

ration of the time granted for negotia-

tions, the parties or their authorized 

representative or their counsel may: 

(1) Submit the proposed agreement 

containing consent findings and an 

order for consideration by the adminis-

trative law judge, or 

(2) Notify the administrative law 

judge that the parties have reached a 

full settlement and have agreed to dis-

missal of the action, or 

(3) Inform the administrative law 

judge that agreement cannot be 

reached. 

(d) Disposition. In the event an agree-

ment containing consent findings and 

an order is submitted within the time 

allowed therefor, the administrative 

law judge, within thirty (30) days 

thereafter, shall, if satisfied with its 

form and substance, accept such agree-

ment by issuing a decision based upon 

the agreed findings. 

(e)(1) Settlement judge procedure; pur-

pose. This paragraph establishes a vol-

untary process whereby the parties 

may use a settlement judge to mediate 

settlement negotiations. A settlement 

judge is an active or retired adminis-

trative law judge who convenes and 

presides over settlement conferences 

and negotiations, confers with the par-

ties jointly and/or individually, and 

seeks voluntary resolution of issues. 

Unlike a presiding judge, a settlement 

judge does not render a formal judg-

ment or decision in the case; his or her 

role is solely to facilitate fair and equi-

table solutions and to provide an as-

sessment of the relative merits of the 

respective positions of the parties. 

(2) How initiated. A settlement judge 

may be appointed by the Chief Admin-

istrative Law judge upon a request by 

a party or the presiding administrative 

law judge. The Chief Administrative 

Law Judge has sole discretion to decide 

whether to appoint a settlement judge, 

except that a settlement judge shall 

not be appointed when— 

(i) A party objects to referral of the 

matter to a settlement judge; 

(ii) Such appointment is inconsistent 

with a statute, executive order, or reg-

ulation; 

(iii) The proceeding arises pursuant 

to Title IV of the Federal Mine Safety 

and Health Act, 30 U.S.C. 901 et seq., 

also known as the Black Lung Benefits 

Act. 

(3) Selection of settlement judge. (i) The 

selection of a settlement judge is at 

the sole discretion of the Chief Admin-

istrative Law Judge, provided that the 

individual selected— 

(A) Is an active or retired adminis-

trative law judge, and 

(B) Is not the administrative law 

judge assigned to hear and decide the 

case. 

(ii) The settlement judge shall not be 

appointed to hear and decide the case. 

(4) Duration of proceeding. Unless the 

Chief Administrative Law Judge di-

rects otherwise, settlement negotia-

tions under this section shall not ex-

ceed thirty days from the date of ap-

pointment of the settlement judge, ex-

cept that with the consent of the par-

ties, the settlement judge may request 

an extension from the Chief Adminis-

trative Law Judge. The negotiations 

will be terminated immediately if a 

party unambiguously indicates that it 

no longer wishes to participate, or if in 

the judgment of the settlement judge, 

further negotiations would be fruitless 

or otherwise inappropriate. 

(5) General powers of the settlement 

judge. The settlement judge has the 

power to convene settlement con-

ferences; to require that parties, or 

representatives of the parties having 

the authority to settle, participate in 

conferences; and to impose other rea-

sonable requirements on the parties to 

expedite an amicable resolution of the 

case, provided that all such powers 

shall terminate immediately if nego-

tiations are terminated pursuant to 

paragraph (e)(4). 

(6) Suspension of discovery. Requests 

for suspension of discovery during the 

settlement negotiations shall be di-

rected to the presiding administrative 

law judge who shall have sole discre-

tion in granting or denying such re-

quests. 

(7) Settlement conference. In general 

the settlement judge should commu-

nicate with the parties by telephone 
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conference call. The settlement judge 

may, however, schedule a personal con-

ference with the parties when: 

(i) The settlement judge is scheduled 

to preside in other proceedings in a 

place convenient to all parties and rep-

resentatives involved; 

(ii) The offices of the attorneys or 

other representatives of the parties, 

and the settlement judge, are in the 

same metropolitan area; or 

(iii) The settlement judge, with the 

concurrence of the Chief Administra-

tive Law Judge, determines that a per-

sonal meeting is necessary for a resolu-

tion of substantial issues, and rep-

resents a prudent use of resources. 

(8) Confidentiality of settlement discus-

sions. All discussions between the par-

ties and the settlement judge shall be 

off-the-record. No evidence regarding 

statements or conduct in the pro-

ceedings under this section is admis-

sible in the instant proceeding or any 

subsequent administrative proceeding 

before the Department, except by stip-

ulation of the parties. Documents dis-

closed in the settlement process may 

not be used in litigation unless ob-

tained through appropriate discovery 

or subpoena. The settlement judge 

shall not discuss any aspect of the case 

with any administrative law judge or 

other person, nor be subpoenaed or 

called as a witness in any hearing of 

the case or any subsequent administra-

tive proceedings before the Department 

with respect to any statement or con-

duct during the settlement discussions. 

(9) Contents of consent order or settle-

ment agreement. Any agreement dis-

posing of all or part of the proceeding 

shall be written and signed by a par-

ties. Such agreement shall conform to 

the requirements of paragraph (b) of 

this section. 

(10) Report of the settlement. If a set-

tlement is reached, the parties shall re-

port to the presiding judge in writing 

within seven working days of the ter-

mination of negotiations. The report 

shall include a copy of the settlement 

agreement and/or proposed consent 

order. If a settlement is not reached, 

the parties shall report this to the pre-

siding judge without further elabo-

ration. 

(11) Review of agreement by presiding 

judge. A settlement agreement arrived 

at with the help of a settlement judge 

shall be treated by the presiding judge 

as would be any other settlement 

agreement. 
(12) Non-reviewable decisions. Deci-

sions concerning whether a settlement 

judge should be appointed, the selec-

tion of a particular settlement judge, 

or the termination of proceedings 

under this section, are not subject to 

review by Department officials. 

[48 FR 32538, July 15, 1983, as amended at 58 

FR 38500, July 16, 1993; 64 FR 47089, Aug. 27, 

1999] 

§ 18.10 Parties, how designated. 

(a) The term party whenever used in 

these rules shall include any natural 

person, corporation, association, firm, 

partnership, trustee, receiver, agency, 

public or private organization, or gov-

ernmental agency. A party who seeks 

relief or other affirmative action shall 

be designated as plaintiff, complainant 

or claimant, as appropriate. A party 

against whom relief or other affirma-

tive action is sought in any proceeding 

shall be designated as a defendant or re-

spondent, as appropriate. When a party 

to the proceeding, the Department of 

Labor shall be either a party or party- 

in-interest. 
(b) Other persons or organizations 

shall have the right to participate as 

parties if the administrative law judge 

determines that the final decision 

could directly and adversely affect 

them or the class they represent, and if 

they may contribute materially to the 

disposition of the proceedings and their 

interest is not adequately represented 

by existing parties. 
(c) A person or organization wishing 

to participate as a party under this 

section shall submit a petition to the 

administrative law judge within fifteen 

(15) days after the person or organiza-

tion has knowledge of or should have 

known about the proceeding. The peti-

tion shall be filed with the administra-

tive law judge and served on each per-

son or organization who has been made 

a party at the time of filing. Such peti-

tion shall concisely state: (1) Peti-

tioner’s interest in the proceeding, (2) 

how his or her participation as a party 

will contribute materially to the dis-

position of the proceeding, (3) who will 

appear for petitioner, (4) the issues on 
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which petitioner wishes to participate, 

and (5) whether petitioner intends to 

present witnesses. 
(d) If objections to the petition are 

filed, the administrative law judge 

shall then determine whether peti-

tioners have the requisite interest to 

be a party in the proceedings, as de-

fined in paragraphs (a) and (b) of this 

section, and shall permit or deny par-

ticipation accordingly. Where petitions 

to participate as parties are made by 

individuals or groups with common in-

terests, the administrative law judge 

may request all such petitioners to des-

ignate a single representative, or he or 

she may recognize one or more of such 

petitioners. The administrative law 

judge shall give each such petitioner 

written notice of the decision on his or 

her petition. If the petition is denied, 

he or she shall briefly state the 

grounds for denial and shall then treat 

the petition as a request for participa-

tion as amicus curiae. The administra-

tive law judge shall give written notice 

to each party of each petition granted. 

§ 18.11 Consolidation of hearings. 

When two or more hearings are to be 

held, and the same or substantially 

similar evidence is relevant and mate-

rial to the matters at issue at each 

such hearing, the Chief Administrative 

Law Judge or the administrative law 

judge assigned may, upon motion by 

any party or on his or her own motion, 

order that a consolidated hearing be 

conducted. Where consolidated hear-

ings are held, a single record of the 

proceedings may be made and the evi-

dence introduced in one matter may be 

considered as introduced in the others, 

and a separate or joint decision shall 

be made, at the discretion of the ad-

ministrative law judge as appropriate. 

§ 18.12 Amicus curiae. 

A brief of an amicus curiae may be 

filed only with the written consent of 

all parties, or by leave of the adminis-

trative law judge granted upon motion, 

or on the request of the administrative 

law judge, except that consent or leave 

shall not be required when the brief is 

presented by an officer of an agency of 

the United States, or by a state, terri-

tory or commonwealth. The amicus cu-

riae shall not participate in any way in 

the conduct of the hearing, including 

the presentation of evidence and the 

examination of witnesses. 

§ 18.13 Discovery methods. 

Parties may obtain discovery by one 

or more of the following methods: 

Depositions upon oral examination or 

written questions; written interrog-

atories; production of documents or 

other evidence for inspection and other 

purposes; and requests for admission. 

Unless the administrative law judge or-

ders otherwise, the frequency or se-

quence of these methods is not limited. 

§ 18.14 Scope of discovery. 

(a) Unless otherwise limited by order 

of the administrative law judge in ac-

cordance with these rules, the parties 

may obtain discovery regarding any 

matter, not privileged, which is rel-

evant to the subject matter involved in 

the proceeding, including the exist-

ence, description, nature, custody, con-

dition, and location of any books, docu-

ments, or other tangible things and the 

identity and location of persons having 

knowledge of any discoverable matter. 

(b) It is not ground for objection that 

information sought will not be admis-

sible at the hearing if the information 

sought appears reasonably calculated 

to lead to the discovery of admissible 

evidence. 

(c) A party may obtain discovery of 

documents and tangible things other-

wise discoverable under paragraph (a) 

of this section and prepared in antici-

pation of or for the hearing by or for 

another party’s representative (includ-

ing his or her attorney, consultant, 

surety, indemnitor, insurer, or agent) 

only upon a showing that the party 

seeking discovery has substantial need 

of the materials in the preparation of 

his or her case and that he or she is un-

able without undue hardship to obtain 

the substantial equivalent of the mate-

rials by other means. In ordering dis-

covery of such materials when the re-

quired showing has been made, the ad-

ministrative law judge shall protect 

against disclosure of the mental im-

pressions, conclusions, opinions, or 

legal theories of an attorney or other 

representative of a party concerning 

the proceeding. 
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§ 18.15 Protective orders. 

(a) Upon motion by a party or the 

person from whom discovery is sought, 

and for good cause shown, the adminis-

trative law judge may make any order 

which justice requires to protect a 

party or person from annoyance, em-

barrassment, oppression, or undue bur-

den or expense, including one or more 

of the following: 
(1) The discovery not be had; 
(2) The discovery may be had only on 

specified terms and conditions, includ-

ing a designation of the time or place; 
(3) The discovery may be had only by 

a method of discovery other than that 

selected by the party seeking dis-

covery; 
(4) Certain matters not relevant may 

not be inquired into, or that the scope 

of discovery be limited to certain mat-

ters; 
(5) Discovery be conducted with no 

one present except persons designated 

by the administrative law judge; or 
(6) A trade secret or other confiden-

tial research, development or commer-

cial information may not be disclosed 

or be disclosed only in a designated 

way. 

§ 18.16 Supplementation of responses. 

A party who has responded to a re-

quest for discovery with a response 

that was complete when made is under 

no duty to supplement his response to 

include information thereafter ac-

quired, except as follows: 
(a) A party is under a duty to supple-

ment timely his response with respect 

to any question directly addressed to: 
(1) The identity and location of per-

sons having knowledge of discoverable 

matters; and 
(2) The identity of each person ex-

pected to be called as an expert witness 

at the hearing, the subject matter on 

which he or she is expected to testify 

and the substance of his or her testi-

mony. 
(b) A party is under a duty to amend 

timely a prior response if he or she 

later obtains information upon the 

basis of which: 
(1) He or she knows the response was 

incorrect when made; or 
(2) He or she knows that the response 

though correct when made is no longer 

true and the circumstances are such 

that a failure to amend the response is 

in substance a knowing concealment. 

(c) A duty to supplement responses 

may be imposed by order of the admin-

istrative law judge or agreement of the 

parties. 

§ 18.17 Stipulations regarding dis-
covery. 

Unless otherwise ordered, a written 

stipulation entered into by all the par-

ties and filed with the Chief Adminis-

trative Law Judge or the administra-

tive law judge assigned may: (a) Pro-

vide that depositions be taken before 

any person, at any time or place, upon 

sufficient notice, and in any manner 

and when so taken may be used like 

other depositions, and (b) modify the 

procedures provided by these rules for 

other methods of discovery. 

§ 18.18 Written interrogatories to par-
ties. 

(a) Any party may serve upon any 

other party written interrogatories to 

be answered in writing by the party 

served, or if the party served is a public 

or private corporation or a partnership 

or association or governmental agency, 

by any authorized officer or agent, who 

shall furnish such information as is 

available to the party. A copy of the 

interrogatories, answers, and all re-

lated pleadings shall be served on all 

parties to the proceeding. Copies of in-

terrogatories and responses thereto 

shall not be filed with the Office of Ad-

ministrative Law Judges unless the 

presiding judge so orders, the docu-

ment is being offered into evidence, the 

document is submitted in support of a 

motion or a response to a motion, fil-

ing is required by a specialized rule, or 

there is some other compelling reason 

for its submission. 

(b) Each interrogatory shall be an-

swered separately and fully in writing 

under oath or affirmation, unless it is 

objected to, in which event the reasons 

for objection shall be stated in lieu of 

an answer. The answers and objections 

shall be signed by the person making 

them. The party upon whom the inter-

rogatories were served shall serve a 

copy of the answer and objections upon 

all parties to the proceeding within 

thirty (30) days after service of the in-

terrogatories, or within such shorter or 
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longer period as the administrative law 

judge may allow. 

(c) An interrogatory otherwise proper 

is not necessarily objectionable merely 

because an answer to the interrogatory 

involves an opinion or contention that 

relates to fact or the application of law 

to fact, but the administrative law 

judge may order that such an interrog-

atory need not be answered until after 

designated discovery has been com-

pleted or until a prehearing conference 

or other later time. 

[48 FR 32538, July 15, 1983, as amended at 59 

FR 41877, Aug. 15, 1994] 

§ 18.19 Production of documents and 
other evidence; entry upon land for 
inspection and other purposes; and 
physical and mental examination. 

(a) Any party may serve on any other 

party a request to: 

(1) Produce and permit the party 

making the request, or a person acting 

on his or her behalf, to inspect and 

copy any designated documents, or to 

inspect and copy, test, or sample any 

tangible things which are in the posses-

sion, custody, or control of the party 

upon whom the request is served; or 

(2) Permit entry upon designated 

land or other property in the posses-

sion or control of the party upon whom 

the request is served for the purpose of 

inspection and measuring, 

photographing, testing, or for other 

purposes as stated in paragraph (a)(1) 

of this section. 

(3) Submit to a physical or mental 

examination by a physician. 

(b) The request may be served on any 

party without leave of the administra-

tive law judge. 

(c) The request shall: 

(1) Set forth the items to be in-

spected either by individual item or by 

category; 

(2) Describe each item or category 

with reasonable particularity; 

(3) Specify a reasonable time, place, 

and manner of making the inspection 

and performing the related acts; 

(4) Specify the time, place, manner, 

conditions, and scope of the physical or 

mental examination and the person or 

persons by whom it is to be made. A re-

port of examining physician shall be 

made in accordance with Rule 35(b) of 

the Federal Rules of Civil Procedure, 

title 28 U.S.C., as amended. 
(d) The party upon whom the request 

is served shall serve on the party sub-

mitting the request a written response 

within thirty (30) days after service of 

the request. 
(e) The response shall state, with re-

spect to each item or category: 
(1) That inspection and related ac-

tivities will be permitted as requested; 

or 
(2) That objection is made in whole 

or in part, in which case the reasons 

for objection shall be stated. 
(f) A copy of each request for produc-

tion and each written response shall be 

served on all parties, but shall not be 

filed with the Office of Administrative 

Law Judges unless the presiding judge 

so orders, the document is being of-

fered into evidence, the document is 

submitted in support of a motion or a 

response to a motion, filing is required 

by a specialized rule, or there is some 

other compelling reason for its submis-

sion. 

[48 FR 32538, July 15, 1983, as amended at 59 

FR 41877, Aug. 15, 1994] 

§ 18.20 Admissions. 

(a) A party may serve upon any other 

party a written request for the admis-

sion, for purposes of the pending action 

only, of the genuineness and authen-

ticity of any relevant document de-

scribed in or attached to the request, 

or for the admission of the truth of any 

specified relevant matter of fact. 
(b) Each matter of which an admis-

sion is requested is admitted unless, 

within thirty (30) days after service of 

the request or such shorter or longer 

time as the administrative law judge 

may allow, the party to whom the re-

quest is directed serves on the request-

ing party: 
(1) A written statement denying spe-

cifically the relevant matters of which 

an admission is requested; 
(2) A written statement setting forth 

in detail the reasons why he or she can 

neither truthfully admit nor deny 

them; or 
(3) Written objections on the ground 

that some or all of the matters in-

volved are privileged or irrelevant or 

that the request is otherwise improper 

in whole or in part. 
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(c) An answering party may not give 

lack of information or knowledge as a 

reason for failure to admit or deny un-

less the party states that he or she has 

made reasonable inquiry and that the 

information known or readily obtain-

able by him or her is insufficient to en-

able the party to admit or deny. 
(d) The party who has requested the 

admissions may move to determine the 

sufficiency of the answers or objec-

tions. Unless the administrative law 

judge determines that an objection is 

justified, he or she shall order that an 

answer be served. If the administrative 

law judge determines that an answer 

does not comply with the requirements 

of this section, he or she may order ei-

ther that the matter is admitted or 

that an amended answer be served. The 

administrative law judge may, in lieu 

of these orders, determine that final 

disposition of the request be made at a 

prehearing conference or at a des-

ignated time prior to hearing. 
(e) Any matter admitted under this 

section is conclusively established un-

less the administrative law judge on 

motion permits withdrawal or amend-

ment of the admission. 
(f) Any admission made by a party 

under this section is for the purpose of 

the pending action only and is not an 

admission by him or her for any other 

purpose nor may it be used against him 

or her in any other proceeding. 
(g) A copy of each request for admis-

sion and each written response shall be 

served on all parties, but shall not be 

filed with the Office of Administrative 

Law Judges unless the presiding judge 

so orders, the document is being of-

fered into evidence, the document is 

submitted in support of a motion or a 

response to a motion, filing is required 

by a specialized rule, or there is some 

other compelling reason for its submis-

sion. 

[48 FR 32538, July 15, 1983, as amended at 59 

FR 41877, Aug. 15, 1994] 

§ 18.21 Motion to compel discovery. 

(a) If a deponent fails to answer a 

question propounded or a party upon 

whom a request is made pursuant to 

§§ 18.18 through 18.20, or a party upon 

whom interrogatories are served fails 

to respond adequately or objects to the 

request, or any part thereof, or fails to 

permit inspection as requested, the dis-

covering party may move the adminis-

trative law judge for an order compel-

ling a response or inspection in accord-

ance with the request. 

(b) The motion shall set forth: 

(1) The nature of the questions or re-

quest; 

(2) The response or objections of the 

party upon whom the request was 

served; and 

(3) Arguments in support of the mo-

tion. 

(c) For purposes of this section, an 

evasive answer or incomplete answer or 

response shall be treated as a failure to 

answer or respond. 

(d) In ruling on a motion made pursu-

ant to this section, the administrative 

law judge may make and enter a pro-

tective order such as he or she is au-

thorized to enter on a motion made 

pursuant to § 18.15(a). 

§ 18.22 Depositions. 

(a) When, how, and by whom taken. 

The deposition of any witness may be 

taken at any stage of the proceeding at 

reasonable times. Depositions may be 

taken by oral examination or upon 

written interrogatories before any per-

son having power to administer oaths. 

(b) Application. Any party desiring to 

take the deposition of a witness shall 

indicate to the witness and all other 

parties the time when, the place where, 

and the name and post office address of 

the person before whom the deposition 

is to be taken; the name and address of 

each witness; and the subject matter 

concerning which each such witness is 

expected to testify. 

(c) Notice. Notice shall be given for 

the taking of a deposition, which shall 

not be less than five (5) days written 

notice when the deposition is to be 

taken within the continental United 

States and not less than twenty (20) 

days written notice when the deposi-

tion is to be taken elsewhere. A copy of 

the Notice shall not be filed with the 

Office of Administrative Law Judges 

unless the presiding judge so orders, 

the document is being offered into evi-

dence, the document is submitted in 

support of a motion or a response to a 

motion, filing is required by a special-

ized rule, or there is some other com-

pelling reason for its submission. 
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(d) Taking and receiving in evidence. 

Each witness testifying upon deposi-

tion shall be sworn, and any other 

party shall have the right to cross-ex-

amine. The questions propounded and 

the answers thereto, together with all 

objections made, shall be reduced to 

writing; read by or to, and subscribed 

by the witness; and certified by the 

person administering the oath. Subject 

to such objections to the questions and 

answers as were noted at the time of 

taking the deposition and which would 

have been valid if the witness were per-

sonally present and testifying, such 

deposition may be read and offered in 

evidence by the party taking it as 

against any party who was present or 

represented at the taking of the deposi-

tion or who had due notice thereof. 
(e) Motion to terminate or limit exam-

ination. During the taking of a deposi-

tion, a party or deponent may request 

suspension of the deposition on 

grounds of bad faith in the conduct of 

the examination, oppression of a depo-

nent or party or improper questions 

propounded. The deposition will then 

be adjourned. However, the objecting 

party or deponent must immediately 

move the administrative law judge for 

a ruling on his or her objections to the 

deposition conduct or proceedings. The 

administrative law judge may then 

limit the scope or manner of the taking 

of the deposition. 

[48 FR 32538, July 15, 1983; 49 FR 2739, Jan. 20, 

1984; 59 FR 41877, Aug. 15, 1994] 

§ 18.23 Use of depositions at hearings. 

(a) Generally. At the hearing, any 

part or all of a deposition, so far as ad-

missible under the rules of evidence, 

may be used against any party who was 

present or represented at the taking of 

the deposition or who had due notice 

thereof in accordance with any one of 

the following provisions: 
(1) Any deposition may be used by 

any party for the purpose of contra-

dicting or impeaching the testimony of 

the deponent as a witness. 
(2) The deposition of expert wit-

nesses, particularly the deposition of 

physicians, may be used by any party 

for any purpose, unless the administra-

tive law judge rules that such use 

would be unfair or a violation of due 

process. 

(3) The deposition of a party or of 

anyone who at the time of taking the 

deposition was an officer, director, or 

duly authorized agent of a public or 

private corporation, partnership, or as-

sociation which is a party, may be used 

by any other party for any purpose. 

(4) The deposition of a witness, 

whether or not a party, may be used by 

any party for any purpose if the pre-

siding officer finds: 

(i) That the witness is dead; or 

(ii) That the witness is out of the 

United States or more than 100 miles 

from the place of hearing unless it ap-

pears that the absence of the witness 

was procured by the party offering the 

deposition; or 

(iii) That the witness is unable to at-

tend to testify because of age, sickness, 

infirmity, or imprisonment; or 

(iv) That the party offering the depo-

sition has been unable to procure the 

attendance of the witness by subpoena; 

or 

(v) Upon application and notice, that 

such exceptional circumstances exist 

at to make it desirable, in the interest 

of justice and with due regard to the 

importance of presenting the testi-

mony of witnesses orally in open hear-

ing, to allow the deposition to be used. 

(5) If only part of a deposition is of-

fered in evidence by a party, any other 

party may require him or her to intro-

duce all of it which is relevant to the 

part introduced, and any party may in-

troduce any other parts. 

(6) Substitution of parties does not 

affect the right to use depositions pre-

viously taken; and, when a proceeding 

in any hearing has been dismissed and 

another proceeding involving the same 

subject matter is afterward brought be-

tween the same parties or their rep-

resentatives or successors in interest, 

all depositions lawfully taken and duly 

filed in the former proceeding may be 

used in the latter as if originally taken 

therefor. 

(b) Objections to admissibility. Except 

as provided in this paragraph, objec-

tion may be made at the hearing to re-

ceiving in evidence any deposition or 

part thereof for any reason which 

would require the exclusion of the evi-

dence if the witness were then present 

and testifying. 
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(1) Objections to the competency of a 

witness or to the competency, rel-

evancy, or materiality of testimony 

are not waived by failure to make them 

before or during the taking of the depo-

sition, unless the ground of the objec-

tion is one which might have been ob-

viated or removed if presented at that 

time. 
(2) Errors and irregularities occur-

ring at the oral examination in the 

manner of taking the deposition, in the 

form of the questions or answers, in 

the oath or affirmation, or in the con-

duct of parties and errors of any kind 

which might be obviated, removed, or 

cured if promptly presented, are waived 

unless reasonable objection thereto is 

made at the taking of the deposition. 
(3) Objections to the form or written 

interrogatories are waived unless 

served in writing upon the party pro-

pounding them. 
(c) Effect of taking or using depositions. 

A party shall not be deemed to make a 

person his or her own witness for any 

purpose by taking his or her deposi-

tion. The introduction in evidence of 

the deposition or any part thereof for 

any purpose other than that of contra-

dicting or impeaching the deponent 

makes the deponent the witness of the 

party introducing the deposition, but 

this shall not apply to the use by any 

other party of a deposition as described 

in paragraph (a)(2) of this section. At 

the hearing, any party may rebut any 

relevant evidence contained in a depo-

sition whether introduced by him or 

her or by any other party. 

§ 18.24 Subpoenas. 

(a) Except as provided in paragraph 

(b) of this section, the Chief Adminis-

trative Law Judge or the presiding ad-

ministrative law judge, as appropriate, 

may issue subpoenas as authorized by 

statute or law upon written application 

of a party requiring attendance of wit-

nesses and production of relevant pa-

pers, books, documents, or tangible 

things in their possession and under 

their control. A subpoena may be 

served by certified mail or by any per-

son who is not less than 18 years of age. 

A witness, other than a witness for the 

Federal Government, may not be re-

quired to attend a deposition or hear-

ing unless the mileage and witness fee 

applicable to witnesses in courts of the 

United States for each date of attend-

ance is paid in advance of the date of 

the proceeding. 
(b) If a party’s written application 

for subpoena is submitted three (3) 

working days or less before the hearing 

to which it relates, a subpoena shall 

issue at the discretion of the Chief Ad-

ministrative Law Judge or presiding 

administrative law judge, as appro-

priate. 
(c) Motion to quash or limit subpoena. 

Within ten (10) days of receipt of a sub-

poena but no later than the date of the 

hearing, the person against whom it is 

directed may file a motion to quash or 

limit the subpoena, setting forth the 

reasons why the subpoena should be 

withdrawn or why it should by limited 

in scope. Any such motion shall be an-

swered within ten (10) days of service, 

and shall be ruled on immediately 

thereafter. The order shall specify the 

date, if any, for compliance with the 

specifications of the subpoena. 
(d) Failure to comply. Upon the failure 

of any person to comply with an order 

to testify or a subpoena, the party ad-

versely affected by such failure to com-

ply may, where authorized by statute 

or by law, apply to the appropriate dis-

trict court for enforcement of the order 

or subpoena. 

§ 18.25 Designation of administrative 
law judge. 

Hearings shall be held before an ad-

ministrative law judge appointed under 

5 U.S.C. 3105 and assigned to the De-

partment of Labor. The presiding judge 

shall be designated by the Chief Ad-

ministrative Law Judge. 

§ 18.26 Conduct of hearings. 

Unless otherwise required by statute 

or regulations, hearings shall be con-

ducted in conformance with the Ad-

ministrative Procedure Act, 5 U.S.C. 

554. 

§ 18.27 Notice of hearing. 

(a) Generally. Except when hearings 

are scheduled by calendar call, the ad-

ministrative law judge to whom the 

matter is referred shall notify the par-

ties by mail of a day, time, and place 

set for hearing thereon or for a pre-

hearing conference, or both. No date 

VerDate Mar<15>2010 15:49 Aug 10, 2011 Jkt 223109 PO 00000 Frm 00212 Fmt 8010 Sfmt 8010 Q:\29\29V1 ofr150 PsN: PC150



203 

Office of the Secretary of Labor § 18.29 

earlier than fifteen (15) days after the 

date of such notice shall be set for such 

hearing or conference, except by agree-

ment of the parties. Service of such no-

tice shall be made by regular, first- 

class mail, unless under the cir-

cumstances it appears to the adminis-

trative law judge that certified mail, 

mailgram, telephone, or any combina-

tion of these methods should be used 

instead. 
(b) Change of date, time and place. The 

Chief Administrative Law Judge or the 

administrative law judge assigned to 

the case may change the time, date and 

place of the hearing, or temporarily ad-

journ a hearing, on his or her own mo-

tion or for good cause shown by a 

party. The parties shall be given not 

less than ten (10) days notice of the 

new hearing date, unless they agree to 

such change without such notice. 
(c) Place of hearing. Unless otherwise 

required by statute or regulation, due 

regard shall be given to the conven-

ience of the parties and the witnesses 

in selecting a place for the hearing. 

§ 18.28 Continuances. 

(a) When granted. Continuances will 

only by granted in cases of prior judi-

cial commitments or undue hardship, 

or a showing of other good cause. 

(b) Time limit for requesting. Except for 

good cause arising thereafter, requests 

for continuances must be filed within 

fourteen (14) days prior to the date set 

for hearing. 

(c) How filed. Motions for continu-

ances shall be in writing. At least 

3″ x3 1⁄2″ of blank space shall be pro-

vided on the last page of the motion to 

permit space for the entry of an order 

by the administrative law judge. Copies 

shall be served on all parties. Any mo-

tions for continuances made within ten 

(10) days of the date of the scheduled 

proceeding shall, in addition to the 

written request, be telephonically con-

veyed to the administrative law judge 

or a member of his or her staff and to 

all other parties. Motions for continu-

ances, based on reasons not reasonably 

ascertainable prior thereto, may also 

be made on the record at calendar 

calls, prehearing conferences or hear-

ings. 

(d) Ruling. Time permitting, the ad-

ministrative law judge shall issue a 

written order in advance of the sched-

uled proceeding date which either al-

lows or denies the request. Otherwise 

the ruling may be made orally by tele-

phonic communication to the party re-

questing same who shall be responsible 

for telephonically notifying all other 

parties. Oral orders shall be confirmed 

in writing. 

[48 FR 32538, July 15, 1983; 49 FR 2739, Jan. 20, 

1984] 

§ 18.29 Authority of administrative law 
judge. 

(a) General powers. In any proceeding 

under this part, the administrative law 

judge shall have all powers necessary 

to the conduct of fair and impartial 

hearings, including, but not limited to, 

the following: 
(1) Conduct formal hearings in ac-

cordance with the provisions of this 

part; 
(2) Administer oaths and examine 

witnesses; 
(3) Compel the production of docu-

ments and appearance of witnesses in 

control of the parties; 
(4) Compel the appearance of wit-

nesses by the issuance of subpoenas as 

authorized by statute or law; 
(5) Issue decisions and orders; 
(6) Take any action authorized by the 

Administrative Procedure Act; 
(7) Exercise, for the purpose of the 

hearing and in regulating the conduct 

of the proceeding, such powers vested 

in the Secretary of Labor as are nec-

essary and appropriate therefor; 
(8) Where applicable, take any appro-

priate action authorized by the Rules 

of Civil Procedure for the United 

States District Courts, issued from 

time to time and amended pursuant to 

28 U.S.C. 2072; and 
(9) Do all other things necessary to 

enable him or her to discharge the du-

ties of the office. 
(b) Enforcement. If any person in pro-

ceedings before an adjudication officer 

disobeys or resists any lawful order or 

process, or misbehaves during a hear-

ing or so near the place thereof as to 

obstruct the same, or neglects to 

produce, after having been ordered to 

do so, any pertinent book, paper or 

document, or refuses to appear after 

having been subpoenaed, or upon ap-

pearing refuses to take the oath as a 
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witness, or after having taken the oath 

refuses to be examined according to 

law, the administrative law judge re-

sponsible for the adjudication, where 

authorized by statute or law, may cer-

tify the facts to the Federal District 

Court having jurisdiction in the place 

in which he or she is sitting to request 

appropriate remedies. 

§ 18.30 Unavailability of administra-
tive law judge. 

In the event the administrative law 

judge designated to conduct the hear-

ing becomes unavailable, the Chief Ad-

ministrative Law Judge may designate 

another administrative law judge for 

the purpose of further hearing or other 

appropriate action. 

§ 18.31 Disqualification. 

(a) When an administrative law judge 

deems himself or herself disqualified to 

preside in a particular proceeding, such 

judge shall withdraw therefrom by no-

tice on the record directed to the Chief 

Administrative Law Judge. 

(b) Whenever any party shall deem 

the administrative law judge for any 

reason to be disqualified to preside, or 

to continue to preside, in a particular 

proceeding, that party shall file with 

the administrative law judge a motion 

to recuse. The motion shall be sup-

ported by an affidavit setting forth the 

alleged grounds for disqualification. 

The administrative law judge shall rule 

upon the motion. 

(c) In the event of disqualification or 

recusal of an administrative law judge 

as provided in paragraph (a) or (b) of 

this section, the Chief Administrative 

Law Judge shall refer the matter to an-

other administrative law judge for fur-

ther proceedings. 

§ 18.32 Separation of functions. 

No officer, employee, or agent of the 

Federal Government engaged in the 

performance of investigative or pros-

ecutorial functions in connection with 

any proceeding shall, in that pro-

ceeding or a factually related pro-

ceeding, participate or advise in the de-

cision of the administrative law judge, 

except as a witness or counsel in the 

proceedings. 

§ 18.33 Expedition. 

Hearings shall proceed with all rea-

sonable speed, insofar as practicable 

and with due regard to the convenience 

of the parties. 

§ 18.34 Representation. 

(a) Appearances. Any party shall have 

the right to appear at a hearing in per-

son, by counsel, or by other representa-

tive, to examine and cross-examine 

witnesses, and to introduce into the 

record documentary or other relevant 

evidence, except that the participation 

of any intervenor shall be limited to 

the extent prescribed by the adminis-

trative law judge. 
(b) Each attorney or other represent-

ative shall file a notice of appearance. 

Such notice shall indicate the name of 

the case or controversy, the docket 

number if assigned, and the party on 

whose behalf the appearance is made. 
(c) Rights of parties. Every party shall 

have the right of timely notice and all 

other rights essential to a fair hearing, 

including, but not limited to, the 

rights to present evidence, to conduct 

such cross-examination as may be nec-

essary for a full and complete disclo-

sure of the facts, and to be heard by ob-

jection, motion, and argument. 
(d) Rights of participants. Every par-

ticipant shall have the right to make a 

written or oral statement of position. 

At the discretion of the administrative 

law judge, participants may file pro-

posed findings of fact, conclusions of 

law and a post hearing brief. 
(e) Rights of witnesses. Any person 

compelled to testify in a proceeding in 

response to a subpoena may be accom-

panied, represented, and advised by 

counsel or other representative, and 

may purchase a transcript of his or her 

testimony. 
(f) Office of the Solicitor. The Depart-

ment of Labor shall be represented by 

the Solicitor of Labor or his or her des-

ignee and shall participate to the de-

gree deemed appropriate by the Solic-

itor. 
(g) Qualifications—(1) Attorneys. An 

attorney at law who is admitted to 

practice before the Federal courts or 

before the highest court of any State, 

the District of Columbia, or any terri-

tory or commonwealth of the United 

States, may practice before the Office 
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of Administrative Law Judges. An at-

torney’s own representation that he or 

she is in good standing before any of 

such courts shall be sufficient proof 

thereof, unless otherwise ordered by 

the administrative law judge. Any at-

torney of record must file prior notice 

in writing of intent to withdraw as 

counsel. 

(2) Persons not attorneys. Any citizen 

of the United States who is not an at-

torney at law shall be admitted to ap-

pear in a representative capacity in an 

adjudicative proceeding. An applica-

tion by a person not an attorney at law 

for admission to appear in a proceeding 

shall be submitted in writing to the 

Chief Administrative Law Judge prior 

to the hearing in the proceedings or to 

the administrative law judge assigned 

at the commencement of the hearing. 

The application shall state generally 

the applicant’s qualifications to appear 

in the proceedings. The administrative 

law judge may, at any time, inquire as 

to the qualification or ability of such 

person to render legal assistance. 

(3) Denial of authority to appear. The 

administrative law judge may deny the 

privilege of appearing to any person, 

within applicable statutory con-

straints, e.g. 5 U.S.C. 555, who he or she 

finds after notice of and opportunity 

for hearing in the matter does not pos-

sess the requisite qualifications to rep-

resent others; or is lacking in char-

acter or integrity; has engaged in un-

ethical or improper professional con-

duct; or has engaged in an act involv-

ing moral turpitude. No provision here-

of shall apply to any person who ap-

pears on his or her own behalf or on be-

half of any corporation, partnership, or 

association of which the person is a 

partner, officer, or regular employee. 

(h) Authority for representation. Any 

individual acting in a representative 

capacity in any adjudicative pro-

ceeding may be required by the admin-

istrative law judge to show his or her 

authority to act in such capacity. A 

regular employee of a party who ap-

pears on behalf of the party may be re-

quired by the administrative law judge 

to show his or her authority to so ap-

pear. 

[48 FR 32538, July 15, 1983; 49 FR 2739, Jan. 20, 

1984] 

§ 18.35 Legal assistance. 

The Office of Administrative Law 

Judges does not have authority to ap-

point counsel, nor does it refer parties 

to attorneys. 

§ 18.36 Standards of conduct. 

(a) All persons appearing in pro-

ceedings before an administrative law 

judge are expected to act with integ-

rity, and in an ethical manner. 

(b) The administrative law judge may 

exclude parties, participants, and their 

representatives for refusal to comply 

with directions, continued use of dila-

tory tactics, refusal to adhere to rea-

sonable standards of orderly and eth-

ical conduct, failure to act in good 

faith, or violation of the prohibition 

against ex parte communications. The 

administrative law judge shall state in 

the record the cause for suspending or 

barring an attorney or other represent-

ative from participation in a particular 

proceeding. Any attorney or other rep-

resentative so suspended or barred may 

appeal to the Chief Judge but no pro-

ceeding shall be delayed or suspended 

pending disposition of the appeal; pro-

vided, however, that the administra-

tive law judge shall suspend the pro-

ceeding for a reasonable time for the 

purpose of enabling the party to obtain 

another attorney or representative. 

§ 18.37 Hearing room conduct. 

Proceedings shall be conducted in an 

orderly manner. The consumption of 

food or beverage, smoking, or rear-

ranging of courtroom furniture, unless 

specifically authorized by the adminis-

trative law judge, are prohibited. 

[48 FR 32538, July 15, 1983; 49 FR 2739, Jan. 20, 

1984] 

§ 18.38 Ex parte communications. 

(a) The administrative law judge 

shall not consult any person, or party, 

on any fact in issue unless upon notice 

and opportunity for all parties to par-

ticipate. Communications by the Office 

of Administrative Law Judges, the as-

signed judge, or any party for the sole 

purpose of scheduling hearings or re-

questing extensions of time are not 

considered ex-parte communications, 

except that all other parties shall be 
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notified of such request by the request-

ing party and be given an opportunity 

to respond thereto. 

(b) Sanctions. A party or participant 

who makes a prohibited ex parte com-

munication, or who encourages or so-

licits another to make any such com-

munication, may be subject to any ap-

propriate sanction or sanctions, includ-

ing, but not limited to, exclusion from 

the proceedings and adverse ruling on 

the issue which is the subject of the 

prohibited communication. 

§ 18.39 Waiver of right to appear and 
failure to participate or to appear. 

(a) Waiver of right to appear. If all par-

ties waive their right to appear before 

the administrative law judge or to 

present evidence or argument person-

ally or by representative, it shall not 

be necessary for the administrative law 

judge to give notice of and conduct an 

oral hearing. A waiver of the right to 

appear and present evidence and alle-

gations as to facts and law shall be 

made in writing and filed with the 

Chief Administrative Law Judge or the 

administrative law judge. Where such a 

waiver has been filed by all parties and 

they do not appear before the adminis-

trative law judge personally or by rep-

resentative, the administrative law 

judge shall make a record of the rel-

evant written evidence submitted by 

the parties, together with any plead-

ings they may submit with respect to 

the issues in the case. Such documents 

shall be considered as all of the evi-

dence in the case, and the decision 

shall be based on them. 

(b) Dismissal—Abandonment by Party. 

A request for hearing may be dismissed 

upon its abandonment or settlement by 

the party or parties who filed it. A 

party shall be deemed to have aban-

doned a request for hearing if neither 

the party nor his or her representative 

appears at the time and place fixed for 

the hearing and either (a) prior to the 

time for hearing such party does not 

show good cause as to why neither he 

or she nor his or her representative can 

appear or (b) within ten (10) days after 

the mailing of a notice to him or her 

by the administrative law judge to 

show cause, such party does not show 

good cause for such failure to appear 

and fails to notify the administrative 

law judge prior to the time fixed for 

hearing that he or she cannot appear. A 

default decision, under § 18.5(b), may be 

entered against any party failing, with-

out good cause, to appear at a hearing. 

§ 18.40 Motion for summary decision. 

(a) Any party may, at least twenty 

(20) days before the date fixed for any 

hearing, move with or without sup-

porting affidavits for a summary deci-

sion on all or any part of the pro-

ceeding. Any other party may, within 

ten (10) days after service of the mo-

tion, serve opposing affidavits or 

countermove for summary decision. 

The administrative law judge may set 

the matter for argument and/or call for 

submission of briefs. 
(b) Filing of any documents under 

paragraph (a) of this section shall be 

with the administrative law judge, and 

copies of such documents shall be 

served on all parties. 
(c) Any affidavits submitted with the 

motion shall set forth such facts as 

would be admissible in evidence in a 

proceeding subject to 5 U.S.C. 556 and 

557 and shall show affirmatively that 

the affiant is competent to testify to 

the matters stated therein. When a mo-

tion for summary decision is made and 

supported as provided in this section, a 

party opposing the motion may not 

rest upon the mere allegations or deni-

als of such pleading. Such response 

must set forth specific facts showing 

that there is a genuine issue of fact for 

the hearing. 
(d) The administrative law judge may 

enter summary judgment for either 

party if the pleadings, affidavits, mate-

rial obtained by discovery or other-

wise, or matters officially noticed show 

that there is no genuine issue as to any 

material fact and that a party is enti-

tled to summary decision. The admin-

istrative law judge may deny the mo-

tion whenever the moving party denies 

access to information by means of dis-

covery to a party opposing the motion. 

§ 18.41 Summary decision. 

(a) No genuine issue of material fact. (1) 

Where no genuine issue of a material 

fact is found to have been raised, the 

administrative law judge may issue a 

decision to become final as provided by 

the statute or regulations under which 
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the matter is to be heard. Any final de-

cision issued as a summary decision 

shall conform to the requirements for 

all final decisions. 

(2) An initial decision and a final de-

cision made under this paragraph shall 

include a statement of: 

(i) Findings of fact and conclusions of 

law, and the reasons therefor, on all 

issues presented; and 

(ii) Any terms and conditions of the 

rule or order. 

(3) A copy of any initial decision and 

final decision under this paragraph 

shall be served on each party. 

(b) Hearings on issue of fact. Where a 

genuine question of material fact is 

raised, the administrative law judge 

shall, and in any other case may, set 

the case for an evidentiary hearing. 

§ 18.42 Expedited proceedings. 

(a) When expedited proceedings are 

required by statute or regulation, or at 

any time after commencement of a 

proceeding, any party may move to ad-

vance the scheduling of a proceeding. 

(b) Except when such proceedings are 

required or as otherwise directed by 

the Chief Administrative Law Judge or 

the administrative law judge assigned, 

any party filing a motion under this 

section shall: 

(1) Make the motion in writing; 

(2) Describe the circumstances justi-

fying advancement; 

(3) Describe the irreparable harm 

that would result if the motion is not 

granted; and 

(4) Incorporate in the motion affida-

vits to support any representations of 

fact. 

(c) Service of a motion under this 

section shall be accomplished by per-

sonal delivery or by telephonic or tele-

graphic communication followed by 

mail. Service is complete upon per-

sonal delivery or mailing. 

(d) Except when such proceedings are 

required, or unless otherwise directed 

by the Chief Administrative Law Judge 

or the administrative law judge as-

signed, all parties to the proceeding in 

which the motion is filed shall have ten 

(10) days from the date of service of the 

motion to file an opposition in re-

sponse to the motion. 

(e) Following the timely receipt by 

the administrative law judge of state-

ments in response to the motion, the 

administrative law judge may advance 

pleading schedules, prehearing con-

ferences, and the hearing, as deemed 

appropriate: provided, however, that a 

hearing on the merits shall not be 

scheduled with less than five (5) work-

ing days notice to the parties, unless 

all parties consent to an earlier hear-

ing. 

(f) When expedited hearings are re-

quired by statute or regulation, such 

hearing shall be scheduled within sixty 

(60) days from the receipt of request for 

hearing or order of reference. The deci-

sion of the administrative law judge 

shall be issued within twenty (20) days 

after receipt of the transcript of any 

oral hearing or within twenty (20) days 

after the filing of all documentary evi-

dence if no oral hearing is conducted. 

§ 18.43 Formal hearings. 

(a) Public. Hearings shall be open to 

the public. However, in unusual cir-

cumstances, the administrative law 

judge may order a hearing or any part 

thereof closed, where to do so would be 

in the best interests of the parties, a 

witness, the public or other affected 

persons. Any order closing the hearing 

shall set forth the reasons for the deci-

sion. Any objections thereto shall be 

made a part of the record. 

(b) Jurisdiction. The administrative 

law judge shall have jurisdiction to de-

cide all issues of fact and related issues 

of law. 

(c) Amendments to conform to the evi-

dence. When issues not raised by the re-

quest for hearing, prehearing stipula-

tion, or prehearing order are tried by 

express or implied consent of the par-

ties, they shall be treated in all re-

spects as if they had been raised in the 

pleadings. Such amendment of the 

pleadings as may be necessary to cause 

them to conform to the evidence may 

be made on motion of any party at any 

time; but failure to so amend does not 

affect the result of the hearing of these 

issues. The administrative law judge 

may grant a continuance to enable the 

objecting party to meet such evidence. 
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§ 18.44 [Reserved] 

§ 18.45 Official notice. 

Official notice may be taken of any 

material fact, not appearing in evi-

dence in the record, which is among 

the traditional matters of judicial no-

tice: Provided, however, that the par-

ties shall be given adequate notice, at 

the hearing or by reference in the ad-

ministrative law judge’s decision, of 

the matters so noticed, and shall be 

given adequate opportunity to show 

the contrary. 

§ 18.46 In camera and protective or-
ders. 

(a) Privileges. Upon application of any 

person the administrative law judge 

may limit discovery or introduction of 

evidence or issue such protective or 

other orders as in his or her judgment 

may be consistent with the objective of 

protecting privileged communications. 

(b) Classified or sensitive matter. (1) 

Without limiting the discretion of the 

administrative law judge to give effect 

to any other applicable privilege, it 

shall be proper for the administrative 

law judge to limit discovery or intro-

duction of evidence or to issue such 

protective or other orders as in his or 

her judgment may be consistent with 

the objective of preventing undue dis-

closure of classified or sensitive mat-

ter. Where the administrative law 

judge determines that information in 

documents containing sensitive matter 

should be made available to a respond-

ent, he or she may direct the party to 

prepare an unclassified or nonsensitive 

summary or extract of the original. 

The summary or extract may be admit-

ted as evidence in the record. 

(2) If the administrative law judge de-

termines that this procedure is inad-

equate and that classified or otherwise 

sensitive matter must form part of the 

record in order to avoid prejudice to a 

party, he or she may advise the parties 

and provide opportunity for arrange-

ments to permit a party or a represent-

ative to have access to such matter. 

Such arrangements may include ob-

taining security clearances or giving 

counsel for a party access to sensitive 

information and documents subject to 

assurances against further disclosure. 

§ 18.47 Exhibits. 

(a) Identification. All exhibits offered 

in evidence shall be numbered and 

marked with a designation identifying 

the party or intervenor by whom the 

exhibit is offered. 
(b) Exchange of exhibits. When written 

exhibits are offered in evidence, one 

copy must be furnished to each of the 

parties at the hearing, and one copy to 

the administrative law judge, unless 

the parties previously have been fur-

nished with copies or the administra-

tive law judge directs otherwise. If the 

administrative law judge has not fixed 

a time for the exchange of exhibits the 

parties shall exchange copies of exhib-

its at the earliest practicable time, 

preferably before the hearing, or at the 

latest at the commencement of the 

hearing. 
(c) Substitution of copies for original 

exhibits. The administrative law judge 

may permit a party to withdraw origi-

nal documents offered in evidence and 

substitute true copies in lieu thereof. 

§ 18.48 Records in other proceedings. 

In case any portion of the record in 

any other proceeding or civil or crimi-

nal action is offered in evidence, a true 

copy of such portion shall be presented 

for the record in the form of an exhibit 

unless the administrative law judge di-

rects otherwise. 

§ 18.49 Designation of parts of docu-
ments. 

Where relevant and material matter 

offered in evidence is embraced in a 

document containing other matter not 

material or relevant and not intended 

to be put in evidence, the participant 

offering the same shall plainly des-

ignate the matter so offered, segre-

gating and excluding insofar as prac-

ticable the immaterial or irrelevant 

parts. If other matter in such docu-

ment is in such bulk or extent as would 

necessarily encumber the record, such 

document will not be received in evi-

dence, but may be marked for identi-

fication, and if properly authenticated, 

the relevant and material parts thereof 

may be read into the record, or if the 

administrative law judge so directs, a 

true copy of such matter in proper 

form shall be received in evidence as an 

exhibit, and copies shall be delivered 
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by the participant offering the same to 

the other parties or their attorneys ap-

pearing at the hearing, who shall be af-

forded an opportunity to examine the 

entire document and to offer in evi-

dence in like manner other material 

and relevant portions thereof. 

§ 18.50 Authenticity. 

The authenticity of all documents 

submitted as proposed exhibits in ad-

vance of the hearing shall be deemed 

admitted unless written objection 

thereto is filed prior to the hearing, ex-

cept that a party will be permitted to 

challenge such autheniticity at a later 

time upon a clear showing of good 

cause for failure to have filed such 

written objection. 

§ 18.51 Stipulations. 

The parties may by stipulation in 

writing at any stage of the proceeding, 

or orally made at hearing, agree upon 

any pertinent facts in the proceeding. 

It is desirable that the facts be thus 

agreed upon so far as and whenever 

practicable. Stipulations may be re-

ceived in evidence at a hearing or prior 

thereto, and when received in evidence, 

shall be binding on the parties thereto. 

§ 18.52 Record of hearings. 

(a) All hearings shall be mechani-

cally or stenographically reported. All 

evidence upon which the administra-

tive law judge relies for decision shall 

be contained in the transcript of testi-

mony, either directly or by appropriate 

reference. All exhibits introduced as 

evidence shall be marked for identifica-

tion and incorporated into the record. 

Transcripts may be obtained by the 

parties and the public from the official 

reporter at rates not to exceed the ap-

plicable rates fixed by the contract 

with the reporter. 

(b) Corrections. Corrections to the of-

ficial transcript will be permitted upon 

motion. Motions for correction must be 

submitted within ten (10) days of the 

receipt of the transcript unless addi-

tional time is permitted by the admin-

istrative law judge. Corrections of the 

official transcript will be permitted 

only when errors of substance are in-

volved and only upon approval of the 

administrative law judge. 

§ 18.53 Closing of hearings. 

The administrative law judge may 

hear arguments of counsel and may 

limit the time of such arguments at his 

or her discretion, and may allow briefs 

to be filed on behalf of either party but 

shall closely limit the time within 

which the briefs for both parties shall 

be filed, so as to avoid unreasonable 

delay. 

§ 18.54 Closing the record. 

(a) When there is a hearing, the 

record shall be closed at the conclusion 

of the hearing unless the administra-

tive law judge directs otherwise. 
(b) If any party waives a hearing, the 

record shall be closed on the date set 

by the administrative law judge as the 

final date for the receipt of submis-

sions of the parties to the matter. 
(c) Once the record is closed, no addi-

tional evidence shall be accepted into 

the record except upon a showing that 

new and material evidence has become 

available which was not readily avail-

able prior to the closing of the record. 

However, the administrative law judge 

shall make part of the record, any mo-

tions for attorney fees authorized by 

statutes, and any supporting docu-

mentation, any determinations there-

on, and any approved correction to the 

transcript. 

§ 18.55 Receipt of documents after 
hearing. 

Documents submitted for the record 

after the close of the hearing will not 

be received in evidence except upon 

ruling of the administrative law judge. 

Such documents when submitted shall 

be accompanied by proof that copies 

have been served upon all parties, who 

shall have an opportunity to comment 

thereon. Copies shall be received not 

later than twenty (20) days after the 

close of the hearing except for good 

cause shown, and not less than ten (10) 

days prior to the date set for filing 

briefs. Exhibit numbers should be as-

signed by counsel or the party. 

§ 18.56 Restricted access. 

On his or her own motion, or on the 

motion of any party, the administra-

tive law judge may direct that there be 

a restricted access portion of the 

record to contain any material in the 
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record to which public access is re-

stricted by law or by the terms of a 

protective order entered in the pro-

ceedings. This portion of the record 

shall be place in a separate file and 

clearly marked to avoid improper dis-

closure and to identify it as a portion 

of the official record in the pro-

ceedings. 

§ 18.57 Decision of the administrative 
law judge. 

(a) Proposed findings of fact, conclu-

sions, and order. Within twenty (20) 

days of filing of the transcript of the 

testimony or such additional time as 

the administrative law judge may 

allow, each party may file with the ad-

ministrative law judge, subject to the 

judge’s discretion under § 18.55, pro-

posed findings of fact, conclusions of 

law, and order together with a sup-

porting brief expressing the reasons for 

such proposals. Such proposals and 

brief shall be served on all parties, and 

shall refer to all portions of the record 

and to all authorities relied upon in 

support of each proposal. 

(b) Decision of the administrative law 

judge. Within a reasonable time after 

the time allowed for the filing of the 

proposed findings of fact, conclusions 

of law, and order, or within thirty (30) 

days after receipt of an agreement con-

taining consent findings and order dis-

posing of the disputed matter in whole, 

the administrative law judge shall 

make his or her decision. The decision 

of the administrative law judge shall 

include findings of fact and conclusions 

of law, with reasons therefor, upon 

each material issue of fact or law pre-

sented on the record. The decision of 

the administrative law judge shall be 

based upon the whole record. It shall be 

supported by reliable and probative 

evidence. Such decision shall be in ac-

cordance with the regulations and rul-

ings of the statute or regulation con-

ferring jurisdiction. 

§ 18.58 Appeals. 

The procedures for appeals shall be as 

provided by the statute or regulation 

under which hearing jurisdiction is 

conferred. If no provision is made 

therefor, the decision of the adminis-

trative law judge shall become the 

final administrative decision of the 

Secretary. 

§ 18.59 Certification of official record. 

Upon timely receipt of either a no-

tice or a petition, the Chief Adminis-

trative Law Judge shall promptly cer-

tify and file with the reviewing author-

ity, appellate body, or appropriate 

United States District Court, a full, 

true, and correct copy of the entire 

record, including the transcript of pro-

ceedings. 

Subpart B—Rules of Evidence 

SOURCE: 55 FR 13219, Apr. 9, 1990, unless 

otherwise noted. 

GENERAL PROVISIONS 

§ 18.101 Scope. 

These rules govern formal adver-

sarial adjudications of the United 

States Department of Labor conducted 

before a presiding officer. 
(a) Which are required by Act of Con-

gress to be determined on the record 

after opportunity for an administrative 

agency hearing in accordance with the 

Administrative Procedure Act, 5 U.S.C. 

554, 556 and 557, or 
(b) Which by United States Depart-

ment of Labor regulation are con-

ducted in conformance with the fore-

going provisions, to the extent and 

with the exceptions stated in § 18.1101. 

Presiding officer, referred to in these 

rules as the judge, means an Adminis-

trative Law Judge, an agency head, or 

other officer who presides at the recep-

tion of evidence at a hearing in such an 

adjudication. 

§ 18.102 Purpose and construction. 

These rules shall be construed to se-

cure fairness in administration, elimi-

nation of unjustifiable expense and 

delay, and promotion of growth and de-

velopment of the law of evidence to the 

end that the truth may be ascertained 

and proceedings justly determined. 

§ 18.103 Rulings on evidence. 

(a) Effect of erroneous ruling. Error 

may not be predicated upon a ruling 

which admits or excludes evidence un-

less a substantial right of the party is 

affected, and 
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(1) Objection. In case the ruling is one 

admitting evidence, a timely objection 

or motion to strike appears of record, 

stating the specific ground of objec-

tion, if the specific ground was not ap-

parent from the context; or 

(2) Offer of proof. In case the ruling is 

one excluding evidence, the substance 

of the evidence was made known to the 

judge by offer or was apparent from the 

context within which questions were 

asked. A substantial right of the party 

is affected unless it is more probably 

true than not true that the error did 

not materially contribute to the deci-

sion or order of the judge. Properly ob-

jected to evidence admitted in error 

does not affect a substantial right if 

explicitly not relied upon by the judge 

in support of the decision or order. 

(b) Record of offer and ruling. The 

judge may add any other or further 

statement which shows the character 

of the evidence, the form in which it 

was offered, the objection made, and 

the ruling thereon. The judge may di-

rect the making of an offer in question 

and answer form. 

(c) Plain error. Nothing in this rule 

precludes taking notice of plain errors 

affecting substantial rights although 

they were not brought to the attention 

of the judge. 

§ 18.104 Preliminary questions. 

(a) Questions of admissibility generally. 

Preliminary questions concerning the 

qualification of a person to be a wit-

ness, the existence of a privilege, or the 

admissibility of evidence shall be de-

termined by the judge, subject to the 

provisions of paragraph (b) of this sec-

tion. In making such determination 

the judge is not bound by the rules of 

evidence except those with respect to 

privileges. 

(b) Relevance conditioned on fact. 

When the relevancy of evidence de-

pends upon the fulfillment of a condi-

tion of fact, the judge shall admit it 

upon, or subject to, the introduction of 

evidence sufficient to support a finding 

of the fulfillment of the condition. 

(c) Weight and credibility. This rule 

does not limit the right of a party to 

introduce evidence relevant to weight 

or credibility. 

§ 18.105 Limited admissibility. 

When evidence which is admissible as 

to one party or for one purpose but not 

admissible as to another party or for 

another purpose is admitted, the judge, 

upon request, shall restrict the evi-

dence to its proper scope. 

§ 18.106 Remainder of or related 
writings or recorded statements. 

When a writing or recorded state-

ment or part thereof is introduced by a 

party, an adverse party may require 

the introduction at that time of any 

other part or any other writing or re-

corded statement which ought in fair-

ness to be considered contempora-

neously with it. 

OFFICIAL NOTICE 

§ 18.201 Official notice of adjudicative 
facts. 

(a) Scope of rule. This rule governs 

only official notice of adjudicative 

facts. 

(b) Kinds of facts. An officially no-

ticed fact must be one not subject to 

reasonable dispute in that it is either: 

(1) Generally known within the local 

area, 

(2) Capable of accurate and ready de-

termination by resort to sources whose 

accuracy cannot reasonably be ques-

tioned, or 

(3) Derived from a not reasonably 

questioned scientific, medical or other 

technical process, technique, principle, 

or explanatory theory within the ad-

ministrative agency’s specialized field 

of knowledge. 

(c) When discretionary. A judge may 

take official notice, whether requested 

or not. 

(d) When mandatory. A judge shall 

take official notice if requested by a 

party and supplied with the necessary 

information. 

(e) Opportunity to be heard. A party is 

entitled, upon timely request, to an op-

portunity to be heard as to the pro-

priety of taking official notice and the 

tenor of the matter noticed. In the ab-

sence of prior notification, the request 

may be made after official notice has 

been taken. 

(f) Time of taking notice. Official no-

tice may be taken at any stage of the 

proceeding. 
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(g) Effect of official notice. An offi-

cially noticed fact is accepted as con-

clusive. 

PRESUMPTIONS 

§ 18.301 Presumptions in general. 

Except as otherwise provided by Act 

of Congress, or by rules or regulations 

prescribed by the administrative agen-

cy pursuant to statutory authority, or 

pursuant to executive order, a pre-

sumption imposes on the party against 

whom it is directed the burden of going 

forward with evidence to rebut or meet 

the presumption, but does not shift to 

such party the burden of proof in the 

sense of the risk of nonpersuasion, 

which remains throughout the trial 

upon the party on whom it was origi-

nally cast. 

§ 18.302 Applicability of state law. 

The effect of a presumption respect-

ing a fact which is an element of a 

claim or defense as to which State law 

supplies the rule of decision is deter-

mined in accordance with State law. 

RELEVANCY AND ITS LIMITS 

§ 18.401 Definition of relevant evi-

dence. 

Relevant evidence means evidence 

having any tendency to make the ex-

istence of any fact that is of con-

sequence to the determination of the 

action more probable or less probable 

than it would be without the evidence. 

§ 18.402 Relevant evidence generally 
admissible; irrelevant evidence in-
admissible. 

All relevant evidence is admissible, 

except as otherwise provided by the 

Constitution of the United States, by 

Act of Congress, pursuant to executive 

order, by these rules, or by other rules 

or regulations prescribed by the admin-

istrative agency pursuant to statutory 

authority. Evidence which is not rel-

evant is not admissible. 

§ 18.403 Exclusion of relevant evidence 
on grounds of confusion or waste of 
time. 

Although relevant, evidence may be 

excluded if its probative value is sub-

stantially outweighed by the danger of 

confusion of issues, or misleading the 

judge as trier of fact, or by consider-

ations of undue delay, waste of time, or 

needless presentation of cumulative 

evidence. 

§ 18.404 Character evidence not admis-
sible to prove conduct; exceptions; 
other crimes. 

(a) Character evidence generally. Evi-

dence of a person’s character or a trait 

of character is not admissible for the 

purpose of proving action in con-

formity therewith on a particular occa-

sion, except evidence of the character 

of a witness, as provided in §§ 18.607, 

18.608, and 18.609. 

(b) Other crimes, wrongs, or acts. Evi-

dence of other crimes, wrongs, or acts 

is not admissible to prove the char-

acter of a person in order to show ac-

tion in conformity therewith. It may, 

however, be admissible for other pur-

poses, such as proof of motive, oppor-

tunity, intent, preparation, plan, 

knowledge, identity, or absence of mis-

take or accident. 

§ 18.405 Methods of proving character. 

(a) Reputation of opinion. In all cases 

in which evidence of character or a 

trait of character of a person is admis-

sible, proof may be made by testimony 

as to reputation or by testimony in the 

form of an opinion. On cross-examina-

tion, inquiry is allowable into relevant 

specific instances of conduct. 

(b) Specific instances of conduct. In 

cases in which character or a trait of 

character of a person is an essential 

element of a claim or defense, proof 

may also be made of specific instances 

of that person’s conduct. 

§ 18.406 Habit; routine practice. 

Evidence of the habit of a person or 

of the routine practice of an organiza-

tion, whether corroborated or not and 

regardless of the presence of eye-

witnesses, is relevant to prove that the 

conduct of the person or organization 

on a particular occasion was in con-

formity with the habit or routine prac-

tice. 

§ 18.407 Subsequent remedial meas-
ures. 

When, after an event, measures are 

taken which, if taken previously, 

would have made the event less likely 
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to occur, evidence of the subsequent 

measures is not admissible to prove 

negligence or culpable conduct in con-

nection with the event. This rule does 

not require the exclusion of evidence of 

subsequent measures when offered for 

another purpose, such as proving own-

ership, control, or feasibility of pre-

cautionary measures, if controverted, 

or impeachment. 

§ 18.408 Compromise and offers to 
compromise. 

Evidence of furnishing or offering or 

promising to furnish, or of accepting or 

offering or promising to accept, a valu-

able consideration in compromising or 

attempting to compromise a claim 

which was disputed as to either valid-

ity or amount, is not admissible to 

prove liability for or invalidity of the 

claim or its amount. Evidence of con-

duct or statements made in com-

promise negotiations is likewise not 

admissible. This rule does not require 

the exclusion of any evidence otherwise 

discoverable merely because it is pre-

sented in the course of compromise ne-

gotiations. This rule does not require 

exclusion when the evidence is offered 

for another purpose, such as proving 

bias or prejudice of a witness, or 

negativing a contention of undue 

delay. 

§ 18.409 Payment of medical and simi-
lar expenses. 

Evidence of furnishing or offering or 

promising to pay medical, hospital, or 

similar expenses occasioned by an in-

jury is not admissible to prove liability 

for the injury. 

§ 18.410 Inadmissibility of pleas, plea 
discussion, and related statements. 

Except as otherwise provided in this 

rule, evidence of the following is not 

admissible against the defendant who 

made the plea or was a participant in 

the plea discussions: 

(a) A plea of guilty which was later 

withdrawn; 

(b) A plea of nolo contendere; 

(c) Any statement made in the course 

of any proceedings under Rule 11 of the 

Federal Rules of Criminal Procedure or 

comparable state procedure regarding 

either of the foregoing pleas; or 

(d) Any statement made in the course 

of plea discussions with an attorney for 

the prosecuting authority which do not 

result in a plea of guilty or which re-

sult in a plea of guilty later with-

drawn. However, such a statement is 

admissible in any proceeding wherein 

another statement made in the course 

of the same plea discussions has been 

introduced and the statement ought in 

fairness be considered contempora-

neously with it. 

§ 18.411 Liability insurance. 

Evidence that a person was or was 

not insured against liability is not ad-

missible upon the issue whether the 

person acted negligently or otherwise 

wrongfully. This rule does not require 

the exclusion of evidence of insurance 

against liability when offered for an-

other purpose, such as proof of agency, 

ownership, or control, or bias or preju-

dice of a witness. 

PRIVILEGES 

§ 18.501 General rule. 

Except as otherwise required by the 

Constitution of the United States, or 

provided by Act of Congress, or by 

rules or regulations prescribed by the 

administrative agency pursuant to 

statutory authority, or pursuant to ex-

ecutive order, the privilege of a wit-

ness, person, government, State, or po-

litical subdivision thereof shall be gov-

erned by the principles of the common 

law as they may be interpreted by the 

courts of the United States in the light 

of reason and experience. However with 

respect to an element of a claim or de-

fense as to which State law supplies 

the rule of decision, the privilege of a 

witness, person, government, State, or 

political subdivision thereof shall be 

determined in accordance with State 

law. 

WITNESSES 

§ 18.601 General rule of competency. 

Every person is competent to be a 

witness except as otherwise provided in 

these rules. However with respect to an 

element of a claim or defense as to 

which State law supplies the rule of de-

cision, the competency of a witness 
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shall be determined in accordance with 

State law. 

§ 18.602 Lack of personal knowledge. 

A witness may not testify to a mat-

ter unless evidence is introduced suffi-

cient to support a finding that the wit-

ness has personal knowledge of the 

matter. Evidence to prove personal 

knowledge may, but need not, consist 

of the witness’ own testimony. This 

rule is subject to the provisions of 

§ 18.703, relating to opinion testimony 

by expert witnesses. 

§ 18.603 Oath or affirmation. 

Before testifying, every witness shall 

be required to declare that the witness 

will testify truthfully, by oath or affir-

mation administered in a form cal-

culated to awaken the witness’ con-

science and impress the witness’ mind 

with the duty to do so. 

§ 18.604 Interpreters. 

An interpreter is subject to the pro-

visions of these rules relating to quali-

fication as an expert and the adminis-

tration of an oath or affirmation to 

make a true translation. 

§ 18.605 Competency of judge as wit-
ness. 

The judge presiding at the hearing 

may not testify in that hearing as a 

witness. No objection need be made in 

order to preserve the point. 

§ 18.606 [Reserved] 

§ 18.607 Who may impeach. 

The credibility of a witness may be 

attacked by any party, including the 

party calling the witness. 

§ 18.608 Evidence of character and 
conduct of witness. 

(a) Opinion and reputation evidence of 

character. The credibility of a witness 

may be attacked or supported by evi-

dence in the form of opinion or reputa-

tion, but subject to these limitations: 

(1) The evidence may refer only to 

character for truthfulness or untruth-

fulness, and 

(2) Evidence of truthful character is 

admissible only after the character of 

the witness for truthfulness has been 

attacked by opinion or reputation evi-

dence or otherwise. 

(b) Specific instances of conduct. Spe-

cific instances of the conduct of a wit-

ness, for the purpose of attacking or 

supporting the witness’ credibility, 

other than conviction of crime as pro-

vided in § 18.609, may not be proved by 

extrinsic evidence. They may, however, 

in the discretion of the judge, if pro-

bative of truthfulness or untruthful-

ness, be inquired into on cross-exam-

ination of the witness, concerning the 

witness’ character for truthfulness or 

untruthfulness, or concerning the char-

acter for truthfulness or untruthful-

ness of another witness as to which 

character the witness being cross-ex-

amined has testified. 

The giving of testimony by any wit-

ness does not operate as a waiver of the 

witness’ privilege against self-incrimi-

nation when examined with respect to 

matters which relate only to credi-

bility. 

§ 18.609 Impeachment by evidence of 
conviction of crime. 

(a) General rule. For the purpose of 

attacking the credibility of a witness, 

evidence that the witness has been con-

victed of a crime shall be admitted if 

the crime was punishable by death or 

imprisonment in excess of one year 

under the law under which the witness 

was convicted, or involved dishonesty 

or false statement, regardless of the 

punishment. 

(b) Time limit. Evidence of a convic-

tion under this rule is not admissible if 

a period of more than ten years has 

elapsed since the date of the conviction 

or of the release of the witness from 

the confinement imposed for that con-

viction, whichever is the later date. 

(c) Effect of pardon, annulment, or cer-

tificate of rehabilitation. Evidence of a 

conviction is not admissible under this 

rule if: 

(1) The conviction has been the sub-

ject of a pardon, annulment, certificate 

of rehabilitation, or other equivalent 

procedure based on a finding of the re-

habilitation of the person convicted, 

and that person has not been convicted 

of a subsequent crime which was pun-

ishable by death or imprisonment in 

excess of one year, or 
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(2) The conviction has been the sub-

ject of a pardon, annulment, or other 

equivalent procedure based on a finding 

of innocence. 

(d) Juvenile adjudications. Evidence of 

juvenile adjudications is not admis-

sible under this rule. 

(e) Pendency of appeal. The pendency 

of an appeal therefrom does not render 

evidence of a conviction inadmissible. 

Evidence of the pendency of an appeal 

is admissible. 

[55 FR 13219, Apr. 9, 1990; 55 FR 14033, Apr. 13, 

1990] 

§ 18.610 Religious beliefs or opinions. 

Evidence of the beliefs or opinions of 

a witness on matters of religion is not 

admissible for the purpose of showing 

that by reason of their nature the wit-

ness’ credibility is impaired or en-

hanced. 

§ 18.611 Mode and order of interroga-
tion and presentation. 

(a) Control by judge. The judge shall 

exercise reasonable control over the 

mode and order of interrogating wit-

nesses and presenting evidence so as to: 

(1) Make the interrogation and pres-

entation effective for the ascertain-

ment of the truth, 

(2) Avoid needless consumption of 

time, and 

(3) Protect witnesses from harass-

ment or undue embarrassment. 

(b) Scope of cross-examination. Cross- 

examination should be limited to the 

subject matter of the direct examina-

tion and matters affecting the credi-

bility of the witness. The judge may, in 

the exercise of discretion, permit in-

quiry into additional matters as if on 

direct examination. 

(c) Leading questions. Leading ques-

tions should not be used on the direct 

examination of a witness except as 

may be necessary to develop the wit-

ness’ testimony. Ordinarily leading 

questions should be permitted on cross- 

examination. When a party calls a hos-

tile witness, an adverse party, or a wit-

ness identified with an adverse party, 

interrogation may be by leading ques-

tions. 

§ 18.612 Writing used to refresh mem-
ory. 

If a witness uses a writing to refresh 

memory for the purpose of testifying, 

either while testifying, or before testi-

fying if the judge in the judge’s discre-

tion determines it is necessary in the 

interest of justice, an adverse party is 

entitled to have the writing produced 

at the hearing, to inspect it, to cross- 

examine the witness thereon, and to in-

troduce in evidence those portions 

which relate to the testimony of the 

witness. If it is claimed that the writ-

ing contains matters not related to the 

subject matter of the testimony the 

judge shall examine the writing in 

camera, excise any portion not so re-

lated, and order delivery of the remain-

der to the party entitled thereto. Any 

portion withheld over objections shall 

be preserved and made available in the 

event of review. If a writing is not pro-

duced or delivered pursuant to order 

under this rule, the judge shall make 

any order justice requires. 

§ 18.613 Prior statements of witnesses. 

(a) Examining witness concerning prior 

statement. In examining a witness con-

cerning a prior statement made by the 

witness, whether written or not, the 

statement need not be shown nor its 

contents disclosed to the witness at 

that time, but on request the same 

shall be shown or disclosed to opposing 

counsel. 
(b) Extrinsic evidence of prior incon-

sistent statement of witness. Extrinsic 

evidence of a prior inconsistent state-

ment by a witness is not admissible un-

less the witness is afforded an oppor-

tunity to explain or deny the same and 

the opposite party is afforded an oppor-

tunity to interrogate the witness 

thereon, or the interests of justice oth-

erwise require. This provision does not 

apply to admissions of a party-oppo-

nent as defined in § 18.801(d)(2). 

§ 18.614 Calling and interrogation of 
witnesses by judge. 

(a) Calling by the judge. The judge 

may, on the judge’s own motion or at 

the suggestion of a party, call wit-

nesses, and all parties are entitled to 

cross-examine witnesses thus called. 
(b) Interrogation by the judge. The 

judge may interrogate witnesses, 
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whether called by the judge or by a 

party. 

(c) Objections. Objections to the call-

ing of witnesses by the judge or to in-

terrogation by the judge must be time-

ly. 

§ 18.615 Exclusion of witnesses. 

At the request of a party the judge 

shall order witnesses excluded so that 

they cannot hear the testimony of 

other witnesses, and the judge may 

make the order of the judge’s own mo-

tion. This rule does not authorize ex-

clusion of a party who is a natural per-

son, or an officer or employee of a 

party which is not a natural person 

designated as its representative by its 

attorney, or a person whose presence is 

shown by a party to be essential to the 

presentation of the party’s cause. 

OPINIONS AND EXPERT TESTIMONY 

§ 18.701 Opinion testimony by lay wit-
nesses. 

If the witness is not testifying as an 

expert, the witness’ testimony in the 

form of opinions or inferences is lim-

ited to those opinions or inferences 

which are rationally based on the per-

ception of the witness and helpful to a 

clear understanding of the witness’ tes-

timony or the determination of a fact 

in issue. 

§ 18.702 Testimony by experts. 

If scientific, technical, or other spe-

cialized knowledge will assist the judge 

as trier of fact to understand the evi-

dence or to determine a fact in issue, a 

witness qualified as an expert by 

knowledge, skill, experience, training, 

or education, may testify thereto in 

the form of an opinion or otherwise. 

§ 18.703 Bases of opinion testimony by 
experts. 

The facts or data in the particular 

case upon which an expert bases an 

opinion or inference may be those per-

ceived by or made known to the expert 

at or before the hearing. If of a type 

reasonably relied upon by experts in 

the particular field in forming opinions 

or inferences upon the subject, the 

facts or data need not be admissible in 

evidence. 

§ 18.704 Opinion on ultimate issue. 

Testimony in the form of an opinion 

or inference otherwise admissible is 

not objectionable because it embraces 

an ultimate issue to be decided by the 

judge as trier of fact. 

§ 18.705 Disclosure of facts or data un-
derlying expert opinion. 

The expert may testify in terms of 

opinion or inference and give reasons 

therefor without prior disclosure of the 

underlying facts or data, unless the 

judge requires otherwise. The expert 

may in any event be required to dis-

close the underlying facts or data on 

cross-examination. 

§ 18.706 Judge appointed experts. 

(a) Appointment. The judge may on 

the judge’s own motion or on the mo-

tion of any party enter an order to 

show cause why expert witnesses 

should not be appointed, and may re-

quest the parties to submit nomina-

tions. The judge may appoint any ex-

pert witnesses agreed upon by the par-

ties, and may appoint expert witnesses 

of the judge’s own selection. An expert 

witness shall not be appointed by the 

judge unless the witness consents to 

act. A witness so appointed shall be in-

formed of the witness’ duties by the 

judge in writing, a copy of which shall 

be filed with the clerk, or at a con-

ference in which the parties shall have 

an opportunity to participate. A wit-

ness so appointed shall advise the par-

ties of the witness’ findings, if any; the 

witness’ deposition may be taken by 

any party; and the witness may be 

called to testify by the judge or any 

party. The witness shall be subject to 

cross-examination by each party, in-

cluding a party calling the witness. 

(b) Compensation. Expert witnesses so 

appointed are entitled to reasonable 

compensation in whatever sum the 

judge may allow. The compensation 

thus fixed is payable from funds which 

may be provided by law in hearings in-

volving just compensation under the 

fifth amendment. In other hearings the 

compensation shall be paid by the par-

ties in such proportion and at such 

time as the judge directs, and there-

after charged in like manner as other 

costs. 
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(c) Parties’ experts of own selection. 

Nothing in this rule limits the parties 

in calling expert witnesses of their own 

selection. 

HEARSAY 

§ 18.801 Definitions. 

(a) Statement. A statement is (1) an 

oral or written assertion, or (2) non-

verbal conduct of a person, if it is in-

tended by the person as an assertion. 

(b) Declarant. A declarant is a person 

who makes a statement. 

(c) Hearsay. Hearsay is a statement, 

other than one made by the declarant 

while testifying at the hearing, offered 

in evidence to prove the truth of the 

matter asserted. 

(d) Statements which are not hearsay. 

A statement is not hearsay if: 

(1) Prior statement by witness. The de-

clarant testifies at the hearing and is 

subject to cross-examination con-

cerning the statement, and the state-

ment is— 

(i) Inconsistent with the declarant’s 

testimony, or 

(ii) Consistent with the declarant’s 

testimony and is offered to rebut an ex-

press or implied charge against the de-

clarant of recent fabrication or im-

proper influence or motive, or 

(iii) One of identification of a person 

made after perceiving the person; or 

(2) Admission by party-opponent. The 

statement is offered against a party 

and is— 

(i) The party’s own statement in ei-

ther an individual or a representative 

capacity, or 

(ii) A statement of which the party 

has manifested an adoption or belief in 

its truth, or 

(iii) A statement by a person author-

ized by the party to make a statement 

concerning the subject, or 

(iv) A statement by the party’s agent 

or servant concerning a matter within 

the scope of the agency or employ-

ment, made during the existence of the 

relationship, or 

(v) A statement by a co-conspirator 

of a party during the course and in fur-

therance of the conspiracy. 

§ 18.802 Hearsay rule. 

Hearsay is not admissible except as 

provided by these rules, or by rules or 

regulations of the administrative agen-

cy prescribed pursuant to statutory au-

thority, or pursuant to executive order, 

or by Act of Congress. 

§ 18.803 Hearsay exceptions; avail-
ability of declarant immaterial. 

(a) The following are not excluded by 

the hearsay rule, even though the de-

clarant is available as a witness: 

(1) Present sense impression. A state-

ment describing or explaining an event 

or condition made while the declarant 

was perceiving the event or condition, 

or immediately thereafter. 

(2) Excited utterance. A statement re-

lating to a startling event or condition 

made while the declarant was under 

the stress of excitement caused by the 

event or condition. 

(3) Then existing mental, emotional, or 

physical condition. A statement of the 

declarant’s then existing state of mind, 

emotion, sensation, or physical condi-

tion (such as intent, plan, motive, de-

sign, mental feeling, pain, and bodily 

health), but not including a statement 

of memory or belief to prove the fact 

remembered or believed unless it re-

lates to the execution, revocation, 

identification, or terms of declarant’s 

will. 

(4) Statements for purposes of medical 

diagnosis or treatment. Statements made 

for purposes of medical diagnosis or 

treatment and describing medical his-

tory, or past or present symptoms, 

pain, or sensations or the inception or 

general character of the cause or exter-

nal source thereof insofar as reason-

ably pertinent to diagnosis or treat-

ment. 

(5) Recorded recollection. A memo-

randum or record concerning a matter 

about which a witness once had knowl-

edge but now has insufficient recollec-

tion to enable the witness to testify 

fully and accurately, shown to have 

been made or adopted by the witness 

when the matter was fresh in the wit-

ness’ memory and to reflect that 

knowledge correctly. 

(6) Records of regularly conducted ac-

tivity. A memorandum, report, record, 

or data compilation, in any form, of 

acts, events, conditions, opinions, or 

diagnoses, made at or near the time by, 

or from information transmitted by, a 

person with knowledge, if kept in the 
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course of a regularly conducted busi-

ness activity, and if it was the regular 

practice of that business activity to 

make the memorandum, report, record, 

or data compilation, all as shown by 

the testimony of the custodian or other 

qualified witness, unless the source of 

information or the method or cir-

cumstances of preparation indicate 

lack of trustworthiness. The term busi-

ness as used in this paragraph includes 

business, institution, association, pro-

fession, occupation, and calling of 

every kind, whether or not conducted 

for profit. 

(7) Absence of entry in records kept in 

accordance with the provisions of para-

graph (6). Evidence that a matter is not 

included in the memoranda reports, 

records, or data compilations, in any 

form, kept in accordance with the pro-

visions of paragraph (6), to prove the 

nonoccurrence or nonexistence of the 

matter, if the matter was of a kind of 

which a memorandum, report, record, 

or data compilation was regularly 

made and preserved, unless the sources 

of information or other circumstances 

indicate lack of trustworthiness. 

(8) Public records and reports. Records, 

reports, statements, or data compila-

tions, in any form, of public offices or 

agencies, setting forth— 

(i) The activities of the office or 

agency, or 

(ii) Matters observed pursuant to 

duty imposed by law as to which mat-

ters there was a duty to report, or 

(iii) Factual findings resulting from 

an investigation made pursuant to au-

thority granted by law, unless the 

sources of information or other cir-

cumstances indicate lack of trust-

worthiness. 

(9) Records of vital statistics. Records 

or data compilations, in any form, of 

births, fetal deaths, deaths, or mar-

riages, if the report thereof was made 

to a public office pursuant to require-

ments of law. 

(10) Absence of public record or entry. 

To prove the absence of a record, re-

port, statement, or data compilation, 

in any form, or the nonoccurrence or 

nonexistence of a matter of which a 

record, report, statement, or data com-

pilation, in any form, was regularly 

made and preserved by a public office 

or agency, evidence in the form of a 

certification in accordance with 

§ 18.902, or testimony, that diligent 

search failed to disclose the record, re-

port, statement, or date compilation, 

or entry. 

(11) Records of religious organizations. 

Statements of births, marriages, di-

vorces, deaths, legitimacy, ancestry, 

relationship by blood or marriage, or 

other similar facts of personal or fam-

ily history, contained in a regularly 

kept record of a religious organization. 

(12) Marriage, baptismal, and similar 

certificates. Statements of fact con-

tained in a certificate that the maker 

performed a marriage or other cere-

mony or administered a sacrament, 

made by a clergyman, public official, 

or other person authorized by the rules 

or practices of a religious organization 

or by law to perform the act certified, 

and purporting to have been issued at 

the time of the act or within a reason-

able time thereafter. 

(13) Family records. Statements of fact 

concerning personal or family history 

contained in family Bibles, geneal-

ogies, charts, engravings on rings, in-

scriptions on family portraits, 

engravings on urns, crypts, or tomb-

stones, or the like. 

(14) Records of documents affecting an 

interest in property. The record of a doc-

ument purporting to establish or affect 

an interest in property, as proof of the 

content of the original recorded docu-

ment and its execution and delivery by 

each person by whom it purports to 

have been executed, if the record is a 

record of a public office and an applica-

ble statute authorizes the recording of 

documents of that kind in that office. 

(15) Statements in documents affecting 

an interest in property. A statement con-

tained in a document purporting to es-

tablish or affect an interest in property 

if the matter stated was relevant to 

the purpose of the document, unless 

dealings with the property since the 

document was made have been incon-

sistent with the truth of the statement 

or the purport of the document. 

(16) Statements in ancient documents. 

Statements in a document in existence 

twenty years or more the authenticity 

of which is established. 

(17) Market reports, commercial publica-

tions. Market quotations, tabulations, 

lists, directories, or other published 
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compilations, generally used and relied 

upon by the public or by persons in 

particular occupations. 

(18) Learned treatises. To the extent 

called to the attention of an expert 

witness upon cross-examination or re-

lied upon by the expert witness in di-

rect examination, statements con-

tained in published treatises, periodi-

cals, or pamphlets on a subject of his-

tory, medicine, or other science or art, 

established as a reliable authority by 

the testimony or admission of the wit-

ness or by other expert testimony or by 

official notice. 

(19) Reputation concerning personal or 

family history. Reputation among mem-

bers of a person’s family by blood, 

adoption, or marriage, or among a per-

son’s associates, or in the community, 

concerning a person’s birth, adoption, 

marriage, divorce, death, legitimacy, 

relationship by blood, adoption, or 

marriage, ancestry, or other similar 

fact of personal or family history. 

(20) Reputation concerning boundaries 

or general history. Reputation in a com-

munity, arising before the controversy, 

as to boundaries of or customs affect-

ing lands in the community, and rep-

utation as to events of general history 

important to the community or State 

or nation in which located. 

(21) Reputation as to character. Rep-

utation of a person’s character among 

associates or in the community. 

(22) Judgment of previous conviction. 

Evidence of a final judgment, entered 

after a trial or upon a plea of guilty 

(but not upon a plea of nolo 

contendere), adjudging a person guilty 

of a crime punishable by death or im-

prisonment in excess of one year, to 

prove any fact essential to sustain the 

judgment. The pendency of an appeal 

may be shown but does not affect ad-

missibility. 

(23) Judgment as to personal, family, or 

general history, or boundaries. Judg-

ments as proof of matters of personal, 

family or general history, or bound-

aries, essential to the judgment, if the 

same would be provable by evidence of 

reputation. 

(24) Other exceptions. A statement not 

specifically covered by any of the fore-

going exceptions but having equivalent 

circumstantial guarantees of trust-

worthiness to the aforementioned hear-

say exceptions, if the judge determines 

that (i) the statement is offered as evi-

dence of a material fact; (ii) the state-

ment is more probative on the point for 

which it is offered than any other evi-

dence which the proponent can procure 

through reasonable efforts; and (iii) the 

general purposes of these rules and the 

interests of justice will best be served 

by admission of the statement into evi-

dence. However, a statement may not 

be admitted under this exception un-

less the proponent of it makes known 

to the adverse party sufficiently in ad-

vance of the hearing to provide the ad-

verse party with a fair opportunity to 

prepare to meet it, the proponent’s in-

tention to offer the statement and the 

particulars of it, including the name 

and address of the declarant. 

(25) Self-authentication. The self-au-

thentication of documents and other 

items as provided in § 18.902. 

(26) Bills, estimates and reports. In ac-

tions involving injury, illness, disease, 

death, disability, or physical or mental 

impairment, or damage to property, 

the following bills, estimates, and re-

ports as relevant to prove the value 

and reasonableness of the charges for 

services, labor and materials stated 

therein and, where applicable, the ne-

cessity for furnishing the same, unless 

the sources of information or other cir-

cumstances indicate lack of trust-

worthiness, provided that a copy of 

said bill, estimate, or report has been 

served upon the adverse party suffi-

ciently in advance of the hearing to 

provide the adverse party with a fair 

opportunity to prepare to object or 

meet it: 

(i) Hospital bills on the official let-

terhead or billhead of the hospital, 

when dated and itemized. 

(ii) Bills of doctors and dentists, 

when dated and containing a statement 

showing the date of each visit and the 

charge therefor. 

(iii) Bills of registered nurses, li-

censed practical nurses and physical 

therapists, or other licensed health 

care providers when dated and con-

taining an itemized statement of the 

days and hours of service and charges 

therefor. 

(iv) Bills for medicine, eyeglasses, 

prosthetic device, medical belts or 
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similar items, when dated and 

itemized. 

(v) Property repair bills or estimates, 

when dated and itemized, setting forth 

the charges for labor and material. In 

the case of an estimate, the party in-

tending to offer the estimate shall for-

ward with his notice to the adverse 

party, together with a copy of the esti-

mate, a statement indicating whether 

or not the property was repaired, and, 

if so, whether the estimated repairs 

were made in full or in part and by 

whom, the cost thereof, together with 

a copy of the bill therefore. 

(vi) Reports of past earnings, or of 

the rate of earnings and time lost from 

work or lost compensation, prepared by 

an employer on official letterhead, 

when dated and itemized. The adverse 

party may not dispute the authen-

ticity, the value or reasonableness of 

such charges, the necessity therefore 

or the accuracy of the report, unless 

the adverse party files and serves writ-

ten objection thereto sufficiently in 

advance of the hearing stating the ob-

jections, and the grounds thereof, that 

the adverse party will make if the bill, 

estimate, or reports is offered at the 

time of the hearing. An adverse party 

may call the author of the bill, esti-

mate, or report as a witness and exam-

ine the witness as if under cross-exam-

ination. 

(27) Medical reports. In actions involv-

ing injury, illness, disease, death, dis-

ability, or physical or mental impair-

ment, doctor, hospital, laboratory and 

other medical reports, made for pur-

poses of medical treatment, unless the 

sources of information or other cir-

cumstances indicate lack of trust-

worthiness, provided that a copy of the 

report has been filed and served upon 

the adverse party sufficiently in ad-

vance of the hearing to provide the ad-

verse party with a fair opportunity to 

prepare to object or meet it. The ad-

verse party may not object to the ad-

missibility of the report unless the ad-

verse party files and serves written ob-

jection thereto sufficiently in advance 

of the hearing stating the objections, 

and the grounds therefor, that the ad-

verse party will make if the report is 

offered at the time of the hearing. An 

adverse party may call the author of 

the medical report as a witness and ex-

amine the witness as if under cross-ex-

amination. 

(28) Written reports of expert witnesses. 

Written reports of an expert witness 

prepared with a view toward litigation, 

including but not limited to a diag-

nostic report of a physician, including 

inferences and opinions, when on offi-

cial letterhead, when dated, when in-

cluding a statement of the expert’s 

qualifications, when including a sum-

mary of experience as an expert wit-

ness in litigation, when including the 

basic facts, data, and opinions forming 

the basis of the inferences or opinions, 

and when including the reasons for or 

explanation of the inferences and opin-

ions, so far as admissible under rules of 

evidence applied as though the witness 

was then present and testifying, unless 

the sources of information or the meth-

od or circumstances of preparation in-

dicate lack of trustworthiness, pro-

vided that a copy of the report has 

been filed and served upon the adverse 

party sufficiently in advance of the 

hearing to provide the adverse party 

with a fair opportunity to prepare to 

object or meet it. The adverse party 

may not object to the admissibility of 

the report unless the adverse party 

files and serves written objection 

thereto sufficiently in advance of the 

hearing stating the objections, and the 

grounds therefor, that the adverse 

party will make if the report is offered 

at the time of the hearing. An adverse 

party may call the expert as a witness 

and examine the witness as if under 

cross-examination. 

(29) Written statements of lay witnesses. 

Written statements of a lay witness 

made under oath or affirmation and 

subject to the penalty of perjury, so far 

as admissible under the rules of evi-

dence applied as though the witness 

was then present and testifying, unless 

the sources of information or the meth-

od or circumstances of preparation in-

dicate lack of trustworthiness provided 

that (i) a copy of the written statement 

has been filed and served upon the ad-

verse party sufficiently in advance of 

the hearing to provide the adverse 

party with a fair opportunity to pre-

pare to object or meet it, and (ii) if the 

declarant is reasonably available as a 

witness, as determined by the judge, no 
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adverse party has sufficiently in ad-

vance of the hearing filed and served 

upon the noticing party a written de-

mand that the declarant be produced in 

person to testify at the hearing. An ad-

verse party may call the declarant as a 

witness and examine the witness as if 

under cross-examination. 

(30) Deposition testimony. Testimony 

given as a witness in a deposition 

taken in compliance with law in the 

course of the same proceeding, so far as 

admissible under the rules of evidence 

applied as though the witness was then 

present and testifying, if the party 

against whom the testimony is now of-

fered had an opportunity and similar 

motive to develop the testimony by di-

rect, cross, or redirect examination, 

provided that a notice of intention to 

offer the deposition in evidence, to-

gether with a copy thereof if not other-

wise previously provided, has been 

served upon the adverse party suffi-

ciently in advance of the hearing to 

provide the adverse party with a fair 

opportunity to prepare to object or 

meet it. An adverse party may call the 

deponent as a witness and examine the 

witness as if under cross-examination. 

(b) [Reserved] 

§ 18.804 Hearsay exceptions; declarant 
unavailable. 

(a) Definition of unavailability. Un-

availability as a witness includes situa-

tions in which the declarant: 

(1) Is exempted by ruling of the judge 

on the ground of privilege from testi-

fying concerning the subject matter of 

the declarant’s statement; or 

(2) Persists in refusing to testify con-

cerning the subject matter of the de-

clarant’s statement despite an order of 

the judge to do so; or 

(3) Testifies to a lack of memory of 

the subject matter of the declarant’s 

statement; or 

(4) Is unable to be present or to tes-

tify at the hearing because of death or 

then existing physical or mental illness 

or infirmity; or 

(5) Is absent from the hearing and the 

proponent of a statement has been un-

able to procure the declarant’s attend-

ance (or in the case of a hearsay excep-

tion under paragraph (b) (2), (3), or (4) 

of this section, the declarant’s attend-

ance or testimony) by process or other 

reasonable means. 

A declarant is not unavailable as a wit-

ness if exemption, refusal, claim of 

lack of memory, inability, or absence 

is due to the procurement or wrong-

doing of the proponent of a statement 

for the purpose of preventing the wit-

ness from attending or testifying. 

(b) Hearsay exceptions. The following 

are not excluded by the hearsay rule if 

the declarant is unavailable as a wit-

ness: 

(1) Former testimony. Testimony given 

as a witness at another hearing of the 

same or a different proceeding, or in a 

deposition taken in compliance with 

law in the course of the same or an-

other proceeding, if the party against 

whom the testimony is now offered, or 

a predecessor in interest, had an oppor-

tunity and similar motive to develop 

the testimony by direct, cross, or redi-

rect examination. 

(2) Statement under belief of impending 

death. A statement made by a declar-

ant while believing that the declarant’s 

death was imminent, concerning the 

cause or circumstances of what the de-

clarant believed to be impending death. 

(3) Statement against interest. A state-

ment which was at the time of its mak-

ing so far contrary to the declarant’s 

pecuniary or proprietary interest, or so 

far tended to subject the declarant to 

civil or criminal liability, or to render 

invalid a claim by the declarant 

against another, that a reasonable per-

son in the declarant’s position would 

not have made the statement unless 

believing it to be true. 

(4) Statement of personal or family his-

tory. (i) A statement concerning the de-

clarant’s own birth, adoption, mar-

riage, divorce, legitimacy, relationship 

by blood, adoption, or marriage, ances-

try, or other similar fact of personal or 

family history, even though declarant 

had no means of acquiring personal 

knowledge of the matter stated; or 

(ii) A statement concerning the fore-

going matters, and death also, of an-

other person, if the declarant was re-

lated to the other by blood, adoption, 

or marriage or was so intimately asso-

ciated with the other’s family as to be 

likely to have accurate information 

concerning the matter declared. 
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(5) Other exceptions. A statement not 

specifically covered by any of the fore-

going exceptions but having equivalent 

circumstantial guarantees of trust-

worthiness to the aforementioned hear-

say exceptions, if the judge determines 

that— 

(i) The statement is offered as evi-

dence of a material fact; 

(ii) The statement is more probative 

on the point for which it is offered than 

any other evidence which the pro-

ponent can procure through reasonable 

efforts; and 

(iii) The general purposes of these 

rules and the interests of justice will 

best be served by admission of the 

statement into evidence. However, a 

statement may not be admitted under 

this exception unless the proponent of 

it makes known to the adverse party 

sufficiently in advance of the hearing 

to provide the adverse party with a fair 

opportunity to prepare to meet it, the 

proponent’s intention to offer the 

statement and the particulars of it, in-

cluding the name and address of the de-

clarant. 

§ 18.805 Hearsay within hearsay. 

Hearsay included within hearsay is 

not excluded under the hearsay rule if 

each part of the combined statements 

conforms with an exception to the 

hearsay rule provided in these rules. 

§ 18.806 Attacking and supporting 
credibility of declarant. 

When a hearsay statement, or a 

statement defined in § 18.801(d)(2), (iii), 

(iv), or (v), has been admitted in evi-

dence, the credibility of the declarant 

may be attacked, and if attacked may 

be supported, by any evidence which 

would be admissible for those purposes 

if declarant had testified as a witness. 

Evidence of a statement or conduct by 

the declarant at any time, inconsistent 

with the declarant’s hearsay state-

ment, is not subject to any require-

ment that the declarant may have been 

afforded an opportunity to deny or ex-

plain. If the party against whom a 

hearsay statement has been admitted 

calls the declarant as a witness, the 

party is entitled to examine the declar-

ant on the statement as if under cross- 

examination. 

AUTHENTICATION AND IDENTIFICATION 

§ 18.901 Requirement of authentica-
tion or identification. 

(a) General provision. The requirement 

of authentication or identification as a 

condition precedent to admissibility is 

satisfied by evidence sufficient to sup-

port a finding that the matter in ques-

tion is what its proponent claims. 

(b) Illustrations. By way of illustra-

tion only, and not by way of limita-

tion, the following are examples of au-

thentication or identification con-

forming with the requirements of this 

rule: 

(1) Testimony of witness with knowl-

edge. Testimony that a matter is what 

it is claimed to be. 

(2) Nonexpert opinion on handwriting. 

Nonexpert opinion as to the genuine-

ness of handwriting, based upon famili-

arity not acquired for purposes of liti-

gation. 

(3) Comparison by judge or expert wit-

ness. Comparison by the judge as trier 

of fact or by expert witnesses with 

specimens which have been authenti-

cated. 

(4) Distinctive characteristics and the 

like. Appearance, contents, substance, 

internal patterns, or other distinctive 

characteristics, taken in conjunction 

with circumstances. 

(5) Voice identification. Identification 

of a voice, whether heard firsthand or 

through mechanical or electronic 

transmission or recording, by opinion 

based upon hearing the voice at any 

time under circumstances connecting 

it with the alleged speaker. 

(6) Telephone conversations. Telephone 

conversations, by evidence that a call 

was made to the number assigned at 

the time by the telephone company to 

a particular person or business, if— 

(i) In the case of a person, cir-

cumstances, including self-identifica-

tion, show the person answering to be 

the one called, or 

(ii) In the case of a business, the call 

was made to a place of business and the 

conversation related to business rea-

sonably transacted over the telephone. 

(7) Public records or reports. Evidence 

that a writing authorized by law to be 

recorded or filed and in fact recorded or 

filed in a public office, or a purported 

public record, report, statement, or 
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data compilation, in any form, is from 

the public office where items of this 

nature are kept. 

(8) Ancient documents or data compila-

tion. Evidence that a document or data 

compilation, in any form, 

(i) Is in such condition as to create 

no suspicion concerning its authen-

ticity, 

(ii) Was in a place where it, if authen-

tic, would likely be, and 

(iii) Has been in existence 20 years or 

more at the time it is offered. 

(9) Process or system. Evidence de-

scribing a process or system used to 

produce a result and showing that the 

process or system produces an accurate 

result. 

(10) Methods provided by statute or 

rule. Any method of authentication or 

identification provided by Act of Con-

gress, or by rule or regulation pre-

scribed by the administrative agency 

pursuant to statutory authority, or 

pursuant to executive order. 

§ 18.902 Self-authentication. 

(a) Extrinsic evidence of authenticity 

as a condition precedent to admissi-

bility is not required with respect to 

the following: 

(1) Domestic public documents under 

seal. A document bearing a seal pur-

porting to be that of the United States, 

or of any State, district, Common-

wealth, territory, or insular possession 

thereof, or the Panama Canal Zone, or 

the Trust Territory of the Pacific Is-

lands, or of a political subdivision, de-

partment, officer, or agency thereof, 

and a signature purporting to be an at-

testation or execution. 

(2) Domestic public documents not 

under seal. A document purporting to 

bear the signature in the official capac-

ity of an officer or employee of any en-

tity included in paragraph (a)(1) of this 

section, having no seal, if a public offi-

cer having a seal and having official 

duties in the district or political sub-

division of the officer or employee cer-

tifies under seal that the signer has the 

official capacity and that the signature 

is genuine. 

(3) Foreign public documents. A docu-

ment purporting to be executed or at-

tested in an official capacity by a per-

son authorized by the laws of a foreign 

country to make the execution or at-

testation, and accompanied by a final 

certification as to the genuineness of 

the signature and official position— 

(i) Of the executing or attesting per-

son, or 

(ii) Of any foreign official whose cer-

tificate of genuineness of signature and 

official position relates to the execu-

tion or attestation or is in a chain of 

certificates of genuineness of signature 

and official position relating to the 

execution or attestation. A final cer-

tification may be made by a secretary 

of embassy or legation, consul, vice 

consul, or consular agent of the United 

States, or a diplomatic or consular of-

ficial of the foreign country assigned or 

accredited to the United States. If rea-

sonable opportunity has been given to 

all parties to investigate the authen-

ticity and accuracy of official docu-

ments, the judge may, for good cause 

shown, order that they be treated as 

presumptively authentic without final 

certification or permit them to be evi-

denced by an attested summary with or 

without final certification. 

(4) Certified copies of public records. A 

copy of an official record or report or 

entry therein, or of a document author-

ized by law to be recorded or filed and 

actually recorded or filed in a public 

office, including data compilations in 

any form, certified as correct by the 

custodian or other person authorized to 

make the certification, by certificate 

complying with paragraph (a) (1), (2), 

or (3) of this section, with any Act of 

Congress, or with any rule or regula-

tion prescribed by the administrative 

agency pursuant to statutory author-

ity, or pursuant to executive order. 

(5) Official publications. Books, pam-

phlets, or other publications pur-

porting to be issued by public author-

ity. 

(6) Newspapers and periodicals. Printed 

materials purporting to be newspapers 

or periodicals. 

(7) Trade inscriptions and the like. In-

scriptions, signs, tags, or labels pur-

porting to have been affixed in the 

course of business and indicating own-

ership, control, or origin. 

(8) Acknowledged documents. Docu-

ments accompanied by a certificate of 

acknowledgment executed in the man-

ner provided by law by a notary public 
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or other officer authorized by law to 

take acknowledgments. 

(9) Commercial paper and related docu-

ments. Commercial paper, signatures 

thereon, and documents relating there-

to to the extent provided by general 

commercial law. 

(10) Presumptions under Acts of Con-

gress or administrative agency rules or 

regulations. Any signature, document, 

or other matter declared by Act of Con-

gress or by rule or regulation pre-

scribed by the administrative agency 

pursuant to statutory authority or pur-

suant to executive order to be pre-

sumptively or prima facie genuine or 

authentic. 

(11) Certified records of regularly con-

ducted activity. The original or a dupli-

cate of a record of regularly conducted 

activity, within the scope of § 18.803(6), 

which the custodian thereof or another 

qualified individual certifies 

(i) Was made, at or near the time of 

the occurrence of the matters set forth, 

by, or from information transmitted 

by, a person with knowledge of those 

matters, 

(ii) Is kept in the course of the regu-

larly conducted activity, and 

(iii) Was made by the regularly con-

ducted activity as a regular practice, 

unless the sources of information or 

the method or circumstances of prepa-

ration indicate lack of trustworthiness. 

A record so certified is not self-authen-

ticating under this paragraph unless 

the proponent makes an intention to 

offer it known to the adverse party and 

makes it available for inspection suffi-

ciently in advance of its offer in evi-

dence to provide the adverse party with 

a fair opportunity to object or meet it. 

As used in this subsection, certifies 

means, with respect to a domestic 

record, a written declaration under 

oath subject to the penalty of perjury 

and, with respect to a foreign record, a 

written declaration signed in a foreign 

country which, if falsely made, would 

subject the maker to criminal penalty 

under the laws of that country. 

(12) Bills, estimates, and reports. In ac-

tions involving injury, illness, disease, 

death, disability, or physical or mental 

impairment, or damage to property, 

the following bills, estimates, and re-

ports provided that a copy of said bill, 

estimate, or report has been served 

upon the adverse party sufficiently in 

advance of the hearing to provide the 

adverse party with a fair opportunity 

to prepare to object or meet it: 

(i) Hospital bills on the official let-

terhead or billhead of the hospital, 

when dated and itemized. 

(ii) Bills of doctors and dentists, 

when dated and containing a statement 

showing the date of each visit and the 

charge therefor. 

(iii) Bills of registered nurses, li-

censed practical nurses and physical 

therapists or other licensed health care 

providers, when dated and containing 

an itemized statement of the days and 

hours of service and the charges there-

for. 

(iv) Bills for medicine, eyeglasses, 

prosthetic devices, medical belts or 

similar items, when dated and 

itemized. 

(v) Property repair bills or estimates, 

when dated and itemized, setting forth 

the charges for labor and material. In 

the case of an estimate, the party in-

tending to offer the estimate shall for-

ward with his notice to the adverse 

party, together with a copy of the esti-

mate, a statement indicating whether 

or not the property was repaired, and, 

if so, whether the estimated repairs 

were made in full or in part and by 

whom, the cost thereof, together with 

a copy of the bill therefor. 

(vi) Reports of past earnings, or of 

the rate of earnings and time lost from 

work or lost compensation, prepared by 

an employer on official letterhead, 

when dated and itemized. The adverse 

party may not dispute the authen-

ticity, therefor, unless the adverse 

party files and serves written objection 

thereto sufficiently in advance of the 

hearing stating the objections, and the 

grounds therefor, the adverse party 

will make if the bill, estimate, or re-

port is offered at the time of the hear-

ing. An adverse party may call the au-

thors of the bill, estimate, or report as 

a witness and examine the witness as if 

under cross-examination. 

(13) Medical reports. In actions involv-

ing injury, illness, disease, death, dis-

ability or physical or mental impair-

ment, doctor, hospital, laboratory and 

other medical reports made for pur-

poses of medical treatment, provided 

that a copy of the report has been filed 
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and served upon the adverse party suf-

ficiently in advance of the hearing to 

provide the adverse party with a fair 

opportunity to prepare to object or 

meet it. The adverse party may not ob-

ject to the authenticity of the report 

unless the adverse party files and 

serves written objection thereto suffi-

ciently in advance of the hearing stat-

ing the objections, and the grounds 

therefor, that the adverse party will 

make if the report is offered at the 

time of the hearing. An adverse party 

may call the author of the medical re-

port as a witness and examine the wit-

ness as if under cross-examination. 

(14) Written reports of expert witnesses. 

Written reports of an expert witness 

prepared with a view toward litigation 

including but not limited to a diag-

nostic report of a physician, including 

inferences and opinions, when on offi-

cial letterhead, when dated, when in-

cluding a statement of the experts 

qualifications, when including a sum-

mary of experience as an expert wit-

ness in litigation, when including the 

basic facts, data, and opinions forming 

the basis of the inferences or opinions, 

and when including the reasons for or 

explanation of the inferences or opin-

ions, so far as admissible under the 

rules of evidence applied as though the 

witness was then present and testi-

fying, provided that a copy of the re-

port has been filed and served upon the 

adverse party sufficiently in advance of 

the hearing to provide the adverse 

party with a fair opportunity to pre-

pare to object or meet it. The adverse 

party may not object to the authen-

ticity of the report unless the adverse 

party files and serves written objection 

thereto sufficiently in advance of the 

hearing stating the objections, and the 

grounds therefor, that the adverse 

party will make if the report is offered 

at the time of the hearing. An adverse 

party may call the expert as a witness 

and examine the witness as if under 

cross-examination. 

(15) Written statements of lay witnesses. 

Written statements of a lay witness 

made under oath or affirmation and 

subject to the penalty of perjury, so far 

as admissible under the rules of evi-

dence applied as though the witness 

was then present and testifying, pro-

vided that: 

(i) A copy of the written statement 

has been filed and served upon the ad-

verse party sufficiently in advance of 

the hearing to provide the adverse 

party with a fair opportunity to pre-

pare to object or meet it, and 

(ii) If the declarant is reasonably 

available as a witness, as determined 

by the judge, no adverse party has suf-

ficiently in advance of the hearing filed 

and served upon the noticing party a 

written demand that the declarant be 

produced in person to testify at the 

hearing. An adverse party may call the 

declarant as a witness and examine the 

witness as if under cross-examination. 

(16) Deposition testimony. Testimony 

given as a witness in a deposition 

taken in compliance with law in the 

course of the same proceeding, so far as 

admissible under the rules of evidence 

applied as though the witness was then 

present and testifying, if the party 

against whom the testimony is now of-

fered had an opportunity and similar 

motive to develop the testimony by di-

rect, cross, or redirect examination, 

provided that a notice of intention to 

offer the deposition in evidence, to-

gether with a copy thereof if not other-

wise previously provided, has been 

served upon the adverse party suffi-

ciently in advance of the hearing to 

provide the adverse party with a fair 

opportunity to prepare to object or 

meet it. An adverse party may call the 

deponent as a witness and examine the 

witness as if under cross-examination. 

(b) [Reserved] 

§ 18.903 Subscribing witness’ testi-
mony unnecessary. 

The testimony of a subscribing wit-

ness is not necessary to authenticate a 

writing unless required by the laws of 

the jurisdiction whose laws govern the 

validity of the writing. 

CONTENTS OF WRITINGS, RECORDINGS, 

AND PHOTOGRAPHS 

§ 18.1001 Definitions. 

(a) For purposes of this article the 

following definitions are applicable: 

(1) Writings and recordings. Writings 

and recordings consist of letters, words, 

or numbers, or their equivalent, set 

down by handwriting, typewriting, 

printing, photostating, photographing, 
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magnetic impulse, mechanical or elec-

tronic recording, or other form of data 

compilation. 
(2) Photographs. Photographs include 

still photographs, X-ray films, video 

tapes, and motion pictures. 
(3) Original. An original of a writing 

or recording is the writing or recording 

itself or any counterpart intended to 

have the same effect by a person exe-

cuting or issuing it. An original of a 

photograph includes the negative or, 

other than with respect of X-ray films, 

any print therefrom. If data are stored 

in a computer or similar device, any 

printout or other output readable by 

sight, shown to reflect the data accu-

rately, is an original. 
(4) Duplicate. A duplicate is a counter-

part produced by the same impression 

as the original, or from the same ma-

trix, or by means of photography, in-

cluding enlargements and miniatures, 

or by mechanical or electronic re-

recording, or by chemical reproduction, 

or by other equivalent techniques 

which accurately reproduces the origi-

nal. 
(b) [Reserved] 

§ 18.1002 Requirement of original. 

To prove the content of a writing, re-

cording, or photograph, the original 

writing, recording, or photograph is re-

quired, except as otherwise provided in 

these rules, or by rule or regulation 

prescribed by the administrative agen-

cy pursuant to statutory authority, or 

pursuant to executive order, or by Act 

of Congress. 

§ 18.1003 Admissibility of duplicates. 

A duplicate is admissible to the same 

extent as an original unless a genuine 

question is raised as to the authen-

ticity of the original, or in the cir-

cumstances it would be unfair to admit 

the duplicate in lieu of the original. 

§ 18.1004 Admissibility of other evi-
dence of contents. 

(a) The original is not required, and 

other evidence of the contents of a 

writing, recording, or photograph is ad-

missible if: 

(1) Originals lost or destroyed. All 

originals are lost or have been de-

stroyed, unless the proponent lost or 

destroyed them in bad faith; or 

(2) Original not obtainable. No original 

can be obtained by any available judi-

cial process or procedure; or 

(3) Original in possession of opponent. 

At a time when an original was under 

the control of the party against whom 

offered, that party was put on notice, 

by the pleading or otherwise, that the 

contents would be a subject of proof at 

the hearing, and that party does not 

produce the original at the hearing; or 

(4) Collateral matters. The writing, re-

cording, or photograph is not closely 

related to a controlling issue. 

(b) [Reserved] 

§ 18.1005 Public records. 

The contents of an official record, or 

of a document authorized to be re-

corded or filed and actually recorded or 

filed, including data compilations in 

any form, if otherwise admissible, may 

be proved by copy, certified as correct 

in accordance with § 18.902 or testified 

to be correct by a witness who has 

compared it with the original. If a copy 

which complies with the foregoing can-

not be obtained by the exercise of rea-

sonable diligence, then other evidence 

of the contents may be given. 

§ 18.1006 Summaries. 

The contents of voluminous writings, 

recordings, or photographs which can-

not conveniently be examined at the 

hearing may be presented in the form 

of a chart, summary, or calculation. 

The originals, or duplicates, shall be 

made available for examination or 

copying, or both, by other parties at 

reasonable time and place. The judge 

may order that they be produced at the 

hearing. 

§ 18.1007 Testimony or written admis-
sion of party. 

Contents of writings, recordings, or 

photographs may be proved by the tes-

timony or deposition of the party 

against whom offered or by that par-

ty’s written admission, without ac-

counting for the nonproduction of the 

original. 

§ 18.1008 Functions of the judge. 

When the admissibility of other evi-

dence of contents of writings, record-

ings, or photographs under these rules 
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depends upon the fulfillment of a con-

dition of fact, the question whether the 

condition has been fulfilled is ordi-

narily for the judge to determine in ac-

cordance with the provisions of 

§ 18.104(a). However, when an issue is 

raised whether the asserted writing 

ever existed; or whether another writ-

ing, recording, or photograph produced 

at the hearing is the original; or 

whether other evidence of contents cor-

rectly reflects the contents, the issue 

is for the judge as trier of fact to deter-

mine as in the case of other issues of 

fact. 

APPLICABILITY 

§ 18.1101 Applicability of rules. 

(a) General provision. These rules gov-

ern formal adversarial adjudications 

conducted by the United States De-

partment of Labor before a presiding 

officer. 

(1) Which are required by Act of Con-

gress to be determined on the record 

after opportunity for an administrative 

agency hearing in accordance with the 

Administrative Procedure Act, 5 U.S.C. 

554, 556 and 557, or 

(2) Which by United States Depart-

ment of Labor regulation are con-

ducted in conformance with the fore-

going provisions. Presiding officer, re-

ferred to in these rules as the judge, 

means an Administrative Law Judge, 

an agency head, or other officer who 

presides at the reception of evidence at 

a hearing in such an adjudication. 

(b) Rules inapplicable. The rules 

(other than with respect to privileges) 

do not apply in the following situa-

tions: 

(1) Preliminary questions of fact. The 

determination of questions of fact pre-

liminary to admissibility of evidence 

when the issue is to be determined by 

the judge under § 18.104. 

(2) Longshore, black lung, and related 

acts. Other than with respect to 

§§ 18.403, 18.611(a), 18.614 and without 

prejudice to current practice, hearings 

held pursuant to the Longshore and 

Harbor Workers’ Compensation Act, 33 

U.S.C. 901; the Federal Mine Safety and 

Health Act (formerly the Federal Coal 

Mine Health and Safety Act) as amend-

ed by the Black Lung Benefits Act, 30 

U.S.C. 901; and acts such as the Defense 

Base Act, 42 U.S.C. 1651; the District of 

Columbia Workmen’s Compensation 

Act, 36 DC Code 501; the Outer Conti-

nental Shelf Lands Act, 43 U.S.C. 1331; 

and the Nonappropriated Fund Instru-

mentalities Act, 5 U.S.C. 8171, which 

incorporate section 23(a) of the 

Longshore and Harbor Workers’ Com-

pensation Act by reference. 

(c) Rules inapplicable in part. These 

rules do not apply to the extent incon-

sistent with, in conflict with, or to the 

extent a matter is otherwise specifi-

cally provided by an Act of Congress, 

or by a rule or regulation of specific 

application prescribed by the United 

States Department of Labor pursuant 

to statutory authority, or pursuant to 

executive order. 

§ 18.1102 [Reserved] 

§ 18.1103 Title. 

These rules may be known as the 

United States Department of Labor 

Rules of Evidence and cited as 29 CFR 

18.ll (1989). 

§ 18.1104 Effective date. 

These rules are effective thirty days 

after date of publication with respect 

to formal adversarial adjudications as 

specified in § 18.1101 except that with 

respect to hearings held following an 

investigation conducted by the United 

States Department of Labor, these 

rules shall be effective only where the 

investigation commenced thirty days 

after publication. 

APPENDIX TO SUBPART B OF PART 18— 

REPORTER’S NOTES 

Reporter’s Introductory Note 

The Rules of Evidence for the United 

States Department of Labor modify the Fed-

eral Rules of Evidence for application in for-

mal adversarial adjudications conducted by 

the United States Department of Labor. The 

civil nonjury nature of the hearings and the 

broad underlying values and goals of the ad-

ministrative process are given recognition in 

these rules. 

REPORTER’S NOTE TO § 18.102 

In all formal adversarial adjudications of 

the United States Department of Labor gov-

erned by these rules, and in particular such 
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adjudications in which a party appears with-

out the benefit of counsel, the judge is re-

quired to construe these rules and to exer-

cise discretion as provided in the rules, see, 

e.g., § 18.403, to secure fairness in administra-

tion and elimination of unjustifiable expense 

and delay to the end that the truth may be 

ascertained and the proceedings justly deter-

mined, § 18.102. The judge shall also exercise 

reasonable control over the mode and order 

of interrogating witnesses and presenting 

evidence so as to (1) make the interrogation 

and presentation effective for the ascertain-

ment of the truth, (2) avoid needless con-

sumption of time, and (3) protect witnesses 

from harassment or undue embarrassment, 

§ 18.611(a). 

REPORTER’S NOTE TO § 18.103 

Section 18.103(a) provides that error is not 

harmless, i.e., a substantial right is affected, 

unless on review it is determined that it is 

more probably true than not true that the 

error did not materially contribute to the 

decision or order of the court. The more 

probably true than not true test is the most 

liberal harmless error standard. See Haddad 

v. Lockheed California Corp., 720 F.2d 1454, 

1458–59 (9th Cir. 1983): 

The purpose of a harmless error standard is 

to enable an appellate court to gauge the 

probability that the trier of fact was affected 

by the error. See R. Traynor, [The Riddle of 

Harmless Error] at 29–30. Perhaps the most 

important factor to consider in fashioning 

such a standard is the nature of the par-

ticular fact-finding process to which the 

standard is to be applied. Accordingly, a cru-

cial first step in determining how we should 

gauge the probability that an error was 

harmless is recognizing the distinction be-

tween civil and criminal trials. See Kotteakos 

v. United States, 328 U.S. 750, 763, 66 S.Ct. 1239, 

1247, 90 L.Ed. 1557 (1946); Valle-Valdez, 544 F.2d 

at 914–15. This distinction has two facets, 

each of which reflects the differing burdens 

of proof in civil and criminal cases. First, 

the lower burden of proof in civil cases im-

plies a larger margin of error. The danger of 

the harmless error doctrine is that an appel-

late court may usurp the jury’s function, by 

merely deleting improper evidence from the 

record and assessing the sufficiency of the 

evidence to support the verdict below. See 

Kotteakos, 328 U.S. at 764–65, 66 S.Ct. at 1247– 

48; R. Traynor, supra, at 18–22. This danger 

has less practical importance where, as in 

most civil cases, the jury verdict merely 

rests on a more probable than not standard 

of proof. 

The second facet of the distinction between 

errors in civil and criminal trials involves 

the differing degrees of certainty owed to 

civil and criminal litigants. Whereas a crimi-

nal defendant must be found guilty beyond a 

reasonable doubt, a civil litigant merely has 

a right to a jury verdict that more probably 

than not corresponds to the truth. 

The term materially contribute was chosen as 

the most appropriate in preference to sub-

stantially swayed, Kotteakos v. United States, 

328 U.S. 750, 66 S.Ct. 1239, 90 L.Ed 1557 (1946) 

or material effect. Holloway v. Arkansas, 435 

U.S. 475, 98 S.Ct. 1173, 55 L.Ed.2d 426 (1978). 

The word contribute was employed in Schneble 

v. Florida, 405 U.S. 427, 92 S.Ct. 1056, 31 

L.Ed.2d 340 (1972) and United States v. 

Hastings, 461 U.S. 499, 103 S.Ct. 1974, 76 

L.Ed.2d 96 (1983). 

Error will not be considered in determining 

whether a substantial right of a party was 

affected if the evidence was admitted in 

error following a properly made objection, 

§ 18.103(a)(1), and the judge explicitly states 

that he or she does not rely on such evidence 

in support of the decision or order. The judge 

must explicitly decline to rely upon the im-

properly admitted evidence. The alternative 

of simply assuming nonreliance unless the 

judge explicitly states reliance, goes too far 

toward emasculating the benefits flowing 

from rules of evidence. 

The question addressed in Richardson v. 

Perales, 402 U.S. 389, 91 S.Ct. 1420, 28 L.Ed.2d 

842 (1971) of whether substantial evidence as 

specified in § 556(d) of the Administrative 

Procedure Act requires that there be a re-

siduum of legally admissible evidence to sup-

port an agency determination is of no con-

cern with respect to these rules; only prop-

erly admitted evidence is to be considered in 

determining whether the substantial evidence 

requirement has been satisfied. 

REPORTER’S NOTE TO § 18.104 

As to the standard on review with respect 

to questions of admissibility generally, sec-

tion 18.104(a), see In re Japanese Electronic 

Products Antitrust Litigation, 723 F.2d 238, 265– 

66 (3d Cir. 1983) (‘‘The scope of review of the 

trial court’s trustworthiness determination 

depends on the basis for the ruling. When the 

trial court makes § 18.104(a) findings of his-

torical fact about the manner in which a re-

port containing findings was compiled we re-

view by the clearly erroneous standard of 

Fed.R.Civ.P. 52. But a determination of 

untrustworthiness, if predicated on factors 

properly extraneous to such a determination, 

would be an error of law * * * * There is no 

discretion to rely on improper factors. Such 

an error of law might, of course, in a given 

instance be harmless within the meaning of 

Fed.R.Civ.P. 61. In weighing factors which 

we consider proper, the trial court exercises 

discretion and we review for abuse of discre-

tion. Giving undue weight to trustworthiness 

factors of slight relevance while disregarding 

factors more significant, for example, might 

be an abuse of discretion.’’). Accord, United 

States v. Wilson, 798 F.2d 509 (lst Cir. 1986). 

As to the standard on review with respect 

to relevancy, conditional relevancy and the 
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exercise of discretion, see, e.g., United States 

v. Abel, 469 U.S. 45, 54, 105 S.Ct. 465, 470, 83 

L.Ed.2d 450 (1984) (‘‘A district court is ac-

corded a wide discretion in determining the 

admissibility of evidence under the Federal 

Rules. Assessing the probative value of com-

mon membership in any particular group, 

and weighing any factors counselling against 

admissibility is a matter first for the district 

court’s sound judgment under Rules 401 and 

403 and ultimately, if the evidence is admit-

ted, for the trier of fact.’’); Alford v. United 

States, 282 U.S. 687, 694, 51 S.Ct. 218, 220, 75 

L.Ed 624 (1931) (‘‘The extent of cross-examina-

tion with respect to an appropriate subject 

of inquiry is within the sound discretion of 

the trial court. It may exercise a reasonable 

judgment in determining when the subject is 

exhausted.’’); Hill v. Bache Halsey Stuart 

Shields Inc., 790 F.2d 817, 825 (10th Cir. 1986) 

(‘‘We recognize that a trial court has broad 

discretion to determine whether evidence is 

relevant, and its decision will not be re-

versed on appeal absent a showing of clear 

abuse of that discretion. Beacham v. Lee- 

Norse, 714 F.2d 1010, 1014 (10th Cir. 1983). The 

same standard of review applies to a trial 

court’s determination, under Fed.R.Evid. 403, 

that the probative value of the evidence is 

outweighed by its potential to prejudice or 

confuse the jury, or to lead to undue delay. 

Id.’’). 

REPORTER’S NOTE TO § 18.201 

A.P.A. section 556(e) provides that ‘‘when 

an agency decision rests on official notice of 

a material fact not appearing in the evidence 

in the record, a party is entitled, on timely 

request, to an opportunity to show the con-

trary.’’ No definition of ‘‘official notice’’ is 

provided. An administrative agency may 

take official notice of any adjudicative fact 

that could be judicially noticed by a court. 

In addition ‘‘the rule is now clearly emerging 

that an administrative agency may take offi-

cial notice of any generally recognized tech-

nical or scientific facts within the agency’s 

specialized knowledge, subject always to the 

proviso that the parties must be given ade-

quate advance notice of the facts which the 

agency proposes to note, and given adequate 

opportunity to show the inaccuracy of the 

facts or the fallacy of the conclusions which 

the agency proposes tentatively to accept 

without proof. To satisfy this requirement, 

it is necessary that a statement of the facts 

noticed must be incorporated into the 

record. The source material on which the 

agency relies should, on request, be made 

available to the parties for their examina-

tion.’’ 1 Cooper, State Administrative Law 

412–13 (1965). Accord, Uniform Law Commis-

sioners’ Model State Administrative Proce-

dure Act section 10(4) (1961) (‘‘Notice may be 

taken of judicially cognizable facts. In addi-

tion, notice may be taken of generally recog-

nized technical or scientific facts within the 

agency’s specialized knowledge. Parties shall 

be notified either before or during the hear-

ing, or by reference in preliminary reports or 

otherwise, of the material noticed, including 

any staff memoranda or data, and they shall 

be afforded an opportunity to contest the 

material so noticed. The agency’s experi-

ence, technical competence, and specialized 

knowledge may be utilized in the evaluation 

of the evidence.’’); Schwartz, Administrative 

Law § 7.16 at 375 (2d ed. 1984) (‘‘Clearly an 

agency may take notice of the same kinds of 

fact of which a court takes judicial notice. It 

has, however, been recognized that the dif-

ferences between agencies and 

courts * * * may justify a broader approach. 

Under it, an agency may be permitted to 

take ‘official notice’ not only of facts that 

are obvious and notorious to the average 

man but also of those that are obvious and 

notorious to an expert in the given field.’’ ‘‘A 

commission that regulates gas companies 

may take notice of the fact that a well-man-

aged gas company loses no more than 7 per-

cent of its gas through leakage, condensa-

tion, expansion, or contraction, where its 

regulation of gas companies, over the years 

has made the amount of ‘unaccounted for 

gas’ without negligence obvious and noto-

rious to it as the expert in gas regulation. A 

workers’ compensation commission may 

similarly reject a claim that an inguinal her-

nia was traumatic in origin where the em-

ployee gave no indication of pain and contin-

ued work for a month after the alleged acci-

dent. The agency had dealt with numerous 

hernia cases and was as expert in diagnosing 

them as any doctor would be. Its experience 

taught it that where a hernia was traumatic 

in origin, there was immediate discomfort, 

outward evidences of pain observable to fel-

low employees, and at least temporary sus-

pension from work. The agency could notice 

this fact based upon its knowledge as an ex-

pert and reject uncontradicted opinion testi-

mony that its own expertise renders 

unpersuasive.’’). Compare Uniform Law Com-

missioners’ Model State Administrative Pro-

cedure Act section 4–212(f) (1981) (‘‘Official 

notice may be taken of (i) any fact that 

could be judicially noticed in the courts of 

this State, (ii) the record of other pro-

ceedings before the agency, (iii) technical or 

scientific matters within the agency’s spe-

cialized knowledge, and (iv) codes or stand-

ards that have been adopted by an agency of 

the United States, of this State or of another 

state, or by a nationally recognized organi-

zation or association. Parties must be noti-

fied before or during the hearing, or before 

the issuance of any initial or final order that 

is based in whole or in part on facts or mate-

rials noticed, of the specific facts or material 

noticed and the source thereof, including any 

staff memoranda and data, and be afforded 

an opportunity to contest and rebut the facts 
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or materials so noticed.’’). Contra Davis, Offi-

cial Notice, 62 Harv. L. Rev. 537, 539 (1949) 

(‘‘To limit official notice to facts which are 

beyond the realm of dispute would virtually 

emasculate the administrative process. The 

problem of official notice should not be one 

of drawing lines between disputable and in-

disputable facts. Nor should it even be one of 

weighing the importance of basing decisions 

upon all available information against the 

importance of providing full and fair hear-

ings in the sense of permitting parties to 

meet all materials that influence decision. 

The problem is the intensely practical one of 

devising a procedure which will provide both 

informed decisions and fair hearings without 

undue inconvenience or expense.’’). 

Section 18.201 adopts the philosophy of 

Federal Rule of Evidence 201. The Advisory 

Committee’s Note to Fed.R.Evid. 201 (b) 

states: 

With respect to judicial notice of adjudica-

tive facts, the tradition has been one of cau-

tion in requiring that the matter be beyond 

reasonable controversy. This tradition of cir-

cumspection appears to be soundly based, 

and no reason to depart from it is apparent. 

As Professor Davis says: 

‘‘The reason we use trial-type procedure, I 

think, is that we make the practical judg-

ment, on the basis of experience, that taking 

evidence, subject to cross-examination and 

rebuttal, is the best way to resolve con-

troversies involving disputes of adjudicative 

facts, that is, facts pertaining to the parties. 

The reason we require a determination on 

the record is that we think fair procedure in 

resolving disputes of adjudicative facts calls 

for giving each party a chance to meet in the 

appropriate fashion the facts that come to 

the tribunal’s attention, and the appropriate 

fashion for meeting disputed adjudicative 

facts includes rebuttal evidence, cross-exam-

ination, usually confrontation, and argu-

ment (either written or oral or both). The 

key to a fair trial is opportunity to use the 

appropriate weapons (rebuttal evidence, 

cross-examination, and argument) to meet 

adverse materials that come to the tribu-

nal’s attention.’’ A System of Judicial Notice 

Based on Fairness and Convenience, in Per-

spectives of Law 69, 93 (1964). 

The rule proceeds upon the theory that 

these considerations call for dispensing with 

traditional methods of proof only in clear 

cases. Compare Professor Davis’ conclusion 

that judicial notice should be a matter of 

convenience, subject to requirements of pro-

cedural fairness. Id., 94. Section 18.201 of the 

Federal Rules of Evidence incorporated the 

Morgan position on judicial notice. The con-

trary position, expressed by Wigmore and 

Thayer, and advocated by Davis, was re-

jected. See McNaughton, Judicial Notice-Ex-

cerpts Relating to the Morgan-Wigmore Con-

troversy, 14 Vand. L. Rev. 779 (1961) (‘‘They do 

not differ with respect to the application of 

the doctrine to ‘law’. Nor do they reveal a 

difference with respect to so-called ‘jury no-

tice.’ Their difference relates to judicial no-

tice of ‘facts.’ Here Wigmore, following 

Thayer, insists that judicial notice is solely 

to save time where dispute is unlikely and 

that a matter judicially noticed is therefore 

only ‘prima facie,’ or rebuttable, if the oppo-

nent elects to dispute it. It is expressed in 

Thayer and implicit in Wigmore that (per-

haps because the matter is rebuttable) judi-

cial notice may be applied not only to indis-

putable matters but also to matters of lesser 

certainty. Morgan on the other hand defines 

judicial notice more narrowly, and his con-

sequences follow from his definition. He lim-

its judicial notice of fact to matters patently 

indisputable. And his position is that mat-

ters judicially noticed are not rebuttable. He 

asserts that it is wasteful to permit patently 

indisputable matters to be litigated by way 

of formal proof and furthermore that it 

would be absurd to permit a party to woo a 

jury to an obviously erroneous finding con-

trary to the noticed fact. Also, he objects to 

the Wigmorean conception on the ground 

that it is really a ‘presumption’ of sorts at-

tempting to pass under a misleading name. 

It is, according to Morgan, a presumption 

with no recognized rules as to how the pre-

sumption works, what activates it, and who 

has the burden of doing how much to rebut 

it.’’). 

Accordingly, notice that items (ii) and (iv) 

of the Uniform Law Commissioners’ Model 

State Administrative Procedure Act quoted 

above are not included as separate items in 

§ 18.201. However codes and standards, (iv), to 

the extent not subject to reasonable question 

fall within § 18.201(b)(2). To the extent such 

codes and standards do not so fall, proof 

should be required. Official notice of records 

of other proceedings before the agency would 

‘‘permit an agency to notice facts contained 

in its files, such as the revenue statistics 

contained in the reports submitted to it by a 

regulated company.’’ Schwartz, supra at 377. 

Once again, to the extent such information 

is not capable of accurate and ready deter-

mination by resort to sources whose accu-

racy cannot reasonably be questioned, 

§ 18.201(b)(2), proof should be required. 

REPORTER’S NOTE TO § 18.301 

Section 18.301 does not prevent an adminis-

trative agency by either rule, regulation, or 

common law development from allocating 

burdens of production and burdens of persua-

sion in an otherwise permissible manner. See 

N.L.R.B. v. Transportation Management Corp., 

462 U.S. 400, 403 n.7, 103 S.Ct. 2469, 2475 n.7, 76 

L.Ed.2d 667 (1983) (‘‘Respondent contends that 

Federal Rule of Evidence 301 requires that 

the burden of persuasion rest on the General 

Counsel. Rule 301 provides: 
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In all civil actions and proceedings not 

otherwise provided for by Act of Congress or 

by these rules, a presumption imposes on the 

party against whom it is directed the burden 

of going forward with evidence to rebut or 

meet the presumption, but does not shift to 

such party the burden of proof in the sense of 

the risk of nonpersuasion, which remains 

throughout the trial upon the party on 

whom it was originally cast. 

The Rule merely defines the term ‘pre-

sumption.’ It in no way restricts the author-

ity of a court or an agency to change the 

customary burdens of persuasion in a man-

ner that otherwise would be permissible. In-

deed, were respondent correct, we could not 

have assigned to the defendant the burden of 

persuasion on one issue in Mt. Healthy City 

Board of Education v. Doyle, 429 U.S. 274, 97 

S.Ct. 568, 50 L.Ed.2d 471 (1977).’’). 

REPORTER’S NOTE TO § 18.302 

The Advisory Committee’s Note to Federal 

Rule of Evidence 302, 56 F.R.D. 118, 211 states: 

A series of Supreme Court decisions in di-

versity cases leaves no doubt of the rel-

evance of Erie Railroad Co. v. Tompkins, 304 

U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938), to 

questions of burden of proof. These decisions 

are Cities Service Oil Co. v. Dunlap, 308 U.S. 

208, 60 S.Ct. 201, 84 L.Ed. 196 (1939), Palmer v. 

Hoffman, 318 U.S. 477, 87 L.Ed. 645 (1943), and 

Dick v. New York Life Ins. Co., 359 U.S. 437, 79 

S.Ct. 921, 3 L.Ed.2d 935 (1959). They involved 

burden of proof, respectively, as to status as 

bona fide purchaser, contributory neg-

ligence, and nonaccidental death (suicide) of 

an insured. In each instance the state rule 

was held to be applicable. It does not follow, 

however, that all presumptions in diversity 

cases are governed by state law. In each case 

cited, the burden of proof question had to do 

with a substantive element of the claim or 

defense. Application of the state law is 

called for only when the presumption oper-

ates upon such an element. Accordingly the 

rule does not apply state law when the pre-

sumption operates upon a lesser aspect of 

the case, i.e. ‘‘tactical’’ presumptions. 

The situations in which the state law is ap-

plied have been tagged for convenience in 

the preceding discussion as ‘‘diversity cases.’’ 

The designation is not a completely accurate 

one since Erie applies to any claim or issue 

having its source in state law, regardless of 

the basis of federal jurisdiction, and does not 

apply to a federal claim or issue, even 

though jurisdiction is based on diversity. 

Vestal, Erie R. R. v. Tompkins: A Projection, 

48 Iowa L.Rev. 248, 257 (1963); Hart and 

Wechsler, The Federal Courts and the Federal 

System, 697 (1953); 1A Moore Federal Practice 

p. 0.305[3] (2d ed. 1965); Wright, Federal 

Courts, 217–218 (1963). Hence the rule em-

ploys, as appropriately descriptive, the 

phrase ‘‘as to which state law supplies the 

rule of decision.’’ See A.L.I. Study of the Di-

vision of Jurisdiction Between State and 

Federal Courts, 2344(c), p. 40, P.F.D. No. 1 

(1965). 

It is anticipated that § 18.302 will very rare-

ly come into play. 

REPORTER’S NOTE TO § 18.403 

Rule 403 of the Federal Rules of Evidence 

provides for the exclusion of relevant evi-

dence on the grounds of unfair prejudice. 

Since all effective evidence is prejudicial in 

the sense of being damaging to the party 

against whom it is offered, prejudice which 

calls for exclusion is given a more special-

ized meaning: An undue tendency to suggest 

decision on an improper basis, commonly but 

not necessarily an emotional one, such as 

bias, sympathy, hatred, contempt, retribu-

tion or horror. Unfair prejudice is not, how-

ever, a proper ground for the exclusive of rel-

evant evidence under these rules. Judges 

have shown over the years the ability to re-

sist deciding matters on such an improper 

basis. Accord Gulf States Utilities Co. v. 

Ecodyne Corp., 635 F.2d 517, 519 (5th Cir. 1981). 

(‘‘The exclusion of this evidence under Rule 

403’s weighing of probative value against 

prejudice was improper. This portion of Rule 

403 has no logical application to bench trials. 

Excluding relevant evidence in a bench trial 

because it is cumulative or a waste of time 

is clearly a proper exercise of the judge’s 

power, but excluding relevant evidence on 

the basis of ‘unfair prejudice’ is a useless 

procedure. Rule 403 assumes a trial judge is 

able to discern and weigh the improper infer-

ences that a jury might draw from certain 

evidence, and then balance those impropri-

eties against probative value and necessity. 

Certainly, in a bench trial, the same judge 

can also exclude those improper inferences 

from his mind in reaching a decision.’’) 

While § 18.403, like Rule 403 of the Federal 

Rules of Evidence, does speak in terms of 

both confusion of the issues and misleading 

of the trier of fact, the distinction between 

such terms is unclear in the literature and in 

the cases. McCormick, Evidence section 185 

at 546 (3d ed. 1984), refers to the probability 

that certain proof and the answering evi-

dence that it provokes might unduly distract 

the trier of fact from the main issues. 2 

Wigmore, Evidence section 443 at 528–29 

(Chadbourn rev. 1979), describes the concept 

as follows: 

In attempting to dispute or explain away 

the evidence thus offered, new issues will 

arise as to the occurrence of the instances 

and the similarity of conditions, new wit-

nesses will be needed whose cross-examina-

tion and impeachment may lead to further 

issues; and that thus the trial will be unduly 

prolonged, and the multiplicity of minor 

issues will be such that the jury will lose 

sight of the main issue, and the whole evi-

dence will be only a mass of confused data 
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from which it will be difficult to extract the 

kernel of controversy. 

Both commentators are clearly describing 

the notion of confusion of the issues. The no-

tion of confusion of the issues of course ap-

plies as well to a reviewing body considering 

a record in such condition. While a trier of 

fact or reviewing body confused in the fore-

going manner can also be said to have been 

misled, it is suggested that the concept of 

misleading refers primarily to the possibility 

of the trier of fact overvaluing the probative 

value of a particular item of evidence for any 

reason other than the emotional reaction as-

sociated with unfair prejudice. To illustrate, 

evidence of the results of a lie detector, even 

where an attempt is made to explain fully 

the significance of the results, is likely to be 

overvalued by the trier of fact. Similarly, 

the test of Frye v. United States, 293 F.1013, 

1014 (D.C. Cir. 1923), imposing the require-

ment with respect to the admissibility of sci-

entific evidence that the particular tech-

nique be shown to have gained ‘‘general ac-

ceptance in the particular field in which it 

belongs,’’ is an attempt to prevent decision 

makers from being unduly swayed by unreli-

able scientific evidence. Demonstrative evi-

dence in the form of a photograph, map, 

model, drawing or chart which varies sub-

stantially from the fact of consequence 

sought to be illustrated similarly may mis-

lead. Finally, any trier of fact may be misled 

by the sheer amount of time spent upon a 

question into believing the issue to be of 

major importance and accordingly into at-

taching too much significance to it in its de-

termination of the factual issues involved. 

While clearly of less import where the judge 

is the trier of fact and with respect to the 

state of the record on review, the danger of 

confusion of the issues or misleading the 

judge as trier of fact, together with such 

risks on review, are each of sufficient mo-

ment especially when considered in connec-

tion with needless consumption of time to 

warrant inclusion in § 18.403. 

Occasionally evidence is excluded not be-

cause distracting side issues will be created 

but rather because an unsuitable amount of 

time would be consumed in clarifying the 

situation. Concerns associated with the prop-

er use of trial time also arise where the evi-

dence being offered is relevant to a fact as to 

which substantial other evidence has already 

been introduced, including evidence bearing 

on the question of credibility, where the evi-

dence itself possesses only minimal pro-

bative value, such as evidence admitted as 

background, or where evidence is thought by 

the court to be collateral. In recognition of 

the legitimate concern of the court with ex-

penditures of time, § 18.403 provides for exclu-

sion of evidence where its incremental pro-

bative value is substantially outweighed by 

considerations of undue delay, waste of time, 

or needless presentation of cumulative evi-

dence. Roughly speaking undue delay can be 

argued to refer to delay caused by the failure 

of the party to be able to produce the given 

evidence at the appropriate time at trial but 

only at some later time. Waste of time may 

be taken to refer to the fact that the evi-

dence possesses inadequate incremental pro-

bative value in light of the time its total ex-

ploration will consume. Cumulative refers to 

multiple sources of different evidence estab-

lishing the same fact of consequence as well 

as multiple same sources, such as ten wit-

nesses all testifying to the same speed of the 

car or the same character of a witness. 

REPORTER’S NOTE TO § 18.501 

The Conference Report to Federal Rule of 

Evidence 501, 1975 U.S. Code Cong. & Ad. 

News 7098, 7100 states: 

Rule 501 deals with the privilege of a wit-

ness not to testify. Both the House and Sen-

ate bills provide that federal privilege law 

applies in criminal cases. In civil actions and 

proceedings, the House bill provides that 

state privilege law applies ‘‘to an element of 

a claim or defense as to which State law sup-

plies the rule of decision.’’ The Senate bill 

provides that ‘‘in civil actions and pro-

ceedings arising under 28 U.S.C. 1332 or 28 

U.S.C. 1335, or between citizens of different 

States and removed under 28 U.S.C. 1441(b) 

the privilege of a witness, person, govern-

ment, State or political subdivision thereof 

is determined in accordance with State law 

unless with respect to the particular claim 

or defense, Federal law supplies the rule of 

decision.’’ 

The wording of the House and Senate bills 

differs in the treatment of civil actions and 

proceedings. The rule in the House bill ap-

plies to evidence that relates to ‘‘an element 

of a claim or defense.’’ If an item of proof 

tends to support or defeat a claim or defense, 

or an element of a claim or defense, and if 

state law supplies the rule of decision for 

that claim or defense, then state privilege 

law applies to that item of proof. 

Under the provision in the House bill, 

therefore, state privilege law will usually 

apply in diversity cases. There may be diver-

sity cases, however, where a claim or defense 

is based upon federal law. In such instances, 

federal privilege law will apply to evidence 

relevant to the federal claim or defense. See 

Sola Electric Co. v. Jefferson Electric Co., 317 

U.S. 173 (1942). 

In nondiversity jurisdiction civil cases, 

federal privilege law will generally apply. In 

those situations where a federal court adopts 

or incorporates state law to fill interstices 

or gaps in federal statutory phrases, the 

court generally will apply federal privilege 

law. 

As Justice Jackson has said: 
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A federal court sitting in a nondiversity 

case such as this does not sit as a local tri-

bunal. In some cases it may see fit for spe-

cial reasons to give the law of a particular 

state highly persuasive or even controlling 

effect, but in the last analysis its decision 

turns upon the law of the United States, not 

that of any state. 

D’Oench, Duhme & Co. v. Federal Deposit In-

surance Corp., 315 U.S. 447, 471 (1942) (Jack-

son, J., concurring). When a federal court 

chooses to absorb state law, it is applying 

the state law as a matter of federal common 

law. Thus, state law does not supply the rule 

of decision (even though the federal court 

may apply a rule derived from state deci-

sions), and state privilege law would not 

apply. See C.A. Wright, Federal Courts 251– 

252 (2d ed. 1970); Holmberg v. Armbrecht, 327 

U.S. 392 (1946); DeSylva v. Ballentine, 351 U.S. 

570, 581 (1956); 9 Wright & Miller, Federal 

Rules and Procedures § 2408. 

In civil actions and proceedings, where the 

rule of decision as to a claim or defense or as 

to an element of a claim or defense is sup-

plied by state law, the House provision re-

quires that state privilege law apply. 

The Conference adopts the House provi-

sion. 

It is anticipated that the proviso in § 18.501 

will very rarely come into play. 

REPORTER’S NOTE TO § 18.601 

The Conference Report to Federal Rule of 

Evidence 601, 1975 U.S. Code Cong. & Ad. 

News 7051, 7059 states: 

Rule 601 deals with competency of wit-

nesses. Both the House and Senate bills pro-

vide that federal competency law applies in 

criminal cases. In civil actions and pro-

ceedings, the House bill provides that state 

competency law applies ‘‘to an element of a 

claim or defense as to which State law sup-

plies the rule of decision.’’ The Senate bill 

provides that ‘‘in civil actions and pro-

ceedings arising under 28 U.S.C. 1332 or 28 

U.S.C. 1335, or between citizens of different 

States and removed under 28 U.S.C. 1441(b) 

the competency of a witness, person, govern-

ment, State or political subdivision thereof 

is determined in accordance with State law, 

unless with respect to the particular claim 

or defense, Federal law supplies the rule of 

decision.’’ 

The wording of the House and Senate bills 

differs in the treatment of civil actions and 

proceedings. The rule in the House bill ap-

plies to evidence that relates to ‘‘an element 

of a claim or defense.’’ If an item of proof 

tends to support or defeat a claim or defense, 

or an element of a claim or defense, and if 

state law supplies the rule of decision for 

that claim or defense, then state competency 

law applies to that item of proof. 

For reasons similar to those underlying its 

action on Rule 501, the Conference adopts the 

House provision. 

It is anticipated that the proviso to § 18.601 

will very rarely come into play. 

REPORTER’S NOTE TO § 18.609 

Consistent with the position taken in 

§ 18.403, unfair prejudice is not felt to be a 

proper reason of the exclusion of relevant 

evidence in a hearing where the judge is the 

trier of fact. Sections 18.609 (a) and (b) pro-

vide for the use of every prior conviction 

punishable by death or imprisonment in ex-

cess of one year under the law under which 

the witness was convicted and every prior 

conviction involving dishonesty or false 

statement, regardless of punishment, pro-

vided not more than ten years has elapsed 

since the date of the conviction or the re-

lease of the witness from the confinement 

imposed for that conviction, whichever is the 

later date. Convictions more than ten years 

old are felt to be too stale to be admitted to 

impeach the credibility of a witness testi-

fying in any hearing to which these rules 

apply. 

REPORTER’S NOTE TO § 18.801 

Rule 801(d)(1)(A) of the Federal Rules of 

Evidence has been revised in § 18.801(d)(1)(A) 

to permit the substantive admissibility of all 

prior inconsistent statements. The added 

protection of certainty of making and cir-

cumstances conducive to trustworthiness 

provided by the restriction that the prior in-

consistent statement be ‘‘given under oath 

subject to the penalty of perjury at a trial, 

hearing, in other proceeding, or in a deposi-

tion’’ were added by Congress to Federal Rule 

of Evidence 801(d)(1)(A) for the benefit of the 

criminal defendant. See Graham, Employing 

Inconsistent Statements for Impeachment and as 

Substantive Evidence: A Critical Review and 

Proposed Amendments of Federal Rules of Evi-

dence 801(d)(1)(A), 613 and 607, 75 Mich L. Rev. 

565 (1977). 

REPORTER’S NOTE TO § 18.802 

An ‘‘administrative file’’ is admissible as 

such to the extent so provided by rule or reg-

ulation of the administrative agency pre-

scribed pursuant to statutory authority, or 

pursuant to executive order, or by Act of 

Congress. If a program provides for the cre-

ation of an ‘‘administrative file’’ and for the 

submission of an ‘‘administrative file’’ to the 

judge presiding at a formal adversarial adju-

dication governed by these rules, see section 

18.1101, the ‘‘administrative file’’ would fall 

outside the bar of the hearsay rule. Simi-

larly, such ‘‘administrative file’’ is self-au-

thenticating, section 18.902(10). 

REPORTER’S NOTE TO § 18.803 

Section 18.803(24) provides that the ‘‘equiv-

alent circumstantial guarantees of trust-

worthiness’’ required to satisfy the ‘‘other 
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[reliable] hearsay’’ exception is that pos-

sessed solely by the ‘‘aforementioned hearsay 

exceptions,’’ i.e., §§ 18.803(1)–18.803(24). The 

hearsay exceptions which follow, i.e., 

§§ 18.803(25)–18.803(30), rely too greatly upon 

necessity and convenience to serve as a basis 

to judge ‘‘equivalent circumstantial guaran-

tees of trustworthiness.’’ 

Section 18.803(25) provides a hearsay excep-

tion for the self-authenticating aspect of 

documents and other items as provided in 

§ 18.902. Out of court statements admitted 

under § 18.902 for the purpose of establishing 

that the document or other item offered into 

evidence is as purported to be are received in 

evidence to establish the truth of the matter 

stated, §§ 18.801(a)–(c). Section 18.802 provides 

that ‘‘hearsay is not admissible except as 

provided by these rules * * *’’ Section 18.902 

thus operates as a hearsay exception on the 

limited question of authenticity. Section 

18.902 does not, however, purport to create a 

hearsay exception for matters asserted to be 

true in the self-authenticated exhibit itself. 

As a matter of drafting consistency, it is 

preferable to have a specific hearsay excep-

tion in § 18.803 for statements of self-authen-

tication under § 18.902 than to have a hearsay 

exception exist in these rules not bearing an 

18.800 number. 

Sections 18.803(26) and 18.803(27) are derived 

from Rules 4(e) and (f) of the Arizona Uni-

form Rules of Procedure for Arbitration. 

Section 18.803(26)(f) is derived from Illinois 

Supreme Court Rule 90(c)(4). 

Sections 18.803(27) and 18.803(28) maintain 

the common law distinction between a treat-

ing physician, i.e., medical treatment, and 

an examining or nontreating physician, i.e., 

medical diagnosis. A treating physician pro-

vides or acts with a view toward providing 

medical treatment. An examining physician 

is one hired with a view toward testifying on 

behalf of a party and not toward treating a 

patient. As such, written reports of the ex-

amining physician are not felt to be suffi-

ciently trustworthy to be given the preferred 

treatment of § 18.803(27). Thus a report of a 

physician made for the purpose of medical 

treatment, i.e., treating physician, is admis-

sible if the requirements of § 18.803(27) are 

satisfied. A report of physician prepared with 

a view toward litigation, i.e., examining phy-

sician, satisfying the requirements of 

§ 18.802(28) is also admissible. The reports of a 

given physician may, of course, fall within 

either or both categories. Reports of any 

medical surveillance test the purpose of 

which is to detect actual or potential impair-

ment of health or functional capacity and 

autopsy reports fall within § 18.803(28). 

Section 18.803(28) is derived from Rule 

1613(b)(1) of the California Rules of Court. A 

summary of litigation experience of the ex-

pert is required to assist the evaluation of 

credibility. 

Section 18.803(29) is derived from Rule 

1613(b)(2) of the California Rules of Court. 

Section 18.803(30) is derived from Rule 

1613(b)(3) of the California Rules of Court. 

Sections 18.803(26)–18.803(30) each provide 

that the adverse party may call the declar-

ant of the hearsay statement, if available, as 

a witness and examine the witness as if 

under cross-examination. The proviso relat-

ing to the calling of witnesses is derived 

from Rule 1305(b) of the Pennsylvania Rules 

of Court Procedure Governing Compulsory 

Arbitration. See also §§ 18.902(12)–18.902(16) 

infra. 

These rules take no position with respect 

to which party must initially bear the cost 

of lay witness and expert witness fees nor as 

to the ultimate disposition of such fees. Or-

dinarily, however, it is anticipated that the 

adverse party calling the witness should ini-

tially pay statutory witness fees, mileage, 

etc., and reasonable compensation to an ex-

pert witness in whatever sum and at such 

time as the judge may allow. Such witness 

fees, mileage, etc., and reasonable expert 

witness compensation should thereafter be 

charged to the same extent and in like man-

ner as other such costs. 

REPORTER’S NOTE TO § 18.902 

Section 18.902(11) is modeled upon Uniform 

Rule of Evidence 902(11). The requirement of 

a final certification with respect to a foreign 

record has been deleted as unnecessary in ac-

cordance with the position adopted in 18 

U.S.C. 3505 which governs the self-authen-

tication of a foreign record offered in a fed-

eral criminal proceeding. The ‘‘Comment’’ to 

Uniform Rule of Evidence 902(11) states: 

Subsection 11 is new and embodies a re-

vised version of the recently enacted federal 

statute dealing with foreign records of regu-

larly conducted activity, 18 U.S.C. 3505. 

Under the federal statute, authentication by 

certification is limited to foreign business 

records and to use in criminal proceedings. 

This subsection broadens the federal provi-

sion so that it includes domestic as well as 

foreign records and is applicable in civil as 

well as criminal cases. Domestic records are 

presumably no less trustworthy and the cer-

tification of such records can more easily be 

challenged if the opponent of the evidence 

chooses to do so. As to the federal statute’s 

limitation to criminal matters, ordinarily 

the rules are more strictly applied in such 

cases, and the rationale of trustworthiness is 

equally applicable in civil matters. More-

over, the absence of confrontation concerns 

in civil actions militates in favor of extend-

ing the rule to the civil side as well. 

The rule requires that the certified record 

be made available for inspection by the ad-

verse party sufficiently in advance of the 

offer to permit the opponent a fair oppor-

tunity to challenge it. A fair opportunity to 

VerDate Mar<15>2010 15:49 Aug 10, 2011 Jkt 223109 PO 00000 Frm 00244 Fmt 8010 Sfmt 8002 Q:\29\29V1 ofr150 PsN: PC150



235 

Office of the Secretary of Labor Pt. 18, Subpt. B, App. 

challenge the offer may require that the pro-

ponent furnish the opponent with a copy of 

the record in advance of its introduction and 

that the opponent have an opportunity to ex-

amine, not only the record offered, but any 

other records or documents from which the 

offered record was procured or to which the 

offered record relates. That is a matter not 

addressed by the rule but left to the discre-

tion of the trial judge. 

Sections 18.902 (12) and (13) are derived 

from Rule 4 (e) and (f) of the Arizona Uni-

form Rules of Procedure for Arbitration. 

Section 18.902(12)(f) is derived from Illinois 

Supreme Court Rule 90(c)(4). 

Section 18.902(14) is derived from Rule 

1613(b)(1) of the California Rules of Court. A 

summary of litigation experience of the ex-

pert is required to assist the evaluation of 

credibility. 

With respect to §§ 18.902(13) and 18.902(14) as 

applied to a treating or examining physician, 

see Reporter’s Note to §§ 18.803(27) and 

18.803(28) supra. 

Section 18.902(15) is derived from Rule 

1613(b)(2) of the California Rules of Court. 

Section 18.902(16) is derived from Rule 

1613(b)(3) of the California Rules of Court. 

Sections 18.902 (12)–(16) each provide that 

the adverse party may call the declarant of 

the hearsay statement, if available, as a wit-

ness and examine the witness as if under 

cross-examination. The proviso relating to 

the calling of witnesses is derived from Rule 

1305(b) of the Pennsylvania Rules of Civil 

Procedure Governing Compulsory Arbitra-

tion. 

These rules take no position with respect 

to which party must initially bear the cost 

of lay witness and expert witness fees nor as 

to the ultimate disposition of such fees. Or-

dinarily, however, it is anticipated that the 

adverse party calling the witness should ini-

tially pay statutory witness fees, mileage, 

etc., and reasonable compensation to an ex-

pert witness in whatever sum and at such 

time as the judge may allow. Such witness 

fees, mileage, etc., and reasonable expert 

witness compensation should thereafter be 

charged to the same extent and in like man-

ner as other such costs. See also §§ 18.803 (25)– 

(30) supra. 

REPORTER’S NOTE TO § 18.1001 

Section 18.1001(3) excludes prints made 

from X-ray film from the definition of an 

original. A print made from X-ray film is not 

felt to be equivalent to the X-ray film itself 

when employed for purposes of medical 

treatment or diagnosis. 

REPORTER’S NOTE TO § 18.1101 

Section 23(a) of the Longshore and Harbor 

Workers’ Compensation Act, 33 U.S.C. 922, 

provides as follows: 

In making an investigation or inquiry or 

conducting a hearing the deputy commis-

sioner or Board shall not be bound by com-

mon law or statutory rules of evidence or by 

technical or formal rules of procedure, ex-

cept as provided by this chapter; but may 

make such investigation or inquiry or con-

duct such hearing in such manner as to best 

ascertain the rights of the parties. Declara-

tions of a deceased employee concerning the 

injury in respect of which the investigation 

or inquiry is being made or the hearing con-

ducted shall be received in evidence and 

shall, if corroborated by other evidence, be 

sufficient to establish the injury. 

Other acts such as the Defense Base Act, 42 

U.S.C. 1651, adopt section 23(a) of the 

Longshore and Harbor Workers’ Compensa-

tion Act by reference. In addition 20 CFR 

725.455(b) provides as follows with respect to 

the Black Lung Benefits Act, 30 U.S.C. 901: 

Evidence. The administrative law judge 

shall at the hearing inquire fully into all 

matters at issue, and shall not be bound by 

common law or statutory rules of evidence, 

or by technical or formal rules of procedure, 

except as provided by 5 U.S.C. 554 and this 

subpart. The administrative law judge shall 

receive into evidence the testimony of the 

witnesses and parties, the evidence sub-

mitted to the Office of Administrative Law 

Judges by the deputy commissioner under 

§ 725.421, and such additional evidence as may 

be submitted in accordance with the provi-

sions of this subpart. The administrative law 

judge may entertain the objections of any 

party to the evidence submitted under this 

section. 

Section 18.1101(c) provides that these rules 

do not apply to the extent inconsistent with, 

in conflict with, or to the extent a matter is 

otherwise specifically provided for by an Act 

of Congress or by a rule or regulation of spe-

cific application prescribed by the United 

States Department of Labor pursuant to 

statutory authority. Whether section 23(a) 

and § 725.455(b) are in fact incompatible with 

these rules, while unlikely for various rea-

sons including their lack of specificity, is 

nevertheless arguable. 

Without regard to section 23(a) and 

§ 725.455(b), various other considerations sup-

port the conclusion to exclude hearings 

under Longshore, Black Lung, and related 

acts from coverage of these rules at this 

time. Longshore, Black Lung, and related 

acts involve entitlements. Claimants in such 

hearings benefit from proceeding pursuant to 

the most liberal evidence rules that are con-

sistent with the orderly administration of 

justice and the ascertainment of truth. 

Claimants in such hearings on occasion ap-

pear pro se. While the modifications made by 

these rules are clearly designed to further 

liberalize the already liberal Federal Rules 

of Evidence, it is nevertheless unclear at this 

time whether even conformity with minimal 
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requirements with respect to the introduc-

tion of evidence would present a significant 

barrier to the successful prosecution of meri-

torious claims. Rather than speculate as to 

the impact adoption of these rules would 

have upon such entitlement programs, it was 

decided to exclude hearings involving such 

entitlement programs from coverage of these 

rules. It is anticipated that application of 

these rules to hearings involving such enti-

tlement programs will be reconsidered in the 

future following careful study. Notice that 

the inapplicability of these rules in such 

hearings at this time is specifically stated in 

§ 18.1101(b)(2) to be without prejudice to the 

continuation of current practice with respect 

to application of rules of evidence in such 

hearings. 

[55 FR 13229, Apr. 9, 1990; 55 FR 24227, June 15, 

1990] 

PART 19—RIGHT TO FINANCIAL 
PRIVACY ACT 

Sec. 

19.1 Definitions. 

19.2 Purpose. 

19.3 Authorization. 

19.4 Contents of request. 

19.5 Certification. 

AUTHORITY: Sec. 1108, Right to Financial 

Privacy Act of 1978, 92 Stat. 3697 et seq., 12 

U.S.C. 3401 et seq., (5 U.S.C. 301); and Reorga-

nization Plan No. 6 of 1950. 

SOURCE: 52 FR 48420, Dec. 22, 1987, unless 

otherwise noted. 

§ 19.1 Definitions. 

For purposes of this regulation, the 

term: 

(a) Financial institution means any of-

fice of a bank, savings bank, card 

issuer as defined in section 103 of the 

Consumer Credit Protection Act (15 

U.S.C. 1602(n)), industrial loan com-

pany, trust company, savings and loan, 

building and loan, or homestead asso-

ciation (including cooperative banks), 

credit union, consumer financial insti-

tution, located in any State or terri-

tory of the United States, the District 

of Columbia, Puerto Rico, Guam, 

American Samoa, or the Virgin Is-

lands. 

(b) Financial record means an original 

of, a copy of, or information known to 

have been derived from, any record 

held by a financial institution per-

taining to a customer’s relationship 

with the financial institution. 

(c) Person means an individual or a 

partnership of five or fewer individuals. 

(d) Customer means any persons or 

authorized representative of that per-

son who utilized or is utilizing any 

service of a financial institution, or for 

whom a financial institution is acting 

or has acted as a fiduciary, in relation 

to an account maintained in the per-

son’s name. 

(e) Law enforcement inquiry means a 

lawful investigation or official pro-

ceeding inquiring into a violation of or 

failure to comply with any criminal or 

civil statute or any regulation, rule, or 

order issued pursuant thereto. 

(f) Departmental unit means those of-

fices, divisions bureaus, or other com-

ponents of the Department of Labor 

authorized to conduct law enforcement 

inquiries. 

(g) Act means the Right to Financial 

Privacy Act of 1978. 

§ 19.2 Purpose. 

The purpose of these regulations is to 

authorize Departmental units to re-

quest financial records from a financial 

institution pursuant to the formal 

written request procedure authorized 

by section 1108 of the Act, and to set 

forth the conditions under which such 

requests may be made. 

§ 19.3 Authorization. 

Departmental units are hereby au-

thorized to request financial records of 

any customer from a financial institu-

tion pursuant to a formal written re-

quest under the Act only if: 

(a) No administrative summons or 

subpoena authority reasonably appears 

to be available to the Departmental 

unit to obtain financial records for the 

purpose for which the records are 

sought; 

(b) There is reason to believe that the 

records sought are relevant to a legiti-

mate law enforcement inquiry and will 

further that inquiry; 

(c) The request is issued by the As-

sistant Secretary or Deputy Under Sec-

retary heading the Departmental unit 

requesting the records, or by a senior 

agency official designated by the head 

of the Departmental unit. Officials so 

designated shall not delegate this au-

thority to others; 
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