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SEC Rules should be consistent with CFTC decision.

Dear Chairman Clayton and Secretary Countryman:
We are writing to further comment on the Securities and Exchange Commission's ("SEC" or
"Commission") proposed amendment to Rule 21F-9(e) (hereinafter "Proposed Rule 9(e)"or "the
proposed rule"). We specifically want to call the Commission’s attention to the decision of the
Commodity Futures Trading Commission (CFTC) in Award Determination No. 18-WB-1.
In that case the CFTC fully rewarded a whistleblower who filed a TCR after the Commission
concluded the enforcement action.1 This precedent addressed the identical issues implicated in
Proposed Rule 9(e). Given the similarities between the CFTC and SEC laws and regulations, and
the need to harmonize the filing requirements under these two programs, this precedent is
extremely significant and should be followed by the Commission.
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Determination No.18-WB-1, CFTC Decision (available at https://www.kkc.com/wpcontent/uploads/2019/11/18-WB-01-CFTC-Decision.pdf).
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As explained below, the CFTC’s holding is also consistent with the holding in the IRS
whistleblower case Whistleblower 21276-13W v. Commissioner of Internal Revenue, 144 T.C. No.
15 (2015) and the 1986 revision of the False Claims Act. Like in those precedents, the agency
focused on the role of the original information provided by the whistleblower on a successful
enforcement action, not on the timing of a TCR filing.
I.

18-WB-1 makes it clear that an awards should be determined as of right when the
whistleblower has provided voluntary assistance to the Commission.

In the CFTC decision, 18-WB-1, the CFTC Commission ruled that a claimant who filed a TCR
after the CFTC Commission concluded the enforcement action was none-the-less a whistleblower
because the whistleblower: voluntarily provided original information that led to the successful
enforcement of a covered action and provided significant information and assistance.2 The fact
that a TCR was submitted after the conclusion of the Commission’s enforcement action was not
used as a bar against this meritorious whistleblower.
The attached CFTC decision fortifies the concept we have consistently highlighted in earlier
comments, which is that the factors in determining a whistleblowers status and eligibility for an
award is their assistance to the Commission, not the timing of the TCR submission – and that once
a whistleblower’s voluntary and significant contributions as required under the Dodd-Frank Act
have been confirmed, this eligibility should be as of right not left to the Commission’s discretion.
The programmatic interest of awarding such whistleblowers is clearly laid out in the CFTC
decision.
The decision is particularly helpful as the CFTC award law and implementing regulations are
substantially identical to those of the SEC, and there is an overwhelming public interest in having
the rules governing the filing of initial whistleblower information to be consistent in all of the
major whistleblower award programs. As explained below, the CFTC holding is consistent with
the law governing IRS and False Claims Act reward cases.
II.

The 18-WB-1 is consistent with Whistleblower 21276-13W, and the 1986 FCA
revision, taken together these decisions show that qualified whistleblowers should
be rewards as of right and never denied based on failure to file within a specified
window of time.

Our October 8, 2019 comment discussed Whistleblower 21276-13W in detail. In that case, the Tax
Court reviewed a case where the whistleblowers had properly reported a $1.2 billion dollar tax
fraud, worked with the government to effectuate a successful enforcement action, and triggered
the payment of a $75 million sanction – even though the Form 211 was filed after the
enforcement action - thus holding that the failure to file the Form 211, standing alone, would not
disqualify otherwise fully qualified whistleblowers.
Our September 12, 2019 comment discussed the 1986 revision of the False Claims Act (hereinafter
“FCA”), which was prompted by the denial of award for qualified whistleblowers in United States
ex Rel. State of Wis. v. Dean, 729 F.2d 1100 (7th Cir. 1984) (hereinafter “Dean”).
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18-WB-1, at pg. 2.
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Together the Tax Court decision, the 1986 revision, and the the above discussion of the CFTC
decision, 18-WB-1, make it clear that denying an otherwise qualified whistleblower a reward
solely on the basis of the method used to disclose the violations to the appropriate regulatory
agency is completely inconsistent with the purpose, structure and effective administration of a
successful whistleblower program, if in fact the agency is able to use the original information as
mandated under law. In short, form filing requirements should not act as an automatic bar to
rewarding otherwise fully qualified whistleblowers.
The Commission should ensure that it’s final rule on this issue harmonizes the Commission’s
practice with the rules currently in place at the IRS, DOJ, and CFTC.
Thank you for your careful attention to these matters.
Respectfully submitted,
/s/Stephen M. Kohn
Stephen M. Kohn
Michael D. Kohn
David K. Colapinto
Kohn, Kohn, and Colapinto, LLP
1710 N Street, N.W.
Washington, D.C. 20036
Tel: (202) 342-6980
Fax: (202) 342-6984
cc:

Commissioner Robert J. Jackson Jr., via e-mail.
Commissioner Allison Herren, Lee, via e-mail.
Commissioner Hester M. Peirce, via e-mail.
Commissioner Elad L. Roisman, via e-mail.
Jane Norberg, Chief, Office of the via e-mail.
Attachments: U.S. Commodity Futures Trading Commission Award Determination,
Determination No. 18-WB-1
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