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Sr!ECIAL REPORn
FALLOUT FROM

AN FBI SCANDAL

Reviews
of cases
went
nowhere
. The reason: The process

for investigatig flawed cases
is flawed F10rida cas get
lost in a bureaucrtic morass.

By SYDNEY P. FREEDBERG
TIm..ShiftW,h..

When the U.S. Justice Deparent
found sloppy forensic work in the FBrs
crime lab four year ago, then-Attorney
Genera Janet Reno vowed to set thinn

stright.
She set in motion a proedure to ft

prosetions that might have been tant.

ed by bad lab work so the defendan
could get a chance for a new hearng.

U.S. proseutOI1 identied 3,00 ~
era and stte cases. frm burglares to

serial murdèrs to
white-ollar crimes,

with potential flaM!.
Two hundred and ,
six-three of th'* i
federal and state
cases cae in F106

da.
Yet alost no

in cae of it.
, .' - '. Not one coovic-

Do ca tion ii falen an_
on Re. C8 where in the counll
Sloppy FBI lab. ,becau~e of taote~C

womighthave;' FBI.eVldeoce.. ,"". Not One clefed-.compromis~. dant has ben free
several homicide Not one FBI lab
cases, including examier suspected.'
some in the Tam- of twstig scenti"
pa bay area. 8A facts has been ~.

inally charged.. ..
And some of Florida's Questionable

cases have fallen into A bureaucr..
black hole. a review by the St. Petersburi
Times shows.

The key reason: The system for in
vestigating flawed convictions was

flawed.
. Defense lawyers, judges and

watchdogs were usually shut out of the
review process.

II Decisions were left to the same
local prosecutors who had relied on
Questionable lab work to win com'ic.
tions. Although those prosecutors were
in the best positon to expose flawe
evidence. they also had a self-interest in
preserving their convictions.

. Some prosecutors did an inade-
Quate job of following up on possible
forensic errors.

. When experts hired by the Justice
Departent found tainted evidence, lo-
cal prosecutors someties sat on the
information for months before disclos-
ing it to defense attorneys.

Attorney General John Ashcroft has
yet to say what. if anything. he will do
about the review of FBI lab cases.

In the past. Reno's aides defended
the review and dismissed the notion that
it is stacked a¡¡ainst defendants.

But critics say the procedures used
were bad public policy and ini¡¡ht violate
defendants' right to a far triaL. They
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want the government 10 tum o~er the lab re,1...s to
defense lawyers who handled the questionable cases.

'They're doing damage control to limit the depth
of the problem." sad Terr Backhus, a Tampa lawyer
who represents a death row inmate convicted in part
by sloppy lab work.

nme-ng and co
The federa review was trggered by an HI.month

investigation by the Justice Depaents former in-
spector genera, Michael Bromwich. He found that 13
FBI examiners had made sctic err in 18 of the

bureau's biggest case in reent yea.

Reno created a tak force to reew other case in
which those sae exaner aize evdence.

The tak force. identied 7,60 FBI lab exams

performed in about 2,00 state and loc cases and
1.00 federa cases. The exs covere everyhig
from chemical analyses of smoke bombs to pieces of
glass left at crme scenes.

Next, the task force senl copies of those lab

report, as well as the inspector genera's report to
locl prosecutors who had handled the case.

They were asked to look at the new docments
and decide if they were "matenal" to the conviction:
Was there a "reasonable probabilty" thaI informtion
known now would have led to a dierent outcome -

an acquitt or a lesser sentence?
Prosecutors have concluded that potentiall faulty

lab work compromised at least 126 convictons nation-
wide. The Justice Depaent won't disclose the
names of those defendants or sa in which county

their cases were head.

From iie start the review proess in Flonda was a
morass _ time-onsuming, costly and confsin to

some local prosecutors.

Packets of casereview papers someties area
from Washington addresse to proseto who no
longer worked there.

The local case lies, dating back 
22 yea, were

sometimes missing or destroye. Speimens that

might have cleared defendants had ben destroyed.
Some defendants who might have ben hur by bad

lab work had been release frm prson. At let one

_ a Pinellas County woman convict at age 75 of
vehicular homicide in 1980 - was deád:

lh revi pro
It is impossible to assess with any preision the

response of Flonda prosecutors, since few ü any of
F1onda's 20 state attorneys kept a list of th ca the
task force marked for review.

When the Times sought records under Flonda's
Public Records Law, prosecutors prduce doa
ments involving only about 75 defenda - fa few

than the number of defendants who cases ar poten-:.
tially flawed.

The Palm Beach state attrney's offce disclos

par of only one letter, saying it couldn't fid the rest
of the letter or any other records about case reviews.
The Miami-Dade state attrney produced no records.

'This offce has no trckng mecharsm in place
for researching this." sad Donald R Ungat, the
county's administrtive assistat sta attrney.

The available documents show that the loca re

view process was mied. It vaed from county to

county, prosecutor to proseutor.

For staers. some prosecutors sad they were

confused about the meaning of "matenal" evidence.
In Broward County, documents show that prose

cutor Ralph J. Ray Jr. changed his mind on th
matenalty issue three ties durg his review of the
1994 murder convicton of Paul Hamwi. The cage i.
weak, and Hamwi, who was sentence :to lie ÍI"

'API2I

Janet Reno set in motion a procedure to flag prosecutions that might have been tainted by bad lab work
so the deendants could get a chance for a new hearing. But almost nothing came of it.

havg his ex-wie killed, has maintaned his inno-
cence since his arest

Afer thorough reviews, some prosecutors con-
cluded that defendats were not hurt by potentially
flawed evidence or testimony. There was plenty of
other evidence, the prosecutors sad, to find the

defendants guty.

Other reviews were more cursry. '

In a ~n~ murer cage, As'¡gtant Siate Atty
Garr Pot wrte that . har exm peormed by FBI
exiner Michfte1 Malone waf, "incondu~ive." Thus.

it:pJa.no .role .inthecoDV!cton of Siuel H.

Stevens. now 74, senlenced to life for beating, chokig
and smothering his wife to death with long strips of
duct tape.

A review of the lnal transcrpt shows Pott allowed
Malone to give speculative, overstated testimony
about a hai analysis, tailored in a way to make it look
incnminating.

Polls acknowledges Malone's testimony helpt

wi a conviction, but"" sa ther wa~ plnty of other

evdence to 'ln the cage. Stevens never denied com-
mittg tl murder bu said he was drnk.

review, many involving work done by examiner l\1n-

lone. A few of thO" reviews have taken more than a
year to complete.

"This was a big-time drain to pick up all these old
cases." said !Joug Crow. Pinellas' executive assistint
state attorney. "We tred to respond to every inquiry.
but maybe we didn't ùo it "s promptly as we'd like."

In some cases with potential flaws, prosecutors
sought to brush off the Justice Departent. In inter-
views, they explained that reviews of lab cases might
delay justice for cre victms or block executions'
that were in the pipeline.

In Hillsborough, then-State Atrney Har Lee
Coe il explained in a leller to the Justice Deparent
that his offce didn't have the man-
power or tie to research poten-
tial problems in cases involving 30
defendants. "Our attrneys handle'

thousads of cases each yea and
are severely overworked as it is,"
he wrote.

But in his first week in offce,
new State Atorney Mark Ober
reversed the old administrtion.

He decided to noti every defen-

dant and his or her lawyer that bad
evidence might have been used.

"It's just the nght thing to do."
Ober sad, adding that it is not his
job to review the potentially tant.
ed evidence. The decision, he
sad, should be made by someone
"neutr" - a judge who weighs

the information afer hearng from
prosecutors and defense attor-
neys.

Under a Supreme Court rulig,

Brady v. Maryland, defendants
have a nght to know every piece of
"materia1" information that might
help their case.

In most Flonda cases, howev-

er, prosecutors kept the case-re-

view report to themselves.

Afer a long delay, Hilsborough prosecutors even-
tually notied three convicted murderers flawed evi- .-:
dence wa in their cases.

In Florida v. Jay Vernon Moss and Joseph Hayden
Johnson, an Orage County murder case, Assistat
State Attorney Chris Lerner wrote a memo to his boss
sang he thought the case-review report should be . .
tued over to the defendants, even though Lerner...

didn't think FBI testimony was material to the convic-tions. ..,

Coe, above, said" .

his offce didn't
have time to
research
problems. But ..

Ober decided to _'
notif
defendants.

But Lerner's boss, Willam C. Vose, decided not to
noti the defendants.

Other prosectors, however, began rethinking
their decisions to keep the report from defense...
lawyers afer the Times requested information about
the potentially flawed cases. In Broward, for example, ,.
they imediately turned over paperwork to attorneys'

representig Hamwi, the convicted murderer.

And in Piellas, prosecutor Crow sad his offce is'-
weighig whether it. too, wil trck down all the .~:
defendants and hand over the lab information "and let
them do with it what they want,"

Bromwich, the former inspector genera whose _:..
investigation prompted the broader review, is puzzled ."
by the lack of fallout

'Tm surpsed that no convictions have been

overtrned," sad Bromwich, now a private lawyer in
Washington. "Te numbe zero surpnse me." ...,~
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Sloppy lab work casts doubt on some Florida cases
Here are some of the Florida cases

that might have been compromised by
sloppy FBI lab work.

Brtt Allan Bole
Bogle, 31, is on death row for blud-

geoning rus ex-girlnend's sister, Marga-
ret Torres, with a concrete block in 199I.
The nude body of the 89-pound, Moot- 11
victim was found outside a drive-though
market in Gibsonton.

The key evidence was a strd of hair

that Hilsborough County detectives said
they found on Bogle's
white pants. FBI ex.
aIer Michael Ma.
lone testied that the

hai "microscopicaly

mat:hed" the victi's

pubic hai. "There
were no dissimiarties

at ali," he sad.
And fonner Hils-

borough prosector

Kaen Cox told the jury that the pubic
hai could not have gotten there by casu-

al contact It helped prove Bogle raped
the woman, and if he was the rapist, he
was the murderer. ;

New Justice Depaent reseach
suggests, however, that the hair was con.
sistent with Torres' head hai, not her pu-
bic hair, and that there were other possi-
ble problems with Malone's work.

Terr Backhus, Bogle's attorney, says
her client is innocent She cals the case
against hi "a crushing combination of

state deception and lies" and questions
whether a hai exists.

Malone says he made a "sily clerical
error" in his notes, inadvertently wrting
that a pubic hai was a head hai.
'There's no way to confse a head hair
and a pubic hai," he says. 'Thats so ba-

sic, its unbelievable. . . . I wouldn't give
that a second thought"

Fi; Cn Torr
Torres, a fonner comder of a

UlJ.rùlwest Hilsborough Veteras of 
For-

t:ÎW War post, served 8'h years for the

1990 stabbing death of Gregory Carl Jen-
isch in Tampa. His body was found float-
ing in a caal near Pistol Rage Road.

At the tral, Malone testied that fiber
found in the hatchback par of 

Torres' ca
matched fiber on a '
rope that was loope
around Jenisch's neck
and used to bind his
hands and feet Ma-
Ione sad he used an
instrment caed a
microspectrophotom-
eter to identi the dye
in the fiber.

Malone's testio-

ny sealed Torres' fate. "He would've got-
ten away with it if it wasn't for science,"
prosecutor Cass Castillo sad at the tie.

But an independent review by the
Justice Deparent indicates that Ma-
Ione got it wrong. He "incorrectly testi-
fied" outside rus field of expertse, givig
an inaccurate description of the micro-
spetrophotometer, among other things.
(Te instrment ca't identi dye; it reg-
isters color for dyes used in fibers). A£.
cording to the review, Malone's testio-

ny also overstated the significance of his
hair and fiber exas.

Torres, now 63, was released from
prison about two year ago. He mai-
taed al along that he was fred.

'They knew I didn't kill that ma," he
sad. living and workig in Nort Flori.
da, he says he is tring to fid a lawyer to
sue the government for wrongfl arest

and incarceration.
Malone says he didn't overstep and

contends that the Justice Depaent cri-
tique represents two views among ex-
pert. "It's their opinion against my opin-
ion:' he says. "And the only opinion that
counts is the opinion of the guy in the
black robe."

Rebrt Milfor

Milord, a fonner fast-food worker, is
servg a lie sentence for stabbing 78-
year-old Louett Hackney to dea in
March 1991, beating her husband, Mor-

ton, and settng their Valrico house on
fire.

The murder and beatig charges

agast Milford, now 37, were built on a
questionable eyewit.
ness identication and .
a strd of hair, bro-
ken at the root, that
Hilsborough County
sheriffs deputies sad
was embedded in the
murder weapon, a

, \ap shade at the

'''i,:1 crie scene. Malone
testied the hai was a

"perfect match" to Milford's pubic hai.

"It would be highly unlikely for. . .
anybody else to have hairs exactly like
the hairs, of Mr. Milford:' he sad.

But a Justice Deparent review says
that Malone did not perfonn his tests in a
scientically acceptable maner. Whats
more, the report indicates, he overstated
the evidence when he testied to statisti- .
cal probabilties about hai comparsons.
There is no statistical database to deter-
mie the lielihood that a speifc hai
comes from one person 

and not from

someone else.

Milord, who had a lengty arest re-

cord, acknowledged all along that he
stole the couple's van. But he denied the
homicide and the beatig. From Tomoka
Correctional Institution in Daytna
Beach, he says' Malone provided "a cor.
rupt and deceptive report against me at
my tr."

He says he has received litte inor-

mation about the new evidence and
doesn't know what to do because he has
no money to hire a lawyer to get his case
reopened.

Malone says Milord's public defend-
ers should have chalenged him at tral if
they had a problem with rus testiony.

He cites his "experience" as a lab ex.
iner to support his hai statistics. The
Justice Departent expert who reviewed
his work. Mane ad, made "nit-picky"
criticismii.

Augusne Dedo Perez
A Pasco County jury convicted Perez,

now 48, of kidnapping 38year-old Kay
Devli from a Tampa street comer in July
199 and shooti her to death. Six days
later, the prostitute's body was found
staed under water in a retention pond in
a Centr Paso orange grove.

In 1991, CircuitJudge Maynard
Swason went againstthe recommenda.

tion of a jur and sen.
tenced Perez to death.
But the Florida Su-

preme Court over-
ruled the judge, citig

a paperwork problem,
and gave Perez a lie

tenn without paole.
Malone offered fi-

ber evidence about a
rope that authorities

sad was found in Perez's van. The rope
wa consistent, he sad, in "color, con.
strcton, 'cómposition and dietet'

with rope used to bind the victi. Ma.

lone also perfonned hai compasons.
But a new Justice Depaent report

says Malone's hai tests were not ade-
quately docented in his notes. The re-
port also says he sheuld have used a
"more specifc" and "preferred" scientic

method to analze the rope.
Perez, servg rus sentence at Sumter

Correctiona Institution, says he never re-
ceived copies of any casereview report
and adds that he doesn't even have a law-
yer.

His fonner l!ourt appointed lawyer, T.
Phip Hanson, argued at the tie that

Perez, a Cuban immigrt who spoke
poor English, was victi by a dubi-
ous eyewitness identication and ques-

tionable police tactics.
Malone says his exas and notes met

FBI stadars, addig that he preferr

the ty of fiber tei¡t he perfonned tn the

one suggested by the Justice Depa-
ment And he says his notes "could have
ben wrttn in hieroglyphics," addig
tht he wrote them for hi, so he

could test in court not for other scien-

tists who might review his work 20 year
afr the fact

Ge Trel
Trepa, 52, a chemisti buf and

onetie computer progrmer, was sen-

tenced to death in 1991 for killg a

neighbor, Peggy Car, by spikig her Co-

ca Cola with thallium nitrte, a rat poison.

Polk County deputies sad Trepal was fed

up with the Car famly's loud music and
their dogs, which chased his cats. The
case becae known as the "Mensa mur-
der" because Trepal was a member of the
Mensa high.IQ club.

FBI lab exainer Roger Mar testi.
fied at the tral that, based on chemica

tests of three Coc
Cola samples, thal

um nitrate had been
added to the Coca
Cola. But at a 199
hear, testimony by

Mar and other scien.
tists established tht
Mar had failed to la-
bel tests correctl, im-
properly documented

his results, misrepresented results to the
jury and testied fasely about specifc
tests perfonned on one of the saples.

In a rulig last October, retied Cir-
cuitJudge E. Radolph Bentley caled
Mar's conduct "outrgeous and shock.
ing."The judge also sad portons of testi
mony by two other FBI exaers were
"not credible."

Bentley refused to grt 
Trepal a new

tral, however. According to the judge, it
is doubtfl that inonnation known now
would have led to a dierent verdict or

sentence because other evidence, he
sad, amply demonstrted Trepal's gut

But Bentley also acknowledged th
he was distubed by the conclusions the
law led hi to, sayi he is "not comfrt
able with the outcome which the Clent
law reqi¡es." He urged the Florida Su.
preme Cour to "carefully review the law
in ths area."

_ SYDNY P. fllG


