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~, Uring a rape investigation seventeen years ago
"Yin Oldahoma City, a jovial millionaire oilman

3/ named Ralph Plomer wok off his s15,000 gold-and-
diamond Rolex wawch and handed it to a policeworman.
Plotner willingly cooperated with police because, he told
his family, he had done nothing wrong. He had already
given some of his head and pubic hairs and his finger-
prints. Police carefully wrapped the watch and some paint
chips taken from the alleged victim's front door and sent
them by registered mail to the FBI crime lab in Washing-
ton, D.C. Back then the Iab had the reputation of doing the
finest forensic detective work in the world. Each year the
lab's 160 examiners analyzed roughly 6oo,000 pieces of phys-
ical evidence for local, stare and federal law-enforcement
agencies, and their courtroom testimony strongly influ-
enced jurors in hundreds of criminal rrials annually.

Over the years, though, something on the inside had
gone wrong, and even before the FBI chemist began tests
to determine whether microscopic particles on Ploter’s
watchband were similar to paint chips from the com-
plainant’s door, the oilman’s fate had been sealed.

What happened 1o Ralph Plotner is a story about one
family's tragedy and the fundamental errors within the
FBI that led to that tragedy. Six years ago, the public got a
glimpse into a number of the bureaw’s problems when the
EBI crime lab came under heavy fire after a whistle-
blower went public with his complaints. A flurry of news
articles ensued, followed by an eighteen-month internal
government investigation: that produced conclusions
scathing to the FBL In various lab cases, investigators
found instances of contaminated evidence, sloppy work
and inaccurate. scientifically flawed mial restimony abowr
forensic evidence.

One examiner and 2 unit chiel were retnoved from the
lab. 4 new director was brought in, the whistle blower lefr
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town, and the Iab was accredited for the first dme by an
outside group of lab professionals. The FBI's leadership
acknowledged the problems and assured Congress they
had been fixed. Bur then they went further. Even though
the lab had analyzed evidence from thousands of cases
over a twenty-year period, the FBI asserted that no
defendant had received an unfair trial. The implication
was clear: No one who was actually innocent had been
convicted. Then the scandal seemed o disappear.

But a lengthy investigation by this magprine suggests the
BRI did not look deep enough before concluding that no
one had been wrongly convicted, nor did the bureau Bx the
most serious problem of false testimony that can have dire
consequences on the lives of the accused. From interviews
with FBI lab supervisors and former agents, senators, crim-
inal lawyers, Justice Department officials, independent
forensic scientists and paint experts, a DNA specialist and
the original whistle-blower, I became aware of and
reviewed a dozen past and recent lab cases with significant
2 APRICE Too  testimony errors. In at least four of
g?;?;:ﬁ%h;au themthe cases of Ralph Plotner in Okla-
mme but betieves homa, Michael Behn in New Jersey and
ﬁ:ﬁﬁ;‘fg?ﬁgg‘ Brett Bogle and James Duckett, both in
his son Florida—it appears the defendants might
by suicide. well have been innocent. That four such
questionable verdicts could be uncovered raises the question
of how many more problematic lab cases there may be.

What led to these defendants’ convictons was appar-
ently inaccurate testimony by lab examiners about forensic
evidence such as paint, hair and bullet lead. Far from
being rectified, false testimony by FBI lab agents is still
heing presented in criminal wrials around the country,
infgué,ric'mg furors and compromising irials to the point
where it’s difficult wo derermine the guil «
some defendants.
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the attacker’s face but not his name. A nurse recalled that
Benham told her she had “come in from dinner and
somebody jumped her, but she couldn' remember who
did it, and she didn't see his face.”

Ultimately, she accused Ralph Plotner of attempting
rape and forcibly performing oral sex on her. When he
proposed mutual oral sex, Benham restified, she bolted
from the bed, ran down the stairs and attempted to escape
through the front door. But Ploter pulled her back inside,
she claimed, and in the struggle, her arm was broken.

Instead of going to police initially, Benham retained 2
civil attorney, Frank Miskovsky HL On a Saturday in late
Novermber 1983, according to Plotmer, in  telephone con-
versation, the lawyer presented him with a proposal: Ben-
ham would not go w the police and press rape charges if
Plotner paid her $800,000 by the following Monday.

“[ wastit going to pay one cent, because I didn't do any-
thing wrong,” Plotner told me. “Two mules could have
figured this one out. It was always about money.”
(Miskovsky was disbarred in 1gg2 for a pattern of ethical
violations.)

Two days afier Miskovsky's offer, Benham went 1o the
police. Still believing he had nothing o worry about, Plot-
ner voluntarily gave them hair samples, fingerprints, his
bracelet and, latex, his Rolex. Using a flashlight and 2 mag-
nifying glass, 2 detective carefully combed the beige living-
room carpet where, Benham aimed, Plomer had rmied o
rape her. But no blood or semen was found. Police also
lifted fingerprints from the glass that Benham said Flomer
drank from, but the prints didn't match his. Curiousty, the
police did not check the fingerprints against those of the
men closest to Benham—the gynecologist and two other
new paramours of hers.

With no other evidence to go on, police theorized that
Plotner might have dented the door with his watch band
during the alleged struggle with Benham. To test their the-
ory, police removed 2 section of Benham's front door. ook
some paint scrapings from it and sent the items, along
with Plotner’s watch, to the FBI crime lab. When I met
Barry Albert, the prosecutor in the case, he reiterated what
he had told his colleagues back in 1g84: He did not intend
to pursue the case against Plotner unless the FBI crime lab
came up with some forensic evidence to support Ben-
ham’s version of the events.

ON MANY MORNINGS leading up to the 1995 FBI scandal,
Fred Whitehurst, 2 Georgetown-educated lawyer with 2
doctorate in chemistry, could be found on his hands and
knees in the trace lab, wiping the floor with a damp doth
that often turned black by the time he was finished. An
explosives expert in the lab since 1986, Whitehurst was
troubled, among other things, by the vendlation system
that belched out black dust. “There was dust and dirt
everywhere, on the floor and ceiling,” he now says. it
just blew me away.” In a trace lab, where examiners look
for things that can’t be seen with the human eye, any con-

ramination can cause errors in the final test results.

Obsessively precise, Whirchurst tested some of the
black soot and found it contained lead particulate marter,
which is also a key element in residue from bomb explo-
sions, bullet lead and paint. In actual testing, then, how
certain could an examiner be about the source of lead
particles?

That was just the beginning. Lab examiners didn't wear
latex gloves or regulation hairnets o avoid cross contami-
nation when they handled fibers and hairs—among the

W EXHIBIT A for evince that sent Plotner to

of no more than the microscopic paint specks found on his watch,
which were said to “match” paint on the alleged victhn's door.
most easily transferred particles in everyday life. Even
worse, Whitehurst noticed the wording in his analyrical
reports was intentionally altered without his permission
by lab supervisors David Williams and Tom Thurman.
Whitehurst says that Thurman always used language that
favored the prosecution.

Rut there was an even bigger problem. In case after case,
lab examiners (called special agents) were giving inaccu-
rate testimony, with little or no scientific basis, about trace
evidence that could link a suspect with a crime scene.
Whitehurst called it “junk science,” and most jurors, even
most judges, didat have the knowledge to realize it wasnit
yeal science and were impressed by the agents' authorita-
tive-sounding language and by their affiliation with the
FRI In the complex world of mass spectrometers and
atomic-absorption spectroscopy, who would know, for ex
ample, that it can't be said, at least not scientifically. that
two different paint samples. two buller fragments or two
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shards of glass matched or came from the same source?
The wording about "matches” and “common source” has
been rejected outright by forensic scientists around the
world as being seriously misleading, yet the incriminating
language is being used repeatedly in courtrooms around
the counay.

Bill Tohin, an FBI agent for eighteen years who rose to
become the lab’s chief metallurgist, acknowledges the prob-
lem. "When you think about the consequences of this, it's
a disaster,” he says. “I was screaming for years that there
needed to be a system whereby court testimony could be
monitored, because you've got 2 person who has the aura
of the FBI surrounding him, and anything he says or does
is not questioned.” Tobin left the lab nearly three years
and now heads an independent forensic :
consulting firm in Virginia. "FBI agents B
are like gods to some people,” he adds,
“and jurors figure they must know what
they're talking about, yet most of them
are not scientists. They are basically peo-
ple the bureau gets off the street, mains
them for a year and then calls them
bomb experts.”

IN FEBRUARY 1994, Robert Webb, a
chemist and paint examiner in the lab
since 1676, inventoried the paint samples
and Rolex warch from the Plotner case
and began testing them, using various in-
struments to identify their elemental
composition. Webb did not retum my
call, but according to Fred Whitehurst,
who worked with Webb in the lab, “He
was the epitome of what an FBI agent should look like. He
was good-looking and very fit from being a miathlete. Like
many people [ worked with in the lab,  considered Bob a
friend, but when it came to things like paint and duct tape,
he didn't know what he was talking about”

Webb sent his conclusions back to Oklahoma Ciry
seven weeks later In his report, he found that present on
the watchband were “smeared and crushed deposits of
paint marching the [door’s] paint finish.”

At Plotner’s trial in April 1984, Webb arrived in the
courtroom wearing black cowboy boots. On the witness
stand, he spoke confidently about the lab's scanning elec-
tron microscope that “takes a tiny lirtle bit of material and
expands it...30,000 10 60,000 times.” He analyzed the “tny
hits” by using a gas chromatography process that he said
enabled him o conclude “the paints in the watchband and
the paints and scrapings from the door march in colors, in
textures, in types and in layer sructure.”

The devastating moment of the trial came at the end of
Webly's testimony, when he said: "The paints have 10 be
from the same batch.”

Webb's entire trial testimony was reviewed by four in-
dependent forensic scientists and paint experts, who all
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B INSIDE STORY FB! isb examiner Fred
Whitehurst was expelied from the agency
after he blew the whistle on forensic practices.

told me the errors were significant. At times “it was so
bad,” says one of them, former lab supervisor Bill Tobin,
that “it’s clear he was making things up as he went along.”

According to Darlene Brezinski, a well-known forensic
paint expert who also reviewed Webb's testimony, "not
only is it the prevadling opinion worldwide that you can’t
say things are from the same batwch but anybody who has a
day or two of training knows better.” She describes
Webb's testimony as "false and misleading. The instru-
mentation didn’t exist in 1984, nor does it exist even today,
that could reliably analyze particles that small, and most
people in the field know this.”

John Thornton, professor emeritus of forensic science at
U.C. Berkeley and an independent consulunt, says: “You
wouldn’t be able to make statements
like that unless something very, very
anusual got dumped in the paint
formulation pretty much by mis-
take. And T've never, in thousands
of samples of paint, encountared
such a siruation.”

Plomer’s defense lawyers tried 10
rebut Webb's testimony with their
own expert, who said he found no
paint from Benham's door in Plot-
ner’s watchband and that contact
with the door should have damaged
or destroyed the watch. But it
apparently had little effect on the
jurors, and in closing arguments
prosecutor Barry Albert further
swayed them when he pointed out
that the paint evidence had been
“aralyzed by the finest criminal forensic lab in the world.”

Plotner was convicted and sentenced 1o twenty years,
but the attempted-rape charge was overturned on a techni-
cality, and he ended up serving twenty-five months on the
oral-sodomy charge.

It would take two more years, after Plotner went to
prison, for a completely different version of Janice Benhar's
story to emerge—an account that implicated her
exlover Dr. Fraley. In a subsequent $875 million civil wial
initiated by Benham to recover monetary damages from
Plomer for the alleged attack, nurse Peggy Catton testified
for the first time that Benham had said her injuries
resulted from a struggle with the doctor-boyfriend. "She told
me that he [Fraley] came back 1o her aparunent. And they
had a big Aght, and he was drunk, and it was just a shove-
push fght” (The jury’s modest award to Benham was even-
rally overturned, and Plomer was required to pay nothing )

The incriminating “same batch/common source”
language used by Robert Webb and other lab examiners
goes back to 1970, when it entered the FBU's internal
publications and was never corrected. Several scientists
from Quantico, Virginia, the site of the bureau’s training
and research facilities, developed and applied certain
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methods for testing bullet lead and glass in the lab "that
dom't work in real life,” says forensic scientist Erik
Randich. “But no one from the government ever chal-
lenged the ideas and, to paraphrase {renowned scientist
and author] Isaac Asimov, once a phrase or idea enters the
literature, it is hard o change, no matter how inappropri-
ate or wrong it is.”

The misconceptions about paint compesition go back o
the manufacturing process. Even when a paint manufac-
rurer makes two batches using the sume recipe, the chem-
istry in them is variable and can be considerably different
because concentrations of the basic ingredients are far
from the same.

“All they can say is the items of evidence could have
come from the same source, but we can't be certain,”
Randich adds. *The FBI and prosecutors have left that out
because it doesn’t win convictions.”

he jail where Plotner served some of his dme, on
the outskirts of Oklahoma City, had leaks in the
1 roof and an endless infestation of cockroaches and
rats. At another prison, he warched an inmarte heat another
inmate to death with a baseball bat. The hardest part, he re-
calls today, was not seeing his 5-year-old son, Kyle, for the
entire time of his incarceration. “We talked on the phone,
but I didn't want him seeing how I lived in jail. I know it
was hard on him not having his father around. Things
were never the same with Kyle after my conviction.”

While Ploter was still in jail, his wife sued for divorce
and wound up with the majority of the couple’s assets, in-
cluding the mansion and most of the oil-well property.
When Plotner got out, there was only s1,200 left in his
savings account. The real tragedy, though, came ten years
later, when Kyle, then 17, shot and killed himself. Plotmer is
convinced his earlier absence was a factor in the youth's
depression and alienation. “He needed me, and [ wasn't
there,” he says, turning his face away and starting to ery.
“P've never gotten over it. When people say they know
how [ feel, I tell them, no, they can't possibly know how
it feels to lose a child in that way”

In the decade after his conviction, Plotner got back into
the oil business and fought to vindicare his name in one
court hearing after another.

In 1gg7 he got his first break, through a mistaken phone
call from the Inspector General's office in Washington,
D.C. One day late that year, Plomer’s defense attorney
from the trial, Mac Ovler, received a phone call from an
official who told Oyler he was investigating improper
practices at the FBI lab and that Robert Webb was one of
the examiners under investigation for having given inaccu-
rate testimony in a number of cases. The IG said Webb
had stated conclusions about the common origin of certain
tape, paint, sealant and glue more strongly than was justi-
fied by the results of his examinations. Another qualificd
examiner had been ordered to review all of Webb's ana-
lytic work used in future cases.
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The lives of two men now on death row in Forida may hinge
on single hairs misidentified by FB| examiner Michael
Malone, formerly head of the crime lab's hair-and-fiber unit,
who retirad two years ago.” In 1892, when he was 23, Brett
Bogle was convicted of raping and beating his girlfriend’s

' sister to death. The strongest piece of physical evidence

- against Bogle was a single strand of hair. At the trigl, F8I
agent Malone testified that he found no head hair of the
victirn on the white pants Bogie was wearing on the night of

. the crime, instead, Malone claimed he found one of the

- - yictie's pubic hairs on Bogle's pants, which,

1 -prosecutors argued, could not have gotten

* there by casual contact. Because Bogle had

o ¢ frequent contact with the victim——she lived

~ with Bogte’'s girlfriend~there wera many
axplanations for the presence of head hair but

.. nokso with pubic hain._ Convicted, Bogle has

baen on death row gver since. But now his

conviction is being seriousty questioned. After

‘the crime fab scandal broke in 1995, a Justice

Hapartment task force reviewed many of

Malone’s cases. It sent his hair analysis in the

“Bogle case to an independent forensic sclef,

e st who made a stunning discavery in

- September WIS Malone’s testimany contradicted the’

;. gxientist’s findings. The single strand of hair was not & pubic

* hafr from the victim after alf, it was a head hair. Compound-

- ing the erfor, the cnucial findings sat on a shelf in the Florida

“state attornéy'g office for nearly a year before Bogle's

. defenisé attornay, Terri Backhus, was notified last July. With
the new hair evidence, Backhus is hopeful her client wilf get
- a new trial onge the case goes before a circuit judge this
month.” Policeman Jarnes Duckett wason duly nMay 1987
. when Re received a missing-persons call. An Thyear-ld gint
. had gone to @ cenvenience store and not come home..
Duckett Begaii 3ninvestigation, but the gil was found dead.
in & nearby Iaks, I 3 surprise twist, sheriff's deputies wound |
“ug arresting Duckett after they atched tire prints at the:

.1iake to his police car's tread pattern. The mast danining’

“svidénce, tholigh, Came from & 16-veiar-old eyewitiessand 1

- from FBI hair expert Michael Malone. The witness, who e

" in jait and pregrant at the time of the irial, dairméd shé saw

| Duckett leave thit store with a child in his ¢af The defense’

T Hrgidd that the Gil's account was motivated by her desite
to get out of jail in time to deliver her baby. Agent Malone

A T .

 testified that d single pubic hair found inthe
“Underwear of the victim had “exactly the same ' ¢, S 1
* characteristics” as twenty samples taken from.  ySr=-8 -
‘Puckett, who hias always claimed he never 7=
“touched the girt,” Duckett was sentenced to- 2
- since ther. After the trial, however, the case ~
“Pegan to wrravel, Once released from jaif, the -
wgyewitness recanted her statements, and
- Malone’s findings about the single strand of £
hair have récently proved unreliable and suspi-
ciously biased toward prosecutors. The hair
was Frst submitted to a Florida state crime lab,

whose tests—which proved "inconclugive™couid not link
“ Duckett o the vietim. Dissatisfiad with the test resuits, Prds-
ecutors then sent the hair to the FBI lab, where Matone's
analysis Helped cinch Duckett's conviction. Now, ina motion °
pending befors a circuit judge in Fiorida, Beth Waeils,
Ducketts few attorney, argues that because of the hair
test-shopbing and the unreliability of Malones testimony,
James Duckett deserves a new trial—M. A F. :
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Oyler listened to his caller with rapt attention. Unal the call
came, few people in the legal community had known there
was a problem of FBI agents giving inaccurate testmony,

Several minutes into the conversation, the official asked
Cyler: "Now, you are the prosecutor in this case, correct?”

"No,” Oyler said. "T'm the defense anorney.” Several sec-
onds of swkward silence passed before the official acknowl-
edyged his miseaks amd hung up. In {continued on page 115
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{continued from page 117} trying to deter-
mine how deep the lab problems went,
the IG's office only conracted prosecutors
in problematic cases under review, leav
ing them with control of whether or not
1o notify defense attorneys.

“You're not going to believe what just
happened,” Ploter eagerly told his civil
lawyer when he learned about the phone
call. "We finally got the ammunition
we've been looking for.”

IN 1993, WHEN his complaints-abour the
lab were repeatedly ignored by manage-
ment, z frusrrated Fred Whitelurse
finally went outside the bureaw—an
agency taboo--and contacted the Senate
Judiciary Committee, which oversees the
FBI. Committee staffers brushed him off
initially. “People’s lives were being seri-
ously affected, and I couldn’t get anyone
to pay atrention,” Whitehurst says. “By
that tfme, T had lost all faith and must in
the Justice Department.” As a last resort,
he began writing letters to the Inspector
General's office—the division that invesd-
gates government wrongdoing.

The FBI initially responded to the crisis,
one congressional observer said, by "cir-
cling the wagons.” The bureau initiated a

bureau eventually suspended Whitehurst
with full pay for a year and ordered him
not to enter any FBI facilities. “T wanted
to come back, bur they made it imposst-
ble,” he says today. He uhimarely
resigned and returned to his hometown
in North Carolina.

THE QUESTION OF whether Robert Webb
and other agents knowingly give false
information under vath {a felony) remuins
open to speculation. Fred Whitehurst is
convinced “some of these guys are liars,”
but in its report the IG said some agents
"overstated” their conclusions but there
was no evidence of perjury or prosecutor-
ial bias. “That's because they didnt really
look for it,” says former lab supervisor
Bill Tobin, who analyzed agent Tom
Thurman's misstatements and found that
nearly all of them {from rwenty-four
cases) favored the prosecution. “You dont
have to be a statistician 1o fgure owt there
is clearly a bias. If there were no bias
and the mistakes were due strictly to
incompetence and they just dida’t know
any betrer, then there should have been as
many errors for the defense as there were
for the prosecution. It should be closer to

a ffcy-Bity split”

Experts in the field of forensics choose
their words carefully when addressin

hadn't discovered the wrong blanker had
been shipped to the lab,” defense lawyer
Rarry lL.ee Smith told me recently.

Throughout his career with the FBL
Malore testified in more than soo trials,
which has some observers worried when
they see what happened 1o two defen-
dants now on death row in Florida (see
"By a Hair™).

In 1999, another dubious lab analysis
was performed during the FBEs investi-
gation of the murder of three women
sightseers in Yosemite National Park. The
FBI closed in on the prime suspects. Or
so they thoughi. Agents sent two acrylic
fibers to the crime lab, including one
from a victim's body bag and another
found in the wuck of one of the suspects.
The lab quickly conducred tests and
reported back 1o the agent in charge that
the fibers matched, one former FBI agens
told me. As things rurned our, Cary
Stayner, the hotel handyman, confessed
to the murders—an embarrassment to the
FBI, who had been focusing on the
wrong suspects all along. The original
suspects had never come in contact with
the women, raising questions about how
the lab had come up with irs findings
sbout the fibers.

EXPERTS IN THE field of forensics choose
their words carefully when addressing
the issue of possible perjury within the
FBL "1 think it's borderline perjury.” says
forensic scientist John Thornton. "FBI

| the issue of possible perjury within the
o FBI. “I think it’s borclfer ine perjury,”

agents have done this for years. They get
around the issue of actual perjury by

says one forensic scientist.

criminal investigation of Whitehurst and
conducted its own miemnal probe, whick
concluded that his allegations were
unfounded. But Whitehurst had berer
luck with the Inspector General's office.
After an eighteen -month investigation,
Artorney General Janet Reno noted in
the final report that there were “signifi-
cant instances of testimonial errors,
substandard analytical work and defi-
cient practices.” A Justice Deparzment
task force was set up o review lab cases,
and by last QOctober the number had
swelled to more than 3,000 cases,

In the end, the FBI transferred David
Williams, Tom Thurman and Roger
Martz, the lab's chief chemist, to other
positions within the burcau; Robert
Wibb had already been transferred out of
Washington at his own reguest, The
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Several of the most woubling examples
of FBI testimony center around Michael
Malone, previousty the FBI's wop hair-and-
fiber examiner In igg1. during 2 Pennsyl-
vania murder trial, Malone testified chat a
hair on a white blanker—taken from the
van of the suspect’s ulleged accomplice—
belonged to the victim. As it wrned our,
the evidence had been mislabeled and
Malone had acrually tested another blan-
ket that had never been anywhere near
the crime scene or the victim, The defen-
dant was ultgmarely acquitted, and when
confronted with proof of the error,
Malone persisted in his conclusions, "1
don't know how [the huir] got there,” he
said. “All T know is..it's consistent with
coming from her jthe victim]."

"My client conld have been electro-
cuted based on Malone's testimony if 1

expressing an opinion: 'It's my opinion
the paint came from the same barch.’
"Well, [Mr. FBI agenz], that's a crock”
‘Well, maybe it's a crock, but it's my
opinion.” "

“Only under the guise of the FBI could
it not be considered perjury,” says Bill
Mofist, former president of the National
Association of Criminal Defense
Lawyers. "Sufficient criminal statutes—
ohstruction of justice, giving false testi-
mony--have been violated, yer the
bureau hasn't done anything abour .7
The reason, say critics of the FBI, is that
accountability s not routinely enforced.
The bureau is reluctant to discipline irs
agents, which has led to growing support
in Congress for the so-called Fair Justice
Act that would create an independent
agency o vestigate government wiong
doing.

“In the case of Webh and other agenzs,”
says Bil! Tobin, "ddiere is a serions
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question of intent. T think it's more an
effort to look good, 1o be the hot dog or
the hero instead of being sciendfically
accurate, Some examiners in the lab
were 5o incompetent that where do you
draw the line between knowing and
unknowing?”

LAST MAY I took a wur of the FBI crime
lab. located on the third floor of the
1. Edgar Hoover Building. It won't be the
lab's address for long, since a brand new,
s120 million facility is nearing completion
in Quantco, I was accompanied by
Janine Arvizu, a nationally known foren:
sic scientist who specializes in auditing
labs. I was interested in her assessment of
the current state of the lab—how it had
changed, how it had stayed the same.
Several of the most controversial agents
have left. Robert Webb transferred to the
North Flaste, Nebraska, FBI office in 1gon.
and after reassignment to the bureau’s
Notfolk, Virginia, field office n 1994,
Michae! Malone retired two years age.
Fred Whitehurst sued the bureau for,
among other things, whistle-blower rewl-
iations and won a $1.46 million sertle
meni, He started the Forensic Justice
Project, which critiques lab testimony
from past cases, and as the project’s head,
Whitehurst now testifies as an expert

witniess in criminal cases, some of which -

jnvolve going up against FBIlab prac-
rces.

The most significant change happened
in 1999, when the lab was accredited by
the American Society of Crime Labora:
tory Directors, a process the FBI had
long resisted. Arvizu calls the ASCLD
review “a perfuncrory exercise. Accredi:
cation is not a gold seal. And the
ASCLD, whose members are all athliated
with the prosecution, has the least rigor
ous accreditation program fve ever
seen.”

The lab hus rwenty-three units, three
of which were investigated by the Inspec-
tor General in 1gg6. The most controver-
stal, the materials-analysis unit where
Fred Whitchurst used to work, is closed
off from public view by 2 drawn curtain.
In several units, small clusters of black
dust were imbedded in the overhead
sir-handling systems, and none of the
examiners we saw wore gloves.

“They've made a dent in the prob-
fems,” Bill Tobin says, “but there's sull 2
big plece missing.”

That "picce” is an audit by indepen-
dent scientists that would establish

quality controls and standardize testing
procedures in the lab. Bven when the
new Quantico lab opens next year, it
may be that the most serious problems
will never be fixed unless 2 lab is set
up independently of law enforcement,
made up of experts who don't have 2
vested interest in either the prosecution
or the defense.

For its part, the ongoing Justice
Department task force set up to review
more than 3,000 past lab cases has identi-
fied faulty Iab work and testimony prob-
lerns in several cases—among them Brert
Bogle's case and nineteen others in
Florida—in which examiner Michael

“The whole pu

the right piace. but changing an adminis-
trator, in and of itself, does not change the
culture, The whole purpose of FBI lab
work should be to seek the truth and let
the truth convice or find people innocent.
Bur when agents change their analysis to
fit a prosecution, then clearly the culure
within the FBI has not changed enough.
and the promises that have been made to
us by the FBI have not been kept.”

Back in Oklahoma. Ralph Plowmer is
again successful with his new ol com-
pany, but he has slowed down some
from the stroke he had in 1ggg. He is
remarried and has a 2-year-old daugher.
He has also retained a new civil lawyer,

ose of FBI lab work

should be to seek the truth and let the
truth convict or find people innocent.
But when agents change their analysis to
fit a prosecution, then the FBI culture
hasn't changed enough.”

Malone frequently testified. Once 2 case
is flagged, however, only prosecutors are
notified—a practice thar has inflamed
defense attorneys. Says a Justice Depart:
ment official: “We're operating on the
assumption that once 2 prosecutor is
told [about lab problems in a particular
case], they will act on the information
properly. as they should.” So far, no
questionable verdicts have been over-
rurned, as the ultimate decision rests
with judges who are currently reviewing
several lab cases.

in October, however, a judge in
Florida made a remarkable finding in the
death-penalty case of George Trepal, who
was convicted in 1991 of murdering his
neighbor by poisoning her Coke. Former
EBI chief chemist Roger Martz had testi-
fied at the original trial about the poisen
that linked Trepal to the murder.
Although he did not overturn Trepal's
conviction, the judge did conclude that
Martz “testified falsely” and his “conduct
at the izl was outrageous and shocking.”

To further implement change, in 1997
the FBI named a new lab director,
Donald Kerr, formerly head of the Los
Alamos National Laboratory. But Senator
Charles Grassley, whose committee over
sees the FBI, is skeptical the changes are
sutficient: " think Mr. Kerr's heartis in

Scotr Adams, who has a reputation for
chailenging the federal government. In
July, Adams served Robert Webb in North
Platte—and at the FBI headquarters—with
2 civil lawsuit that accuses the agent of
“irerional, witthd and fraudulent creation
of filse evidence © influence the jury” The
federal government won the first round in
November, and the case is being appealed
in the wth Circuit Court. Regardless of that
lawsuit’s outcome, Plotner is moving
forward on another front to oy to prove
his innocence in state court. And based on
what Barry Albert, the man who prose-
cuted Plotmer, said four months before he
died, Plomer's chances for success seem
almost assured. "Now that [ know about
the problems with Robert Webb and the
lab, I think Ralph Plotmer deserves a new
grial,” the prosecutor told me.

Given the facts of Plotner’s case—and the
other cases | reviewed—T wanted to find
out if it was sall the FBI's position that no
defendant had been unfairly convicred. No
one ar headquarters would respond.

As he again waits for his day in courr,
Raiph Plotner is hopetul yet wistful. "1
have a bov out in the graveyard. and
pothing will bring him back. But I need
to do thig for him and for me.” E

Mary A. Fischer is a GU2 senior writer,



