
I

¡ .

I

I .

I

I .

I

l

, I
, .1

; -j

j

.i
- ~

.~

JANUARY 2001

New Cool
Spring Clothes
Suits, Sportswear
Casual Chic

_. l

:~ L

; .~

JOE McGiNNISS

Twilight ofa
SoccerGodi

~

i

t

. j

;:-1

1

\

I

PETER RlCHl'iOND

TheLa
Moments of
the Osprey
ARY A FiSCHER

The FBI's
Dirt
Tricks

.'! SKllNG 2001c1.Masering .
. M99úls~With
GlenPláké

- ,
,.

u.s.A $300
CANADA $4.00

j FORÐGN $4.00

01)
o~

Qo

?

(Z' ~-

~ , -,';
.... ~. " ~

81 rf..lri~-~:.~//-:

MEALS
TO FLY

FOR



~

.'.

-~-'r. ':J ming a upe inve"ig"ion "venteen yem ago
k : in Oklahoma City, a jovial millionaire oilman
.;. -, naed Raph Plomer took off his $15,000 gold-and-

diamond Rolex watch and handed it to a policewoman.
Plotner willingly cooperated with police because, he told
his family, he had done nothing wrong. He had already
given some of his head and pubic hairs and his finger-
prints. Police cafully wrpped the 'Ntch and some paint
chips taen from the alleged victim's front door and sent
them by registered mail to the FBI crime lab in Washing-
ton, D.C Back then the lab had the reputation of doing the
finest forensic detective work in the world. Each year the
la's i60 exers analyzed roughly 600,000 pieces of phys-

ical evidence for local, state and federal law-enforcement
agencies, and their courtroom testimony strongly influ-
enced jurors in hundreds of criminal rrals annualy.

Over the years, though, something on the inside had
gone wrong, and even before the FBI chemist began tests
to determine whether microscopic particles on Plotner's
watchband were similar to paint chips from the com-
plainant's door, the oûman's fate had been sealed.

What happened to Ralph Plotner is a story about one
family's tragedy and the fundamental errors within the
FBI that led to tht trgedy. Six years ago, the public got a

glmpse into a number of the bureau's problems when the
FBI crime lab came under heavy fire after a whistle-
blower went public with his complaints. A flurr of news
articles ensued, followed by an eighteen-month internal
government investigation that produced conclusions
scathing to the FBI. In various lab cases, investigators
found instances of contaminated evidence, sloppy work
and inaccurate, scientifìcally f1awed trial testimony about
forensic evidence.

One examiner and a unit chief ,vere removed from the
lab. a new director was brought in. the whistle-blower left
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town, and the lab was accredited for the first time by an
outside group of lab professionals. The FBI's leadership
acknowledged the problems and assured Congress they
had been fixed. But then they went furter. Even though
the lab had analyzed evidence from thousands of cases
over a twenty-year period, the FBI asserted that no
defendant had received an unfair triaL. The implication
was clear: No one who was actually innocent had been
convicted. Then the scanda seemed to disappear.

But a lengty investigation by this magane suggests the
FBI did not look deep enough before concluding that no

one had been wrongly convicted, nor did the bureau fi the
most serious problem of fale testimony that can have dire
consequences on the lives of the accused. From intervews
with FBI lab supervors and former agents, senators, cri-

inallawyers, Justice Department offcials, independent
forensic scientists and paint expert, a DNA specialst and
the original whistle-blower, I became aware of and
reviewed a dozen past and recent lab cases with signifcat

:. A PRICE TOO testimony errors. In at least four of
HIGH Ralph them-the cases of Raph Plomer in Okl-
Plotner did jail . .
time but believes homa, Michael Behn in New Jersey and
his real penalty Brett Bogle and James Duckett both inwas the loss of '
his son Florida-it appears the defendants might
by suicide. well have been innocent. That four such

questionale verdicts could be uncovered raes the question

of how may more problematic lab caes there may be.
What led to these defendants' convictions was appar-

ently inaccurate testimony by lab exainers about forensic
evidence such as paint, hair and bullet lead Far from
being rectified, false testimony by FBI lab agents is still
being presented in criminal trials around the country.
influencing jurors and compromising trials to the point
where it's diffcult to determine the miilt ur inni)c::ncc: '.)l'J

some ddèndant~
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the attacker's face but not his name. A nurse recaled that
Benham told her she had "come in from dinner and
somebody jumped her, but she couldn't remember who
did it, and she didn't see his face."

Ultimately, she accused Ralph Plotner of attempting
rape and forcibly performing oral sex on her. when he
proposed mutual oral sex, Benham testied, she bolted
from the bed, ra down the sta and attempted to escape

though the front door. But Plomer puled her back inde,
she claed, and in the strgge, her ar wa broken.

Instead of going to police initially, Benham retaned a
civi attorney, Fra Mikovsky III. On a Satuday in late
November 1983, according to Plomer, in a telephone con-
versation, the lawer preented hi with a proposal: Be-
ha would not go to the police and press rape charges if
Plomer paid her s800,o00 by the followig Monday.

"I wan't going to pay one cent, because I didn't do any-
thing wrong," Plotner told me. "Two mules could have
figured this one out. It was always about money."
(Miskovsky wa disbared in 1992 for a pattern of ethical
violations.)

Two days afer Miskovsky's offer, Benham went to the
police. sól believg he had nothg to worr about, Plot-
ner voluntay gave them hair samples, fingerprints, his
bracelet and, later, his Role.;(. Using a flashlght and a mag-

nig gl, a detecte careflly combed the beige livig-
room caet where, Benh claied, Plomer had tred to
rape her. But no blood or semen wa found. Police also
lied fingerprints from the gl tht Be sad Plomer
dra from, but the prits didn't match hi. Curously, the
police did not check the fingerprints aganst those of the
men closest to Benham-the gynecologist and two other
new parour of hers.

Wìth no other evidence to go on, police theoried that
Plomer might have dented the door with hi watch had
durg the aleged strgge with Benh. To test their the-
ory, police removed a section of Benham's front door, took
some paint scrapings from it and sent the items, along
with Plotner's watch, to the FBI crime lab. When I met
Bar Albert, the prosecutor in the cae, he reiterated wht
he had told hi colleagues back in 1984: He did not intend

to pursue the cae agast Plomer unless the FBI cre la

came up with some forensic evidence to support Ben-
ha's version of the events.

,-40

ON MA MORNGS leading up to the 1995 FBI scada,
Fred Whitehurst, a Georgetown-educated lawyer with a
doctorate in chemistr, could be found on his hads and
mees in the trce lab, wiping the floor with a dap cloth
that often turned black by the time he was finished. An
explosives expert in the lab since 1986, Whitehurst was
troubled, among other things, by the ventilation system
that belched out black dust. "There was dust and dirt
everywhere, on the Door and ceiling," he now says. "It
just blew me away." In a trace lab, where exainers look
for things that can't be seen with the human eye, any con-

taation ca cause errors in the fial test rests.
Obsessively precise, Whitehurst tested some of the

black soot and found it contaed lead parcute matter,
which is alo a key element in residue from bomb exlo-
sions, bullet lead and paint. In actual testing, then, how
certain could an examiner be about the source of lead
parcles?

That wa jus the begining. La exiners didn't wea
latex gloves or regution haets to avoid cross conta-
nation when they handled fibers and hairs-among the

. EXHIBIT A The forensic evidence that sent Plotner to jail consisted
of no more than the microscopic paint specks found on his watch,
which were said to "match" paint on the alleged victim's door.

most easily transferred particles in everyday life. Even
worse, Whitehurst noticed the wording in his analytca
report wa intentionally altered without his permission
by lab supervisors David Williams and Tom Thurman.
Whitehurst say that Thurm always used languge tht
favored the prosection.

But there wa an evn biggr problem. In cae afer cae,
lab exiners (called specia agents) were giving inaccu-

rate testiony, with litte or no scientic bas, about trce
evidence that could link a suspect with a crime scene.

Whitehurst caed it "junk science," and most jurrs, even
most judge, didn't have the mowledge to reae it wan't
real science and were impressed by the agents' authorita-
tive-sounding language and by their affliation with the
FBI. In the complex world of mass spectrometers and
atomic-absorption spectroscopy, who would mow; for e.'(-
ample, that it can't be said, at least not scientifically. that
two diferent paint samFles. two bullet fragments or two

~¡..~I~ :.~'! :'J:J~ GQ 1~5
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shards of glass matched or came from the same source?
The wording about "matches" and "common source" has
been rejected outright by forensic scientists around the
world as being seriously misleading, yet the incróng
language is being used repeatedly in courtooms around
the countr.

Bill Tobin, an FBI agent for eighteen yeas who rose to
become the lab's chief metaurgit, ackowledge the prob~
lem. "When you thk about the consequence of th, it's
a disaster," he says. "I wa screaming for yeas that there
needed to be a sytem whereby cour testimony could be
monitored, because you've got a person who ha the aur
of the FBI suounding hi, and ang he sa or do
is not quesoned." Tobin lef the la nealy th ye ag
and now heads an independent forenic
consulting firm in Virginia. "FBI agents

are like gods to some people," he adds,
"and jurors figue they must lmow wh
they're taking about, yet most of them
ar not scientits. They are bascay peo~
pIe the bureau gets off the street, trais

them for a year and then calls them
bomb exens."

told me the errors were significant. At times "it was so
bad," says one of them, former lab supervsor Bil Tobin,
tht "it's clea he wa mag things up as he went along."

According to Darlene Brezinski, a well-known forensic
paint expert who also reviewed Webb's testimony, "not
only is it the preving opinion worldwide tht you ca't
sa thgs are ITom the sae batch but anybody who ha a

day or two of training knows better." She describes
Webb's testimony as "false and misleading. The instru-
mentation didn't ext in 1984, nor does it exit even today,
tht could reliably analyze paricles that smal, and most
people in the field know this."

John Thornton, professor emeritu of forensic science at
u.c. Berkeley and an independent consultat, says: "You

wouldn't be able to mae statements
lie tht unes somethg very, very

unusual got dumped in the paint
formulation pretty much by mis-
tae. And I've never, in thousands
of samples of paint, encountered
such a sitution."

Plotner's defense lawyers tred to

rebut Webb's testimony with their
own exert, who said he found no
paint from Benham's door in Plot~
ner's watchband and that contact
with the door should have daged
or destroyed the watch. But it
apparently had little effect on the
jurors, and in closing arguments
prosecutor Barry Albert further
swayed them when he pointed out
that the paint evidence had been

"anyzed by the fiest crminal forensic lab in the world."
Plotner wa convicted and sentenced to twenty years,

but the attempted~rape chage wa overued on a techni~
caty, and he ended up servg twenty-five months on the
ora-sodomy charge.

It would take two more years, after Plotner went to
prin, for a completely dierent verson of Jance Be's
story to emerge-an account that implicated her
exlover Dr. Fraey. In a subsequent $8.75 milon civi tr

initiated by Benham to recover monetary daages ITom
Plotner for the alleged attack, nurse Pegg Catton testied
for the first time that Benham had said her injuries
reted frm a ste with the docor-boyfend. "She told

me tht he (Fraey 1 cae back to her aparent. And they
had a big fight, and he wa drnk, and it wa just a shove~
push fit." (The jur's modes aw to Be wa even-
tuyoveed, and Plotner wa re to pay nothg.)

The incriminating "same batch/common source"
language used by Robert Webb and other lab examiners
goes back to 1970, when it entered the FBI's internal
publications and was never corrected. Several scientists
from Quantico, Virginia, the site of the bureau's training
and research facilities, developed and applie2 certain

IN FEBRUARY 1994, Robert Webb, a
chemist and paint examiner in the lab
since 1976, inventoried the pait samples
and Rolex watch from the Plotner case
and bega tesóng them, usg vaous in-

struments to identify their elemental
composition. Webb did not return my
calL, but according to Fred Whitehurst,
who worked with Webb in the lab, "He
wa the epitome of wht an FBI agnt should look lie. He
wa go-lookig and very fit ITom beg a trthete. Like
may people I worked with in the la, I consder Bob a
fiend, but when it cae to thgs lie pait and duet tape,

he didn't lmow wht he wa tag abut."
Webb sent his conclusions back to Oklahoma City

seven weeks later. In his report, he found tht present on
the watchband were "smeared and crushed deposits of
pait matchig the (door's 1 paint fiish."

At Plotner's trial in April1g84, Webb arrived in the
courtroom wearng black cowboy boots. On the witnes

stad, he spoke confidently about the lab's scaning elec~

tron microscope tht "taes a óny lime bit of materi and
exands it.Jo,ooo to 60,000 ties." He anyzed the "ónY
bits" by using a ga chromatography process tht he said
enabled hi to conclude "the paints in the watchband and
the paits and scrpings ITom the door match in colors, in
texres, in tyes and in layer strctu."

The devatating moment of the tral cae at the end of
Webb's testimony, when he said: "The paints have to be
ITom the same batch."

Webb's entire trial testimony was reviewed by four in-
dependent forensic scientists and paint experts, who all
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. INSIDE STORY FBI lab examiner Fred
Whitehur wa expelled from the agency
after he blew the whistle on forensic practices.
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methods for testing bullet lead and glass in the lab "that
don't work in real life," says forensic scientist Erik
Randich. "But no one from the government ever chal-
lenged the ideas and, to paraphrase (renowned scientist
and author) Isaac Asimov, once a phre or idea enters the
literature, it is hard to change, no matter how inppropri-
ate or wrong it is."

The misconcepúons about paint composiúon go back to
the manufacturing process. Even when a paint manufac-
tuer maes two batches using the same recipe, the chem-
istr in them is vable and ca be consideraly diferent

because concentrations of the basic ingredients are far
from the same.

"All they can say is the items of evidence could have
come from the same source, but we can't be certain,"
Radich adds. "The FBI and prosecutors have lef tht out
because it does't wi convictons."

~
w

~l,",: he jai wh.ere Plomer served s.ome of his úrie, on

'~'. the outskirt of Oklahoma City, had leak in the

roof and an endless inestaúon of cockroaches and
rats. At another prin, he watched an inte beat another
inmate to death with a basebal bat. The hadest par he re-
cal today, wa not seeing hi s-year-old son, Kyle, for the
entire time of his incarceration. "We taked on the phone,
but I didn't wat him seeing how I lived in jaiL I know it
wa hard on him not having his father around. Things
were never the same n¡th Kyle after my conviction."

Whe Plomer wa scil in jail, hi wie sued for divorce
and wound up with the majority of the couple's assets, in-
cluding the mansion and most of the oil-well property.
When Plotner got out, there was only $1,200 left in his
savings account. The real trgedy, though, cae ten yeas
later, when Kyle, then 17, shot and kiled hielf Plomer is
convinced his earlier absence was a factor in the youth's
depression and alienation. "He needed me, and I wan't
there," he says, turning his face away and stang to cr.
"I've never gotten over it. When people say they know
how I feel, I tell them, no, they can't possibly know how
it feels to lose a chid in tht way."

In the decade after hi convicúon, Plomer got back into
the oil business and fought to vindicate his name in one
cour heag after another.

In 1997 he got hi first brea, through a mistaen phone
call from the Inspector General's offce in Washington,
nc. One day late that year, Plomer's defense attorney
from the tral, Mac Oyler, received a phone call from an

official who told Oyler he was investigating improper
pracúces at the FBI lab and that Robert Webb wa one of
the e."'ners under invesúgation for having given inccu-

rate testimony in a number of cases. The IG said Webb
had stated conclusions about the common origin of certn
tape, paint, seaant and glue more strongly than wa jusú-
fied by the results of his examinations. Another qualified
examiner had been ordered to review all of Webb's ana-
lytic work used in future cases.
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The lives oftwo men now -on death rõw-in Flõrië:a ;;;y hinge

on single hairs misidentified by FBI examiner Michael
Malone, formerly head of the crime lab's hair-and-fiber unit,
who retired two years ago." In 1992, when he was 23", Brett

Bogle was convicted of raping and beating his girlfriend's
~ sister to death. The strongest piece of physicâl evidence
against Bogle was a single strand of hair. At the trial, FBI
agent Malone testified that he found no head hair of the
victim on the white pants Bogle was wearing on the night of

, the crime. Instead, Malone claimed he found one of the
, victim's pubic hairs on Bogle's pants, which,

'~' . d" prosecutors argued, could not have g, 0, tten
_ ,~ , , there by casual contact. Because Bogle had
;-;' I,' frequent contact with the victim-she lived

m'" ,:,-;j) w.ith Bo~le's girlfriend-there were many, ' ,t t. explanations for the presence of head hair. but

1::;:' " 1",7': not so with pubic hair..,, Convicted. Bole hà
-,' ':r"::';.:' been on death row ever since. But now his

j:' ~'~',~;:!":¡ "còiction is being seriously-questioned. After
" ,/,: , .the crime lab scandal broke in 1995, a Justicë

~:::. ~.-Oèpartment task force reviewed many Of
..~;',-;-:dMalone's cases. It sent his hair analysis in the'

,,,', '1 ;':~~d:~,"::;-'~Bogle case to an independent forensicscieh;,'.~" ~.~, ,~.tist,..who made a stunning ëliscòvery"in
September19g9: Malone's testimony contradicted the
. ~cientis fidigs. The single strd of hair was ri a pUbiC

hair from the viim àfter all; it was a head hair. Compound~
. ing thë errr; the crcial findings sat on a shelf in th Florida

, state attornêy'S:ffice for nearly a year before'Bogle's'
defenséattori, Terri Backhu was notifi iatJúiy. Wit

. the new hair eVidence, Backhus is hopeful her cliënt wiligët
a new ~I onëe the case goes before aciitiudge thiS
month.i~Poliæman James Dùckètf was on duty'in May 19

, , whei-.hreeiVe a missing-persons call. An tlyea.:ld gìrt
had gone têià"onvenience store and notcomehorrè.
Duckett benåiiinvestigation.but the gír\ Was rond deád:
in à nearby IakëJh a surprise twist, sheriffs dëpufes\vooli

-t:P arrêsing .buckett afte'r they rnâtêhè(ftiÎ" prliitSãffhe'

.$Jake to his polke car's tread pattern. ThemoStdamning
~'èvidèncë. thÜgh, êenie from a 16~yær.:ld eYès:ànd

frm FBI hair expert Michael Malone. The witeS. whò Was
in jail and prent at the time of th trial, ë1aiiièè she. Sa'
Duc:kettleavè tte store with a childih his' ëar: Thë.defense'

, . argüéd that the girl's account was motivated byd'ier-õesii'"
to get out of jail in time to deliver her baby. AgentMalc:rië

,test!fi, ed, th"àt,¡i",~ín~I~ pubic hairfoUnd in thè._~, ' , . "'~,"'"
-' underwear of the victim had ~exctly the same ' i~9! ;1'"
charactr'tics",astwenty sam pIes takelì frm,;t~, f

Duckett,who,ha.s always claimed h~ never .;¿').~
touched thegirtC Duckettwas sentenced to. !J~'" "".....,

F.death in 1988äi ha bèen aW' èxecn
.since then. Aftèr thetrial,however. the .Cae

;'"begàri to ui:avëi:' Once releaSed frm jail, the
~'eyewitriess rëcànted her statements, and

Malone's findings about the single strand of
hair have rècently proved unreliable and suspi-
ciously biasedtoward prosecutors. The hair
was first submitted to a Florida state crime lab.
whose tests.which proved "inconclusive"-eould not link

-Duckett to theviètiin, Dissatisfedwith the test results.pros-
ecutors then sent the hair to the FBI lab, where 

Malone's
analysis nelpe cinch Duckett's convicton. Now. in ã: motion
pending before a circuit judge in Florida, Beth Wells:
Duckett'sriew attorney, argues that because of the hair
test-shopping and the unreliabilty of Malone's testimony,
James i:uck.ettdeserves a new triaL-M. A. F.

,.,__~ ..' __._.. _,,.._-.c~,:

Oyler liened to hi caer with rapt attention, Unti the ca
cae, few people in the lega community had known there
wa a problem of FBI agents gig inaccurate testiony.

Severa minutes into the conversanon, the offcial asked
Oyler: "Now, you are the prosecutor in this case, correct?"

"No," Oyler said ''Im the defense attorney." Severa sec-
onds of awkwrd silence passed before the offcial acknowl-
edged his mistalc .md hung up. In (continued on page 1.¡81
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(continued from page ill) trying to deter-

mine how deep the lab problems went,
the Ie's offce only contacted prosecutors
in problematic cases under review, leav-
ing them with control of whether or not
to notiy defense attorneys.

"You're not going to believe what just
happened," Plomer eagerly told his civil
lawyer when he leaed about the phone

calL. "We finally got the ammunition
we've been looking for."

IN 1993. WHEN his complaints'about the
lab were repeatedly ignored by manage-
ment, a frustrated Fred Whitehurst
finally went outside the bureau-an
agency taboo-and contacted the Senate
Judiciar Committee, which oversees the
FBI. Committee staers brushed him off
initially. "People's lives were being seri-
ously afected, and I couldn't get anyone
to pay attention," Whitehurst says. "By
that tÎme, I had lost all faith and trst in
the Justice Department." As a last resort,
he began wrting letters to the Inspector
General's offce-the division that investi-
gates government wrongdoing.

The FBI initily responded to the cris,
one congressional observer said, by "cir-
cling the wagons." The bureau initiated a

bureau eventuly suspended Whitehurst

with full pay for a year and ordered him
not to enter any FBI facilities. "I wanted
to come back, but they made it impossi-
ble," he says today. He ultimately
resigned and returned to his hometown
in Nort Carolina.

THE QUESTON OF whether Robert Webb
and other agents knowingly give false
information under oath (a felony) remas
open to speculation. Fred Whitehurst is
convinced "some of these guys are liars,"
but in its report the IG said some agents
"overstated" their conclusions but there
wa no evdence of peury or prosecutor-
ial bias. "That's because they didn't really
look for it," says former lab supervisor
Bill Tobin, who analyzed agent Tom
Thurman's misstatements and found that
nearly all of them (from twenty-four
caes) favored the prosecution. "You don't
have to be a staósticia to figure out there
is clearly a bias. If there were no bias
and the mistakes were due striCtly to
incompetence and they just didn't know
any better, then there should have been as
many errors for the defense as there were
for the prosecution. It should be closer to
a fity-fity split."

Experts in the field of forensics choose
their words carefully when addressin,g

the issue of possible perjury within the
FBI. "I thinK it's borderline perjury,"
says one forensic scientist.

,'s

criminal investigation of Whitehurst and
conducted its own internal probe, which
concluded that his allegations were
unfounded. But Whitehurst had better
luck with the Inspector General's offce.

After an eighteen-month investigation,
Attorney General Janet Reno noted in
the final report that there were "signifi-
cant instances of testimonial errors,
substandard analytical work and defi-
cient practices." A Justice Department
tak force wa set up to review lab cases,
and by last October the number had
swelled to more than 3,000 cases.

In the end, the FBI transferred David
Williams, Tom Thurman and Roger
Mart::, the lab's chief chemist, to other
positions within the bureau; Robert

Webb had already been transferred out of
Washington at his own request. The
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Severa of the most troubling exaples
of FBI testimony center around Michael
Maone, prevously the FBls top har-and-
fiber exiner. In 1991, during a Pennsyl-

vaia murder tral, Malone testied that a
hair on a white blanket-taken from the
van of the suspect's alleged accomplice-
belonged to the vicnm. As it turned out,
the evidence had been mislabeled and
Malone had actualy tested another bla-

ket that had never been anywhere near
the cre scene or the vicnm. The defen-

dant wa ulnmately acquitted, and when
confronted with proof of the error,
Malone persisted in his conclusions. "I
don't know how (the hairJ got there," he
said. "All I know is...it's consistent with
coming from her (the vicnmJ.

"My client could have been electro-
cuted based on Malone's testimony if I

hadn't discovered the wrong blanket had
been shipped to the lab," defense lawyer
Barr Lee Smith told me recently.

Throughout his career with the FBI,
Malone testified in more than 500 trials,
which has some observers worred when
they see what happened to two defen-
dants now on death row in Florida (see
"By a Hair").

In 1999, another dubious lab analysis
was performed during the FBI's investi-
gation of the murder of three women
sightseers in Yosemite National Park. The
FBI closed in on the prime suspects. Or
so they thought. Agents sent two acrylic
fibers to the crime lab, including one
from a victim's body bag and another
found in the truck of one of the suspects.
The lab quickly conducted tests and
reported back to the agent in charge that
the fibers matched, one former FBI agent
told me. As things turned out, Cary
Stayner, the hotel handyman, confessed
to the murders-an embarrassment to the
FBI, who had been focusing on the
wrong suspects all along. The original
suspects had never come in contact with
the women, raising questions about how
the lab had come up with its findings
about the fibers.

EXPERTS IN THE field of forensics choose
their words carefully when addressing
the issue of possible perjury within the
FBI. "I think it's borderline perjury," says
forensic scientist John Thornton. "FBI
agents have done this for years. They get
around the issue of actual perjury by
expressing an opinion: 'It's my opinion
the paint came from the same batch.'
'Well, (Mr. FBI agent J, that's a crock.'
'Well, maybe it's a crock, but it's my
opinion.' "

"Only under the guise of the FBI could
it not be considered perjury," says Bill
Mofftt, former president of the National
Association of Criminal Defense

Lawyers. "Suffcient criminal statutes-

obstruction of justice, giving false testi-
mony-have been violated, yet the
bureau hasn't done anything about it."
The reason, say critics of the FBI, is that
accountability is not routinely enforced.

The bureau is reluctant to discipline its
agents, which has led to growing support
in Congress for the so-called Fair Justice
Act that would create an independent
agency to investigate government wrong-
doing.

"In the case or-Webb and other agents,"
says Bill Tobin. "ther~ is a serious
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question of intent. I think it's more an
effort to look good, to be the hot dog or
the hero instead of being scientifically
accurate. Some examiners in the lab
were so incompetent that where do you
draw the line between knowing and
unknowingr

:~. .'

LAST MAY I took a tour of the FBI crime
lab, located on the third floor of the
J. Edgar Hoover Building. It won't be the
lab's address for long, since a brand-new,
$120 million facility is nearing completion
in Qiantico. I was accompanied by

Janine Arvizu, a nationally known foren-
sic scientist who specializes in auditing
labs. I wa interested in her assessment of
the current state of the lab-how it had
changed, how it had stayed the same.
Several of the most controversial agents
have left. Robert Webb transferred to the
North Platte, Nebraska, FBI offce in 1991,

and after reassignment to the bureau's
Norfolk, Virginia, field office in 1994,
Michael Malone retired two years ago.
Fred Whitehurst sued the bureau for,
among other things, whistle-blower reta-
iations and won a $1.46 million settle-
ment. He started the Forensic Justice
Project, which critiques lab testimony
from past cases, and as the project's head,
Whitehurst now testifies as an expert
witness in criminal cases, some of which'
involve going up against FBI-lab prac-
tices.

The most significant change happened
in 1999, when the lab was accredited by
the American Society of Crime Labora-
tory Directors, a process the FBI had
long resisted. Arvizu calls the ASCLD
review "a perfunctory exercise. Accredi-
tation is not a gold seaL. And the

ASCLD, whose members are all afiliated
with the prosecution, has the least rigor-
ous accreditation program I've ever
seen.~

The lab has twenty-three units, three
of which were investigated by the Inspec-
tor General in 1996. The most controver-
sial, the materials-analysis unit where
Fred Whitehurst used to work, is closed
off from public view by a drawn cunain.
In several units, small clusters of black
dust were imbedded in the overhead
air-handling systems, and none of the
examiners we saw wore gloves.

"They've made a dent in the prob-
lems," Bill Tobin says, "but there's still a
big piece missing."

That "piece" is an audit by indepen-
dent scientists that would establish
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quality controls and standardize testing
procedures in the lab. Even when the
new Qiantico lab opens next year, it
may be that the most serious problems
will never be fixed unless a lab is set
up independently of law enforcement,

made up of experts who don't have a
vested interest in either the prosecution
or the defense.

For its part, the ongoing Justice

Department task force set up to review
more than 3,000 past lab cases has identi-
fied faulty lab work and testimony prob-
lems in several cases-among them Brett
Bogle's case and nineteen others in

Florida-in which examiner Michael

the right place, but changing an adminis-
trator, in and of itself, does not change the
culture. The whole purpose of FBI lab
work should be to seek the truth and let
the truth convict or find people innocent.

But when agents change their analysis to
fit a prosecution, then clearly the culture
within the FBI has not changed enough,
and the promises that have been made to
us by the FBI have not been kept."

Back in Oklahoma, Ralph Plotner is
again successful with his new oil com-
pany, but he has slowed down some
from the stroke he had in 1999. He is

remarried and has a 2-year-old daughter.
He has also retained a new civil lawyer,

"The whole purpose of FBI lab work
should be to seek the truth and let the
truth convict or find people innocent.
But when agents change their analysis to
fit a prosecution, then the FBI culture
hasn't changed enough."

Malone frequently testified. Once a case
is flagged, however, only prosecutors are
notified-a practice that has inflamed

defense attorneys. Says a Justice Depart-
ment official: "We're operating on the
assumption that once a prosecutor is
told (about lab problems in a particular
case 1, they will act on the information
properly, as they should.~ So far, no
questionable verdicts have been over-

turned, as the ultimate decision rests
with judges who are currently reviewing
severa lab caes.

In October, however, a judge in
Florida made a remarkable finding in the
death-penalty case of George Trepal, who
was convicted in 1991 of murdering his
neighbor by poisoning her Coke. Former
FBI chief chemist Roger Martz had testi-
fied at the original trial about the poison
that linked Trepal to the murder.

Although he did not overturn Trepals
conviction, the judge did conclude that
Manz "testifed falsely~ and his "conduct
at the tral wa outrgeous and shocking."

To further implement change, in 1997

the FBI named a new lab director,
Donald Kerr, formerly head of the Los
Alamos National Laboratory. But Senator
Charles Grassley, whose committee over-
sees the FBI, is skeptical the changes are
sufficient: "I think Mr Kerr's heart is in

Scott Adams, who has a reputation for
challenging the federal government. In

July, Adams served Robert Webb in Nort
Platte-and at the FBI headquarters-with
a civil lawsuit that accuses the agent of
"intentional, wilfl and fraudulent crtion
of false evdence to influence the jury." The
federa government won the first round in
November, and the case is being appealed
in the 10th Circuit Court. Regadless of that
lawsuit's outcome, Plotner is moving
forward on another front to try to prove
his innocence in state court. And based on
what Barry Albert, the man who prose-
cuted Plotner, said four months before he
died, Plotner's chances for success seem
almost assured. "Now that I know about
the problems with Robert Webb and the
lab, I think Ralph Plotner deserves a new
trial: the prosecutor told me.

Given the £'lcts of plotners cae-and the
other cases I reviewed-I wanted to find
out if it wa still the FBfs position that no
defendant had been unfrly convicted. No

one at headquarters would repond.
As he again waits for his day in court,

Ralph Plotner is hopeful yet wistfuL. "I
have a boy out in the graveyard, and

nothing will bring him back. But I need
to do this for him and for me." ·

Mary A.. Fischer is a GC2.,cnlor wntcr
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