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A government whistieblower has beea
futty vindicated yet & chilt persists in the
whistleblower community. Pleasure was
canfully measured after Environmental
Promotion Agency (EPA) whistleblower
Willam Marcus was finally reinstated in
Suse after the Secretary of Labor's February
7 alfirmation of 3 December 3, 1992 admin-
istmive faw judge ruling. Marcus is more
the exception that proves the rule: those who
twy rarcers on the line Lo expose dangers to
public heatth and safety are in for a2 rough
fide, often to nowhere. Heisa gualified
exemption, whose ride was rough enotgh
and fong enpugh to give pause (o other
pokentiat whistiebiowers, Marcover, those
who wronged him continue to escape penalty
despits Administrative Law Judge {ALJ)
Datid A, Clarke, Ir.'s findings that "the rea-
soms given for Dr. Marcus” firing were a pre-
text snd that Ris employment was terminated
becase he publicly questioned and opposed
EPXs Nivoride policy.”

Marcus authored 2 memo on potentisd
heahs theeats of fiuoride which got a lot of
play in the press and “created some chaos
s Rrmoil.” according to 3 memo written Al
the Sme by another EPA staffer. An EFA
Sexior Scignce Adviser and Branch Chicf ta
the Office of Drinking Water, Marcos heid
the Bighest pon- supervisoly position the
agowcy offers. One of & smatl number of
bomd-certified, internationally renowned
oxeniogists, Marcus had ageney permission
to orgage ie non-conflicting side jobs as an
cxpert witness for plaiatiffs suffering hasm
froms toxics. Court outcomes have cost
chessical companies mitlions of dollars.

b reason EPA gave for firing Marcus
wes thiat b was testifying privately while on
dw EPA clock. The investigation of Marcus
by the EPA inspector General's office began
in $999, with the EPFA looking lor the disclo-
anw of trade secrets and confidential aguncy
information, Within two months the
Togpecion General (8G} knew such allegations
wese untrue 26d that aif the information
Macus used was public source infortnation.
T EPA poured over every one of Masous’
time cards. In Movember of 1991, over
pwoey separste aifegations of misconduct
wome broaght by the 16,

MNarcus wiiomey, Steve Kot of Koha and
Cokpisty of Washington sys, "The ageacy
rutersramped i, and Marcus was fired.”

In fact, Marcos was clearty charging his
howy #way from the agency against a large
bakiog of accumulated znayal jeave, yet
this was ignored. Kohsn says there is evi-
dewct that someone, ot Matcus, falsified
some of the time cards.

The incensed ALJF found that the 1G's
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office "shredded alt investigation notes made
contemporanecusly during interviews,”
despite pending congressionsl, administra-
tive and Freedom of information Act invest-
gations into the case— 2 serious and criminal
violation of the faw.

How far did EPA go to get Marcus? it was
clear that in 199} the 1G had goten Marvus’
ethics officer to change his 1989 statement
that Marcus had teceived permission to testi-
fy. When the Justice Depariment refused to
pursue Marcus because of obvious conflicts
in staternents, the IG simply dumped the first
statement as well as the record of Justice’s
wdvice.

Mareover, says Marcus, "They had my
Frontline supervisor wrile a defamatory noie
that | made a threat to kili her and was a
threat to staff, 2nd she circulated it through-
out the ageney. On the stand, under exarmi-
nation by the Administrative Law Judge, this
supervisor admitted | hudn't tireatened her
and said her fear was based on what she was
woid by athers. Nobody ever camme forward
1o 2y they told her that. She admitted that
she know the aliegations were falie. Judge
Clarke asked her if, after she herself knew
the allegations to be false she had attempted
10 torrect the error? Mo, was her answer.
She did nothing.

tn an unusually siwong victory for a gov-
crament whistichiower, Clarke ordercd the
EPA to fay out back pay, fringe benefits and
intercst; reinstate Marcus as 2 seniot sétence
adviser; pay attorsey's fees, and kick in an
unheard of $50,000 in compensatory dam-
ages. Thas was over a year and a hail ago,
and EPA kept him in limbo, without pay.
while appealing the csse to the Office af
Appeals for the Sceretary of Labor. Such
cases can sit for years waiting for an out:
come, underscoring the adage of justice
delaying what justice denied, Aborncys who
practice in the arca have taken notes that
suing for & timely decision through the
District court viz 3 writ of mandamus is &
viriyal gusraotee of 3 negative decision
regardiess of what the ALY had decided.
Marcus might stif be waiting if the office of
Maryiand Democratic Senator Barbara
Mikulski, whick had been lobbicd by con-
stituent Marcus, had not sought the atlention
of the Secrctary of Labor in ihe mattet.

What wasn't deslt with in the csse of
reporied in the press was another motive for
the EPA wrgeling of Marcus that is exjizally
durk. |n one of his free-fance cases, Marcus
testified that the pesticide chlordane causes
severe heaith cffects in humans. Koha
charges that the law fitm for Velsico!
Company, which manufactures chlordane,
began in 1988 to use inside contacts within

the BEPA o urge an investigation to diseredit
Marcus. Kobhn fusher chaiges that as an
apparent favor to the industry, the 1G initiat-
ed an investigation, obtaining transcripis of
every time Barcus testified ina search (o
find disclosures of wrade secrets and confi-
dentiat tnformation. When that failed, the
tithe caxd strategy was initisted.

Word of Marcus' time card fate came via a
curious foute. An attarriey he was tesifying
for informed him that an attorney for Dow
Chemsicat had mentioned Marcus wouid be
canned in 2 coupic of weeks, and cited the
exact date and action. “tlow did Dow
Chemical know § was about to be fired,
before | or any one clse at EPA owside the
geople behind it knew?” asked Marcus, The

i ity appears 1o be

cf ical company ¢
clairvoyant 25 to actions by the IG.

All notes from meetings with Velsicol were
sheedded in violation of the taw, says Kohn.
EPA never looked into it, as that is the role of
the iG. which is not inclined 0 look into
itseif. EPA woukd not comment an he case.

There's no need to feap aside from the
heads one assumes will rofl after a fiasco like
this. "My supervisor hay since golten a pro-
motion aad an inceease in pay, and is & divis
sion directos,”” says Marcus, " can't Sue her,
because the govemnment stands in, How can
individuais be protected or clearly malicious
actions beyond the scope of legittmate
duties? Before my trial, the word went oot
that if znyone showed up to say somelhing
ot my behalf, measures would be taken
sgainst me. How could this be considered
publiv service?” Marcus docsw't fauit the
agency, but “the EPA lawyers who &re
between e and ypper management. The 1G
was shown b have shredded numerous docu-
ments, felonious conduct it viciation of the
ECHA and the Poindexter Act, atd nothing
has happened 1o them,”

The first and second line supervisons who
were impiicated in the illega firing 272 il
it position, and Mareus stili reports 1o the
same second fine supervisor who made e
termination decision.

indeed, the EPA 1G, John Mania, i sl in
office, though he is 2 Republican sppointee
aird easily repiaced as z presidential
appointes. This lack of accountability for
truly grievous behavior rkises disturbing
guestions about the speed with which the
Clinton Admisistration is countering iose
placed in office by Reagan and Buak to
reform agency sissions in their image.

Under federat taw, the Labor Depastment
has jurisdiction over employees, privaz and
public, who suffer reprisals 43 whistiebiow:
ers working under the Awomic Energy Act,
Toxic Substance Control Act, Safe Drinking
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Waieq Act, Clean Air Act, Supeifund,
Resource Conservation and Recovery Act
and Water Pollution Control Act.

However, most employees ale not
informed of their Aghis or of the required
precedires {in the nuclear ficld, the laws are
pasied). With the exception of those operst-
ing under the Atomic Encrgy Act, who have
180 days i¢ take action, the statute limita-
uons is only 0 days. A month isn’t much
time to figuie out what's going on. get 2
lawyer, rescarch the case and make decisions
on taking zction in an ofien intimidating $it-
ation,

As a2 whole, Congress shows little propen-
sity 10 really beef up protections for whistle
blowers. Until 1978, whistieblowers eould
et Jury triaks in count. This ended with ihe
Supreme Courl's inlerpretation of the Civil
Service Reform Act, in Bush v, Lucas, that
Congess inteaded the Act io preclude access
by Federat employees to Federal Court. This
wax not mentioned in the sisfute and
Congress glaims not to have intended it bat
Congress hasa't done anything about it A
cynic sught say that ultimately, Congress is
management. A cynic might alse conclude
that regardless of what adminisiration is in
pawer, burnaucracics first and foremost Jook
afler themselves and their friends,
Whistleblowing is often an inherently disrup-
tive act against prevail ing political powers,

Kohn, who has writien exiensively on
whisileblower laws, recommends increasing
he statuie of limitations to |80 days and
requiring posting of the faws. In some cases,
1t is hard 1o quantify the value of bluwing a
whistie, which can make rewards problemat-
ic. Stilk, there i 3 need for grester damages,
such as double or triple back pay, as Kohp
points out that in reality a speciaized carcer
is usually shot and everybody knows it
Governmental immunily makes it almost
impaossible to sue individuzl managers for
their acis, and making it casiet 10 sue in cases
with deliberale malfeasance would be 2 big
sicp in the right direction.

Ocrasionally someonce in Congress saddles
up the white horse and makes an sitempt f0
improve the situation, but the Frn
alty fall short of the beant of the mater, if
they pass at all. Consider & mpors by the
Merit Systems Protection Boand — an inde-
pendent, quasi-judicial federst agency which
rules on sume persannel Cases— that con-
cluded thal ever & third of {ederal worker
whe point out waste, fraud, or abuse are
threatened by their supervisors with reprissis,
sn increase of over 30% of reported threms
in a survey & decade ago. This increase took
place despite the 1989 Whistleblower
Protection Acl, & the safogusrds it initiated

can be thwaried by subile punishments such
as negative performance cvaluations ot plac-
ing a whistteblower on a sheff of obscurity.

Cases in the Office of Adminisirative
Appeals under the Seciztary of Laber are
starting to move along a lile fasier, though
thete is siifl a major backiog and mapy cases
coming out now e five or 5o years old.

Twao whistleblower cases pending befote
the Dept. of Labor should be watched closely
1o see how serious government is about
policing abuse of the public wrust by prodect
ing whisilebiowers. The first is that of
Leonard Trismenet, 3 senior level fechnician at
the Los Alamos Nationaf Laboratory, a Dept
of Defense nuclest weapons design site
Working at the lab undet contract with the
University of Californis since 1962, Trimmey
was fired in August of 1993, (after being wld
he'd be fred in Decembwt of 1992} because
the job could not accommodaie the restric
tons of 5 back disability. Trimmer says he
was realiy Mied for insising that the 55-gal-
Ton drums of 1adicactive wasie he inspecied
we ransueamic, intermediaie level wasic tar
geied for the Waste Isotation Pilot Plant
{WIPP} in Carishad New Mexico — weie
ot reliably inspecied becauvse of faulty x-ray
and sony eguipment.

Same waste which includes plutonium,
may be far hotier than WIPP is designed far,
so Trimmes refused 1o cenify the conienls of
+.00C barrels that were previously inspecied
and ready for shipmen o WIPP. Morcover,
he found 28 or s drums leaking radioactive
wasie because water not fully absorbed by
cement in the barrels was comosive,  Waste
had tesked inio the atnosphere and endan:
gered workers. Trimmer is a hat potato for
the Dept. of Energy.

Ancthier hot potaio is Allen Mosbaugh, the
highest ranking corporate whistieblower in
the alomic encrgy field. In 1989, Mosbaugh,
assistant general manager at Plant Yogile,
warned the NRC thal personnel at the
nuclear power plant were deliberately ignor
ing wnporiani lechnical specifications the
nuclest power plant's license requires. In
199G a major screw-up al the plant, which ix
run by Ceorgiz Power snd the Southern
Company, tock place Wt could have gone
the way of a major disaster. Al three: irsde-
pendent power sysiems, reguired by law,
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bly leading to & mielidown of the reacior
core, the coolant of which was rapidly heat
ing up during the 36 minuie blackout.
Morcover, the containient vessel was
breached because the huge lid was off for
repairs. I the coolant had staried boiting off
into steam, # could have been moie than
another riny night in Georgia

Disaster was averted when g genorsior wis
repaired and started. Then the cconomic
pressure was on to get the plant up and nun-
ning as soon as possible.  This meant assur-
inng the NRC that a}l three back-opon sysiems
were fully testied and proved reliable.
Moshaugh know the test tesults weren™s
nearly as rosy as reported. He picked up
pocket tape 1ecorder and recotded discus-
sions in whith he informed executives of the
problems and theit reply was to “just deny™
after a document claiming proper compliance
was signed snd submitled to the NRC.
Acenrding fo sources, the NRC considers
this its most serious ctiminal investigation
ewer, and the chairman has been heard to
comment that Mosbaugh was an American
hero.

Meanwhite, Moshaugh was canned by the
power plant in September, 1950 and has been
unemployed ever sinee, with 2 wife and four
children. He was fired for taping. Thers was
no nile againsi it but the company claimed it
had no prohibition because taping was such
an ouirageous act that prohibition was
implicit. This position was put forth despite
an in-house legal meme, on a differen mai-
ter, that said one- party taping was jusi fine,

The NRC Office of lavestigation issued 2
report and vindicated Mosbaugh in
December of $993, though the repont was
kept eonfidential until Jast mionth, Kohs,
who also repiesents Mosbaugh and Tameer,
charges that internal reports show thet the
NRC isn't pleased with the findings and is
trying fo water them dows, Lrying o point
lower levet managers insicad of the higher
jevel of management implicated in the repord
by the Office of Investigntion. “Whsi the
Comniission has allowed ta go o is outre-
geous," says Kohn. “3t's more concerned
with the PR image of the nuciesr indusy
than with strict enforcarnent.” .

Hot potato, hot poteto.  How the toss will
affect two whisdeblowers in limbo and the
to be 1ent, temaing to be seen.

were down. This was rapidly 4 ated
when a fuel truck hit & power line and
knocked out tie primary source, |t was an
odds-defying nightmare scenanio where suee
ceuding disasters might pile on and move the
situation out of contrel. Luck and angels
prevailed and the truck didn't explode, which
might have damaged the back-up diesel gen-
erators of delayed geiting them going, posst:

Mesawhile, the tunes they whistle should
give the public the willies.

Skip Kalienhsuser
wiiter and lawyes
Washington, D.C,



