Buying
Silence

Cash-starved whistleblowers

zip their lips

BY GEOFFREY ARONSON

oe Mackial, a journeyman clectrician, was firedd from his job at the Co-

manche Peak nuclear power plant in Glen Rose, Texas, after be identified

potential construction problems at the woubled installation. 1o January

1987, Macktal reached 2 settlement agreement with his former employers,
Brown & Root, Inc., the plant’s general contractor, which paid bim $35,000
(320,000 of which went for legal fees) and promised 1.1 10 blacklist him in
the industry, where news of “troubjemakers™ travels fast

o return, Brown & Reot elicihed »
piedge from Mackial not to appear vol-
untarily 25 a witness in any administrative
or judicial proceeding concerning the safe
operation of Comanche Peak Macktal
also agreed to take reasonabie steps o re-
sist any subpoena requiring his testimony
at such procecdings.

“From day one,” Mackul says, “] was
opposed to my setiiement agrecment, op-
posed to my not being abie 1o bring safety
concerns to the NRC [the Nuclear Regu-
tatory Commission}.™

Such Faustian bargains wre & farniliar
feature of aprecrnents settiing whisticblow-
ery suits. On issues tanging from the
safety of puciear power plants, as in Mack-
1al's case, (o the practices governing the
disposal of toxic wastes, scoess to mfor-
mation affecting public health and safety
has been hidden from the public by
money-for-silence agresments signed by
cash-starved whistiebiowers.

A coulidentisl report oR *Secret
"Money-for-Silence’ Agreements in the
Nugclear Industry,” campiled in May 1989
by the saff of the US. Senate’s subcom-

mitiee oft nuclesr reguiation, warned, "I

management hadn™t suppressed salety in-
formation from Morton-Thiokol's engi-
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peers, the Chalienger disanier conld Bave
been avoided. 1t is frightening 10 think that
we may be dealing with muitiple nuciear
equivalents of the Challenger disaster.”

Lynne Barnabic, & Washingion kawyer
who ofien jeprosenis whistleblowess, says,
“Companics really want to &y 1o tary si-
lence™ with restrictive settlement agree-
ments.

“gilence is what they're really buying
with their money,” Barnabic adds, “and
not only in the nuclear industry. Where
you sre discussing significant beatth and
safery dangers 1o the pubiic, industry's in-
crative is 10 silence these peopie. The best
ﬂxiagthnwulﬁhamnisifﬁow&oub
lawed such provisions.”

Congressional inierest hxs benn firnited
$0 far to highlighting efforts by the nuclear.

industry, which frequently anicmpts
in murzie whistieblowers.

“It's & Yery COMmon provison in set-
tiement agreements betweed cmnployse
and employer,” explains Elizabeth St
Clair, partner in the New York luw firm
of Rabinowitz, Boudin, Suandard, Krin-

i One of the frm's
clients, Lorenzo M. Polizz, aiso & Co-
menche Prak whistleblower, agreed o »
secret raoney-for-silencs settlement agroe-
ient,

1ike Mackiai's sttorneY, Billie P, Garde,
St Clair insisted that Polizei bad siready
communicated his concemns © the NRC
stafl and that the restriction oo wstitnony

mmtmﬁysmuicﬁounuﬁ.sm
wermed the issue of volunary wstimony
=g bargaining ¢hip that geis negotiated
aver” as part of the give-and-take of the
settlemment process,

*Maybe {the company] did something
wrong and they do not want it all over the
business section of The New York Times,”
St Clair said “It's just not fair fto 1l the
whistieblowsr} to forgo money because of
public-poliey cancerns. concern. 8
how to get the best deal that we could.”

ntoroeys for Macktl and Browa

% Root collaborated in opposing

the Secretasy of Labor's efiorts W
qeview the secret settiement of Macktal's
suit. Indesd, the sgreement did not enier
the public domain watl Maciial himself
revealed itean sction Brown & Root thar-
acterized as s flagrant violatior of the
confidentislity provision”

The NRC initially sided with the pro-
poumuofmecy.mﬁnsﬁmzhemuio»
tiona improsed o1 Macktal's—or, by exten-
sion, snYy whistleblower's—ability to
communicate with Federal sgencies were
wot “# violtion of Federal law of NRC
reguiation.” In offect, the NRC said that
it was entirely legal (o pay potential wit~
pess=s 8ot o estfy before Federal agen-

cies.

Snubbed by the NRC buresucrais,
chknimokhisﬁleto&pitolﬂiﬁ. He
got sowhere with his Congreidsman,
Chatles Stenholm, who ziso has Coman-
che Muawnﬁimmt.orwith'rm
Sensior Phil Gramm, I practically gol
thrown out of Gramum's office,”

Y5

Not until he knocked on the door of the
Senate subcomitnittes on R regula-
tion, chaired by Senstor Jobn Breaux of
Louisians, did Mackial receive & SYmpe-
thetic hearing.

“Emronemonthemusideof
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thisthe Department of Labor, the NRC,
public-interest groups such as the Govern-
ment Accountability Project and Trial
Lawyers for Public Justioe, and Brown &
Root," explained & commitice source,
“When | got the Macktal file, 1 was
shocked, absolutely outraged,” this souree
adds, “! can’t see any difference between
the president of company X offering
money it unmasrkad bills not 1o appear in
2 proceeding and & bunch of lawyers in a
settlemne vt conference signing a setilement
that does the same thing "

‘The NRC, foeling the prossure of ime
minent public hearings on Capitol Hill,
quickly backed away from its endorsement
of the Mackal setilement, In a jener seat
10 every puciear-plant operator in the
county, it demanded copics of aif setle-
ment agreements in which restrictive lan-
guage similar 10 that in the Mackal set-
tement appeared.

Within days, two sgreements surfaced.
Ultiznately eighteen hitherto secret settle.
ment agreements were submitied o the
NRC. They wete signed by whistieblowers
working at nuciear power plants through-
out the country, inciuding Prunsylvania's
Thres Mile Island, Catawba Nuclear Gen-
erating Station in North Carelina, Omaha
Public Power District plant, Palo Verde in
Arizona, Houston's South Texas Project,
and Fermi 11 in Michigan.

The confidential report on “*Secret
*Money-for-Silence' Agreements in the
Nuclear Industry,” written by Bresux's
sufl, notad that “we now bave evidenoe
that {restrictive settiements] may be wide-
spread throughout the nuciear industry.”
The report suggested that such agrssments
may have withheld vital safety informa.
tion from the NRC.

“INuglear] plants may be operating that
were licensed by a blindfoided agency,”
the report noted. *Even more troublesome
is that plants may be operating under man-
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